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REPORTS  OF  OASES 

DECIDED  IN 

THE  SUPREME  COURT 

OF  THE 

DISTRICT    OF    COLUMBIA. 


Clifton  Anderson  et  al.  vs.  William  Smith. 

Law.    Na  20,636. 

5  Decided  May  SB,  IBM. 

I  The  Chief  Jubtiob  and  Jaatices  Haonsk  and  Jambs  slttiug. 

When  a  motion  that  plaintiff  give  security  for  costs  is  improvidently 
granted,  the  plaintiff's  remedy  is  to  move  to  set  it  aside.  If  he  does 
not  do  so  the  order  remains  in  force,  and  when  the  case  is  called  for 
trial,  the  plaintiff  should  on  motion  he  nonsuited,  unless  a  contin- 
uance he  granted. 

Statement  of  the  Case. 

Action  of  ejectment  to  recover  a  lot  of  ground  in  the  county 
of  Washington. 

The  declaration  wslq  filed  April  12,  1879.  On  the  9th 
of  April,  1880,  the  defendant  filed  a  motion  '^for  a  rule 
on  the  plain tifid  to  give  secnrity  for  all  costs  and  charges 
that  the  said  defendants  may  be  put  to  in  case  the  said 
plaintifi's  shall  be  nonsuited  or  judgment  be  given  against 
them,  they  being  non-residents  of  said  District." 

It  did  not  appear  by  the  record  that  any  notice  of  the 
motion  was  served  upon  the  plaintifi's. 

April  17, 1880,  the  court  passed  the  following  order : 

<<Upon  argument  and  consideration  of  the  defendant's 
motion,  filed  9th  of  April,  1880,  that  the  plaintifi's,  being  non- 
residents of  the  District  of  Columbia,  give  security  for  costs^ 
it  is  ordered  accordingly  " 
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December  21,  1880,  the  order  for  security  not  having^ 
been  complied  with,  the  defendant  filed  a  motion  "  to  enter 
a  judgment  of  nonsuit,  because  the  plain titts  have  not  com- 
plied with  the  rule  to  give  security  for  costs,  laid  on  them 
on  the  17th  day  of  April,  1880." 

On  the  same  day  the  case  was  called  for  trial,  and  the 
above  motion  being  pressed,  the  court  refused  to  grant  the 
same  but  proceeded  to  trial,  whereupon  the  cause  being 
submitted  to  the  jury  upon  the  evidence  a  verdict  was  ren- 
dered for  the  plaintiffs.  Defendant  then  moved  for  a  new 
trial  upon  his  exception  to  the  ruling  of  the  court  in  over- 
ruling the  motion  to  enter  a  judgment  of  nonsuit  because 
the  plain tifts  had  not  complied  with  the  rule  to  give  security 
for  costs. 

J.  B.  Darnielle  and  J.  McDowell  Carrington  for  plain- 
tiffs: 

The  record  shows  that  the  application  for  the  rule  upon 
the  plaintiffs  to  give  security  for  costs  was  made  ex  parte 
without  notice  to  plaintift*'s  counsel.  It  further  shows  that 
no  rule  was  ever  issued  or  served  on  the  plaintiffs,  or  their 
counsel,  that  no  proof  of  the  non-residence  of  the  plaintiffs 
was  ever  presented  to  the  court,  and  that  the  order  of  April 
17, 1880,  upon  which  defendant  relies,  was  made  improvi- 
dently,  no  foundation  having  been  laid  for  its  passage  either 
under  the  rules  of  court  or  the  act  of  assembly.  Thompson's 
Digest,  175.  The  order  was  therefore  a  nullity,  and  was  so 
regarded  by  the  court,  when  the  matter  was  brought  to  its 
attention  at  the  trial. 

Reginald  Pendall  and  J.  D.  Coughlan  for  defendant : 
The  defendant's  motion  for  nonsuit  should  have  beeo 
granted. 

The  motion  for  security  for  costs  was  made,  the  order  re- 
quiring security  was  passed,  a  term  of  court  had  intervened, 
no  security  had  been  given  as  required,  and  the  order  now 
is  and  was  in  force  when  the  motion  for  nonsuit  was  made, 
as  authorized  by  the  Maryland  act  of  1796,  chap.  48. 
Thompson's  Digest,  176. 
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Even  though  the  order  for  security  was  passed  at  the  trial 
term,  and  just  preceding  the  nonsuit,  the  defendant  would 
be  entitled  to  judgment,  as  no  continuance  had  been  moved 
or  asked  for  by  plaintiffs,  as  required  by  said  act. 

Mr.  Chief-Justice  Cartter  delivered  the  opinion  of  the 
court. 

If  this  motion  for  security  for  costs  had  been  granted  im- 
providently,  the  remedy  of  the  plaintiff*  was  to  have  moved 
the  court  to  set  it  aside.  Not  having  done  so,  the  order  re- 
mained in  force,  and  the  defendant  was  under  no  obligation 
to  be  ready  for  trial.  He  had  a  right  to  expect  that  the 
court  would  not  require  him  to  make  any  further  defense 
until  the  order  of  the  court  requiring  security  was  complied 
with  by  the  plaintiffs.  The  motion  for  nonsuit  should  there- 
fore have  been  granted  or  the  cause  continued.  Judgment 
reversed  and  cause  remanded. 
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Oil  Company  v.  Barbbr. 


Baltimore  United  Oil  Company 

vs. 

Barber  and  Langdon. 

Law.     No.  21,338. 

5  Decided  Jnne  6, 1882. 

i  The  CmKF  JusTicB  and  Justices  Cox  and  Jambs  sitting. 

1.  A  set-off  must  be  a  substantial  demand  by  a  real  party  interested  in 
the  payment  of  that  which  is  the  subject  of  the  action  ;  whether  the 
party  appears  upon  the  record  or  not  is  immaterial,  if  it  be  sliown  that 
he  is  the  real  party  interested ;  and  the  court  will  go  outside  of  the 
record  to  find  the  real  party. 

2.  The  same  rule  applies  in  cases  of  recoupment ;  thus,  in  an  action  by 
A  against  B  and  C,  tlie  defendants  sought  to  recoup  the  plaintiff's 
demand,  it  was  shown  that  D,  who  was  not  a  party  to  the  record,  was 
a  partner  of  B  and  C  in  the  original  contract,  and  was  interested  in 
the  reduction  of  the  plaintiff's  demand,  and  ttiat  he  had  suffered  in 
common  with  B  and  C  the  damage  80us;ht  to  be  recouped. 

Hdd^  That  the  recoupment  was  admissible. 

The  Case  is  stated  in  the  opinion. 

Wm.  John  Miller  for  plaintiff. 

WoRTHiNGTON  &  Heald  foF  defendants. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  for  goods  and  merchandise 
sold  by  the  plaintiff  to  the  defendants.  It  seems  that  the 
defendants  were  engaged  in  laying  pavements  in  the  streets 
of  Washington  under  contract  with  the  District  of  Colum- 
bia, and  that  they  bought  from  the  plaintiff  the  material 
(the  residuum  of  petroleum  oil)  which  they  used  to  mix  with 
asphalt  and  sand  in  order  to  make  the  material  of  which  the 
pavements  were  composed.  The  complainants  claim  for 
material  furnished  $1,493  with  interest. 

The  defence  is  recoupment.  It  is  claimed,  on  the  part  of 
the  defendants,  that  the  terms  of  the  contract  required  that 
the  residuum  should  be  free  from  coke  and  water  and  other 
impurities ;  whereas  the  material  delivered  contained,  on 
the  contrary,  these  very  impurities,  and,  as  a  consequence, 
when  they  undertook  to  make  that  use  of  it  for  which  it  had 
been  purchased,  the  oil  exploded  and  set  fire  to  and  consumed 
a  large  amount  of  property  and  machinery,  amounting,  iu  . 
value,  to  twice  the  demand  of  the  plaintiff'.    The  defend- 
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ants,  therefore,  seek  a  recoupment  of  the  demand  with 
this  amount  of  damages. 

To  this  the  plaintiff  answers,  that  the  article  furnished 
was  free  from  the  impurities  alleged.  Second,  they  charge 
the  casualty  complained  of  to  the  negligence  of  the  defend- 
ants in  the  use  of  the  article.  Third  (and  this  presents  the 
most  important  question  of  law),  they  say  that  the  property 
injured  by  this  explosion  was  not  the  property  of  these  de- 
fendants, but  was  owned  by  them  jointly  with  John  S. 
Baldwin,  and  that  he  was  in  fact  in  partnership  with  them. 
And  they  say  that  recoupment  is  governed  by  the  same  gen- 
eral principles  as  set-off,  and  they  invoke  the  rule  requiring 
mutuality  in  such  cases.  They  say,  inasmuch  as  the  defend- 
ants could  not  set-oft'  against  the  plaintift'  the  independent 
demand  of  Baldwin,  for  the  same  reason  they  could  not  re- 
coup against  the  plaintiff  damages  suffered  by  Baldwin  and 
themselves  instead  of  by  themselves  alone. 

The  court  below  took  this  latter  view  and  instructed  the 
jury  that  if  they  believed,  from  the  evidence,  that  Baldwin 
had  any  interest  in  the  property  destroyed  by  the  fire,  then 
the  defendants  cannot  recoup  the  damages  to  that  property 
in  this  action. 

Now,  the  general  rule  in  regard  to  set-oft"  is,  that  the  set- 
off must  be  mutual ;  that  is  to  say,  the  amount  which  the 
defendants  claim  as  a  set-off  must  be  a  substantial  demand 
by  the  real  parties  interested  in  the  payment  of  that  which 
is  the  subject  of  the  action.  For  instance,  if  A  brings  suit 
against  B,  B  cannot  set  oft*  against  A  a  demand  that  he  and 
C  have  against  A.  But  it  often  happens  that  the  nominal 
parties  to  the  record  are  not  the  real  parties,  even  under 
the  rule  of  set-oft*;  and  the  court  looks  behind  the  record  to 
see  who  are  the  real  parties  interested.  For  example,  if 
an  agent  should  sell  me  goods,  and  should  afterwards  sue 
me  for  the  price,  I  can  set  oft*  against  his  demand  the  claim 
I  have  against  his  principal,  except  so  far  as  it  might  in- 
terfere with  the  agent's  personal  interest.  With  that  excep- 
tion I  could  set  oft'  my  claim  against  his  principal,  although 
he  was  not  in  the  record. 
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Thus  we  see  that  courts  go  outside  of  the  record  to  find 
the  real  parties  in  interest.  And  if  that  is  true  in  the  law 
of  set-off,  it  may  be  asserted  with  still  more  reason  in  re- 
gard to  recoupment.  Set-off  is  usually  a  distinct  and 
separate  demand,  whereas  recoupment  goes  to  the  very  es- 
sence of  the  plaintiff's  own  demand.  It  seeks  a  reduction 
of  the  plaintiff's  demand  because  his  performance  has  fallen 
short  of  what  was  stipulated,  or  it  has  been  so  faulty  as  to 
produce  some  injury  to  the  other  party.  It  would  seem  that 
the  real  party  interested  in  the  contract,  whether  in  the 
record  or  not,  is  interested  in  reducing  the  demand,  and  any 
damage  that  he  suffers  ought  to  be  allowed  to  be  shown,  as 
he  is  the  real  party  interested. 

If,  for  example,  I  had  sold  goods  to  an  agent  under  such 
circumstances  as  would  make  him  personally  responsible,  and 
I  should  sue  him,  it  would  be  strange  if  he  would  not  be 
allowed  to  show  that  he  purchased  the  goods  for  a  third 
person,  his  principal,  and  that  the  goods  had  been  of  no 
value  to  that  principal,  and  my  breach  of  the  contract  had 
been  a  serious  injury  to  him. 

Applying  this  doctrine  to  the  present  case,  the  evidence 
we  think,  tends  to  show,  and  it  was  the  contention  of  the 
plaintiff,  that  Baldwin  was  a  partner  with  the  defendant. 
It  was  shown  that  the  contract  was  taken  in  the  name  of 
Baldwin,  and  these  defendants  were  his  sureties.  They  were 
to  manage  the  business,  and  they  were  interested  to  the 
extent  of  one-half  or  two-thirds  in  the  gross  profits.  Now, 
that  made  them,  in  contemplation  of  law^,  partners.  This 
contract  was  made  by  Barber  &  Langdon,  as  agents  for  all 
three.  And  they  might  all  have  been  sued  in  this  action  by 
the  plaintiff.  So,  too,  Baldwin  might  have  united  in  this 
suit  against  the  plaintiffs  for  their  alleged  breach  of  this 
contract.  Baldwin  and  Barber  &  Langdon  were,  therefore, 
the  parties  really  interested  in  this  contract,  and  they  are 
the  same  parties  interested  in  this  recoupment,  just  as  much 
so  as  if  they  were  all  parties  to  the  record.  We  think,  there- 
fore, upon  the  general  principles  we  have  adverted  to,  that 
the  recoupment  should  have  been  allowed,  and  that  the  court 
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below  was  in  error  in  giving  the  instruction  excepted  to. 
This  makes  it  unnecessary  to  pass  upon  any  of  the  other 
questions  involved  in  the  case. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 


John  Burns 

vs. 

The  Metropolitan  Building  Association. 

Equity.    No.  7445. 

(  Decided  June  5, 1S8S. 

I  The  Cbisf  Justiok  and  Asaoclate  Justices  Cox  and  Jambs  sitting  • 

1«  Where,  by  the  constitution^  of  a  buildin/i^  association,  it  is  provided 
that  '^  tlie  association  shall  continue  until  the  unsold  stock  is  worth 
fifty  per  cent,  premium  and  shall  then  proceed  to  close,"  if  the  value 
of  the  association's  real  estate  and  other  assets  aggregate  the  fifty  per 
cent,  of  profit  contemplated  by  this  clause  of  the  constitution,  then 
the  association  cannot  make  the  stockholders  keep  on  paying  dues 
while  it  holds  its  real  estate  for  some  further  advance,  but  it  must 
close  up. 

2.  Where  the  real  estate  held  by  the  association  consists  of  property 
bought  in  by  it  at  public  auction  in  competition  with  other  bidders, 
the  price  bid  by  the  association  must  be  taken,  as  against  it,  as  con- 
clusive of  the  value  of  the  property  for  the  purpose  of  ascertaining  if 
the  time  has  arrived  when  the  association  should  close ;  but  the  value, 
if  greater,  may  be  shown  by  witnesses,  for  the  association  cannot, 
with  an  all-sutticient  amount  of  property  in  its  hands  to  enable  it  to 
close  up,  go  on  collecting  dues. 

STATEMENT   OF   THE   CASE. 

Complainant,  a  member  of  the  defendant  association^ 
obtained  from  it  several  loans  or  advances  of  money  on  his 
shares  of  stock,  giving  a  deed  of  trust  to  secure  the  payment 
by  him  of  two  dollars  a  month  on  each  .share  until  the  close 
of  the  association,  or,  in  the  alternative,  the  return  of  the 
money  advanced.  Complainant  paid  regularly  all  that  was 
required  of  him  until  about  the  80th  of  March,  1880,  when 
he  ceased  his  payments.  The  association  then,  after  the 
lapse  of  several  months,  threatened  to  foreclose  the  deed  of 
trust,  claiming  that,  according  to  its  mode  of  settlement,  a 
balance  of  |&80  was  due  it.  Whereupon  complainant  filed 
this  bill,  alleging  that  under  the  provisions  of  article  17  of 
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the  constitation  of  the  association  the  time  had  arrived  for 
it  to  close,  and  that  on  the  settlement  of  accounts  between 
him  and  the  association  nothing  would  be  found  dne  from 
him.    The  17th  article  of  the  constitution  was  as  follows: 

^<  Abt.  xvii.  The  association  shall  continue  until  the  un- 
sold stock  is  worth  fifty  per  cent,  premium,  and  shall  then 
proceed  to  close,  and  each  stockholder  shall  receive  a  pro 
rata  share  of  profits  as  above  on  all  shares  upon  which  no 
advance  has  been  made.'' 

The  bill  concluded  with  a  prayer  for  an  injunction  against 
a  foreclosure  of  the  deed  of  trust  and  for  an  account. 

On  the  coming  in  of  the  answer  a  temporary  injunction 
was  granted  and  the  cause  referred  to  the  auditor  for  a  stfite* 
ment  of  an  account  between  complainant  and  the  association^ 

Exceptions  to  the  report  were  fil6d  by  both  parties,  one  of 
the  complainant's  being  that  the  auditor  had  erred  in  not 
establishing  from  the  evidence  before  him  the  time  when 
the  association  should  have  closed  its  existence  as  an  associa- 
tion.   The  exception  was  overruled  by  the  court  below. 

R.  B.  Lewis  and  T.  Jbsup  Miller  for  complainant : 
We  contend,  that  pn  any  theory  of  construction  of  the 
constitution,  it  is  unconscionable  and  unjust  to  keep  stock- 
holders who  have  borrowed  money  on  their  shares  paying  in 
two  dollars  a  month  per  share  after  the  time  when  the  asso- 
ciation should  have  closed,  simply  to  await  the  sale  of  real 
estate  or  the  collection  of  notes  outstanding.  This  require- 
ment on  the  part  of  the  association  would  be  simply  to 
demand  that  one  set  of  stockholders  should  take  money  out 
of  their  pockets  and  put  it  into  the  pockets  of  the  others* 
The  ofiicers  and  managers  of  the  association  are  principally 
those  who  would  profit  by  the  transaction,  and  the  longer 
the  real  estate  remained  unsold  the  larger  the  profits  and 
percentage  the  "  unadvanced  "  stockholders  would  receive. 

William  H.  Browne  for  defendants : 
The  auditor  could  not  fix  the  time  for  closing  the  associa- 
tion. 
This  is  manifest  from  the  evidence,  which  is  all  one  way* 
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^'  Q.  166.  Then  I  understand  that  this  association  is  to  be 
kept  alive  nntil  the  assets  are  disposed  of  and  turned  into 
cash?" 

"  A.  There  is  no  other  way." 

"  Q.  187.  Has  it  not  been  for  a  long  time  endeavoring  to 
turn  that  [bought  in]  real  estate  into  cash?" 

"  A.  It  has  and  is." 

See  also  answers  184  and  189^  the  latter  showing  that, 
but  for  the  delinquencies  of  members  who  obtained  advances, 
it  might  have  closed  long  ago. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

The  complainant,  Burns,  as  a  stockholder  of  the  Metro* 
politan  Building  Association,  obtained  loans  from  it  on  25 
shares  of  stock  held  by  him.  The  loans  made  by  the  associa- 
tion are  carefully  described  in  its  charter  as  an  advance  of 
the  proceeds  of  the  stockholder's  stock  in  anticipation  of 
what  he  would  have  had  at  the  final  distribution  if  he  had 
not  borrowed  from  the  association. 

It  appears  that  the  terms  of  such  an  arrangement  are  that 
the  stockholder  shall  go  on  paying  the  dues  upon  his  stock 
just  as  a  non-borrowing  stockholder,  and  in  addition  thereto 
one  dollar  a  month  on  each  share,  and  that  be  shall  make 
these  payments  until  either  of  two  events,  in  the  alternative, 
may  come  to  pass,  viz.,  until  the  expiration  of  the  term  of 
the  association  by  reason  of  its  being  able  to  divide  fifty  per 
cent,  or  a  certain  amount  on  its  stock,  or,  in  case  he  shall 
discontinue  or  default,  then  he  shall  be  charged  with  the 
amount  advanced  him,  which  amount  is  to  be  treated  as  a 
debt,  upon  which  he  shall  be  credited  with  one-half  of  the 
money  that  he  has  paid  in,  and  the  profits  which  may  have 
accrued  upon  the  use  of  that  money. 

Our  conclusion,  which  is  not  final,  relates  to  the  first 
proposition.  If  the  time  has  arrived,  it  is  one  of  the  rights 
of  the  advances  to  have  the  association  close  up.  It  might 
happen,  for  example,  that  after  the  expiration  of  five  years 
the  assets  of  the  company,  whether  they  choose  to  sell  them 
or  not,  amount  to  just  fifty  per  cent,  of  the  stock«    In  that 
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case  we  are  clearly  of  the  opinion  that  a  man  is  not  to  be 
compelled  to  go  on  making  payments  into  the  treasury, 
especially  as  he  has  no  interest  in  these  assets.  They  are 
not  to  be  distributed  to  him,  because  under  this  management 
he  takes  his  advances  once  for  all.  The  final  distribution  is 
among  the  non -borrowers.  The  complainant  alleges  in  his 
bill  that  the  time  for  closing  up  the  association  had  arrived 
when  he  made  his  last  payment.  The  reply  is,  "  We  have 
not  closed  up  because  we  cannot  sell  our  real  estate  to  a 
proper  advantage."  But  we  are  of  opinion  that  it  is  not  for 
the  association  to  hold  real  estate  with  a  view  to  some 
advantageous  advance,  and  continue  to  keep  the  stockholder 
paying  his  dues.  If  its  real  estate  and  all  its  assets  aggre- 
gate in  value  the  fifty  per  cent,  of  profit  contemplated  by 
the  constitution  when  the  association  should  close  up,  then 
the  time  has  arrived  when  the  stockholder  should  no  longer 
be  compelled  to  continue  the  payment  of  dues.  But  how  is 
this  to  be  ascertained  ? 

The  real  estate  owned  by  the  association  consists  altogether, 
as  we  are  informed,  of  property  bought  in  at  foreclosure 
sales.  It  was  bought,  of  course,  at  public  auction,  and  the 
price  bid  at  such  a  sale  is  one  of  the  best  ways  of  ascer- 
taining the  value  as  against  the  purchaser.  When  a  pur- 
chaser bids  in  competition  with  others  a  certain  amount  of 
money  at  public  auction,  as  to  him  the  value  is  ascertained, 
and  it  may  be,  for  aught  that  we  know,  that  valuing  the 
property  at  the  price  bid  for  it  by  the  present  holder — ^the 
association,  that  and  its  other  assets  will  amount  to  what 
this  complainant  alleges.  If  that  be  the  case  then  the  time 
has  arrived  when  the  association  should  close  up  and  cease 
compelling  this  complainant  to  contribute  further  payments. 

We  think,  therefore,  that  this  case  should  be  referred  to 
the  auditor,  with  directions  to  ascertain  in  the  first  place 
what  that  amount  of  money  is,  in  order  that  the  complain- 
ant may  show,  if  he  can,  that  the  time  has  come  when  he  is 
no  longer  under  any  obligation  to  pay  anything  further. 

The  conclusion  of  the  court  is,  that  the  case  be  referred  to 
the  auditor  with  directions  to  ascertain  the  value  of  the 
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property  in  the  way  indicated;  that  is  to  say,  to  ascertain 
the  value  of  the  property  by  the  price  at  which  it  was  bought 
in,  and  then  to  ascertain  the  valae,  if  greater,  by  witnesses  ; 
the  reason  being  that  it  is  not  for  them,  with  an  all-sufficient 
amount  of  property  to  enable  it  to  close  up  in  their  hands  to 
go  on  collecting  these  dues.  Still  we  are  to  regard  the  bids 
made  by  the  association  as  conclusive  evidence  against  it  as 
to  the  value  of  this  property  for  the  purpose  of  closing  up. 
If  it  has  bid  in  a  piece  of  property  for  a  thousand  dollars  it 
is  to  be  taken  as  worth  a  thousand  dollars  as  against  the  bidder. 
The  association  cannot  turn  to  the  complainant  and  say, 
^  although  we  have  paid  a  thousand  dollars  for  this  property 
we  are  not  going  to  let  you  have  the  benefit  of  that  price  as 
one  of  the  elements  of  letting  you  get  out  ;  you  will  have 
to  keep  on  paying."  When  they  made  an  offer  at  a  public 
auction  for  the  property  and  bought  it  at  that  price  they 
ascertained  its  value  as  against  themselves  in  their  dealings 
with  this  complainant. 

We  do  not,  at  this  stage  of  the  case  go  into  the  question 
of  usury  raised  on  the  argument  of  the  case,  but  direct  the 
case  to  be  referred  as  indicated. 
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United  States,  ex  rel.  Horace  Koechlin  and  Otto  N. 

Witt, 
^  vs. 

Edgar  M.  Marble,  Commissioner  of  Patents. 
Law.    No.  23,740. 

5  Decided  June  B,  186t. 

I  The  Chibf  Justiob  and  JiuticeB  Cox  and  Jambs  Blttlnff. 

1.  Whether,  in  an  application  lor  a  mandamus  to  compel  the  issuance 
of  letters-patent  for  an  invention,  the  Secretary  of  the  Interior,  and 
not  the  Commissioner  of  Patents,  should  be  made  the  party  respondent, 
qucsre. 

2.  Congress,  in  creating  the  Patent  Office,  has  by  express  legislation 
ffiven  that  office  the  power  to  enact  rules  for  its  conduct ;  those  rules^ 
if  within  the  powers  of  the  Office  and  reasonable,  are  lust  as  authori- 
tative as  the  laws  of  Congress  itself. 

3.  There  is  nothing  unreasonable  in  the  requirements  of  Rule  39  of  the 
Patent  Office,  and,  where  it  has  not  been  complied  with,  this  court  will 
not  issue  a  mandamus  to  compel  the  issue  of  a  patent,  although  the  in- 
vention be  new  and  useful.  , 

4.  An  inventor  receiving  a  patent  in  the  first  instance  in  this  countrv  is 
entitled  to  seventeen  years*  protection  of  his  invention,  but  if  he  has 
previously  obtained  letters-patent  in  one  or  more  foreign  countries, 
then,  while  not  deprived  of  his  right  to  a  patent  here,  the  term  to 
which  the  law  in  such  case  limits  his  protection  is  a  period  not  extend- 
ing beyond  the  date  of  the  expiration  of  that  one  of  the  foreign  patents 
first  expiring. 

5.  In  the  construction  of  statutes  in  pari  materia^  they  are  all  to  be  kept 
alike  in  view,  and  construed  in  the  light  of  each  other,  and  their  effect 
considered  under  such  construction. 

STATEMENT   OF   THE   CASE. 

This  was  an  application  for  mandamus  against  the  Com- 
missioner of  Patents  commanding  him  to  issue  letters- 
patent  to  the  relators  for  their  invention,  and  ordered  to 
be  heard  in  the  General  Term  in  the  first  instance. 

The  petition  sets  forth  that  the  relators,  Horace  Koechlin, 
a  citizen  of  Prance,  and  Otto  N.  Witt,  a  citizen  of  Switzer- 
land, residents  respectively  of  Loerrach  and  Mulhouse,  in 
the  empire  of  Germany,  did,  on  the  22d  day  of  March^ 
1882,  make  application  for  letters-patent  of  the  United 
States  for  certain  improvements  in  the  production  of  blue 
and  violet  coloring  matters.  That  their  said  application  was 
examined  by  the  said  Commissioner  of  Patents  and  their 
said  invention  found  to  be  new  and  useful  and  entitled  to 
protection  by  the  grant  of  letters-patent  ;  whereupon  an 
official  circular  of  allowance  was  issued  by  the  said  Commis- 
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sioner  on  the  28th  day  of  April,  1882,  and  the  final  fee 
required  by  law  was  paid  by  relators  on  the  4th  day  of  May, 
1882,  and  that  thereupc^n  it  became*  the  duty  of  the  said 
Commissioner  to  issue  to  relators  letters-patent  of  the 
United  States  for  their  said  invention.  Yet  the  said  Com- 
missioner has  refused  and  still  refuses  to  issue  said  letters 
for  said  invention  to  the  great  and  irreparable  injury  of 
relators,  who  have  no  other  remedy  except  that  herein 
prayed  for.  The  petition  concludes  with  a  prayer  for  an 
alternative  writ  of  mandamus  against  the  Commissioner, 
commanding  him  to  issue  letters-patent  to  relatoi^  for  their 
said  invention  or  to  show  cause  for  his  refusal  so  to  do. 

A  rule  to  show  cause  having  issued,  the  respondent,  in  his 
return,  admitted  the  filing  of  the  application  for  letters- 
patent  and  the  allowance  by  the  examiner,  also  the  notice 
to  the  applicants  of  said  allowance  and  the  payment  by  them 
of  the  final  fee  of  twenty  dollars,  but  set  forth  that  on  an 
examination  of  the  papers  it  was  found  that  the  applicants 
in  the  oath  filed  with  their  application  had  stated  that  their 
invention  had  been  patented,  before  the  filii]g  of  said  appli- 
cation in  France,  by  a  patent  dated  March  19,  1881;  in 
England,  March  28,  1881;  in  Belgium,  April  4,  1881;  and 
in  Sweden,  July  30, 1881;  and  it  was  also  recited  in  said 
oath  that  a  patent  had  been  applied  for  in  Austria,  but  that 
none  had  been  yet  issued.  Whereupon  applicants  were 
called  upon,  under  Rule  39  of  the  Rules  of  Practice  of  the 
OfiSce,  to  state  whether  or  not  a  patent  had  issued  to  them 
in  Austria,  and  to  give  the  date  and  number  of  the  same. 
This  request  was  based  on  the  requirement  of  Section  4887 
of  the  Revised  Statutes  of  the  United  States,  which  provides 
that  every  patent  granted  where  the  invention  has  been  first 
patented  in  a  foreign  country,  shall  be  so  limited  as  to  expire 
when  the  foreign  patent  expires,  and  if  more  than  one  such 
patent  has  been  issued,  then  with  the  one  having  the  shortest 
term  to  run.  It  appearing  in  the  affidavit  that  a  patent  had 
been  applied  for  in  Austria  at  some  time  not  named,  it  was 
deemed  proper  that  applicants  should  state  whether  such 
patent  had  issued,  and,  if  so,  to  give  its  date  and  number. 
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Patents  may  issue  in  Austria  for  fifteen  years,  or  any  lesser 
period,  and  if  a  patent  had  already  issued,  then  the  patent 
issued  by  this  office  should  be  limited  so  as  to  expire  at  least 
when  the  Austrian  patent  would  expire.  Such  oath  not 
having  been  filed  by  the  applicants,  the  patent  was  withdrawn 
from  issue.  The  only  reason,  therefore,  why  the  patent  waa 
not  issued  is  because  applicants  have  not  complied  with  what 
is  deemed  to  be  a  proper  requirement  in  the  Office,  and  in 
accordance  with  the  decision  of  the  Secretary  of  the  Interior^ 
dated  April  10, 1882.     21  Official  Gazette,  page  1197. 

In  conclusion  it  was  submitted  that  the  writ  of  mandamus 
should  be  denied  for  the  following  reasons: 

First.  Because  the  requirement  of  the  Office  in  this  case 
was  reasonable  and  just  in  the  proper  administration  of  the 
Office  under  the  section  of  the  statute  above  referred  to. 

Second.  Because  applicants  were  not  remediless  without 
the  aid  of  the  writ  of  mandamus,  for  if  the  patent  was 
improperly  withheld  it  is  within  the  directory  powers  of  the 
Secretary  of  the  Interior,  under  Section  481  of  the  Revised 
Statutes,  to  have  given  him  the  relief  sought  in  this  court. 

Third.  Because  the  issue  of  the  patent  has  not  been  refused 
applicants,  but  they  have  simply  been  required  to  fill  an  oath 
which  shall  determine  the  length  of  life  of  the  patent  when 
issued. 

A.  PoLLOK  for  relators. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

Preliminary  to  the  decision  in  this  case,  we  make  the  sug- 
gestion that  this  application  for  mandamus  is  not  made 
against  the  right  party.  My  recollection  is  that  the  Secre- 
tary of  the  Interior  is  the  officer  of  the  Government  who 
issues  letters-patent,  and  that  we  had  occasion  some  time 
ago  to  dismiss  an  application  for  a  mandamus  for  the  reason 
that  the  relator  had  misconceived  the  party  to  be  proceeded 
against,  and  if  no  other  reason  existed  for  a  dismissal  of  the 
petition  in  this  case,  want  of  the  proper  parties  might  be 
sufficient.    That  question,  however,  was  not  presented,  nor 
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has  it  been  particularly  considered  by  us.  Our  conclusion  is 
predicated  upon  the  substance  of  the  petition,  and  our  enquiry 
has  been  whether  we  could  grant  the  relief  even  if  the  proper 
party  was  before  us;  and  that  inquiry  has  brought  us  to  a 
consideration  of  the  force  and  effect  of  a  rule  of  the  Patent 
Office.  Congress,  in  creating  the  Patent  Office,  has  by 
express  legislation  given  that  office  the  power  to  enact  rules 
for  its  conduct.  Those  rules,  if  they  are  within  the  powers 
of  the  Office,  are  just  as  authoritative  as  the  laws  of  Congress 
itself,  if  withi'.i  the  limitations  of  its  powers.  If,  therefore. 
Rule  89  of  the  Patent  Office  is  a  reasonable  one,  the  Com- 
missioner of  Patents  has  only  exercised  a  power  vested  in 
him  by  law. 

The  language  of  Rule  39  is  as  follows: 

^'  In  every  original  application  the  applicant  must  distinctly 
state,  under  oath,  whether  the  invention  has  been  patented 
to  himself  or  to  others  with  his  consent  or  knowledge  in  any 
country,  and  if  it  has  been,  the  country  or  countries  in  which 
it  has  been  so  patented,  giving  the  date  and  number  of  each 
patent,  and  that  it  has  not  been  patented  in  any  other 
country  or  countries  than  those  mentioned,  and  that,  accord- 
ing to  his  knowledge  and  belief,  the  same  has  not  been  in 
public  use  in  the  United  States  for  more  than  two  years  prior 
to  the  application  in  this  cQuntry." 

We  see  nothing  unreasonable  about  this  rule.  On  the 
contrary,  we  think  it  a  very  reasonable  one.  The  applicant 
is  merely  required  to  make  oath  in  reference  to  a  matter  of 
which  he  of  all  persons  ought  to  be  best  informed. 

Section  4887  of  the  Revised  Statutes  of  the  United  States^ 
regulating  the  issuing  of  patents,  provides: 

"  No  person  shall  be  debarred  from  receiving  a  patent  for 
his  invention  or  discovery,  nor  shall  any  patent  be  declared 
invalid  by  reason  of  its  having  been  first  patented  or  caused 
to  be  patented  in  a  foreign  country,  unless  the  same  has  been 
introduced  into  public  use  in  the  United  States  for  more  than 
two  years  prior  to  the  application.  But  every  patent  granted 
for  an  invention  which  has  been  previously  patented  in  a 
foreign  country  shall  be  so  limited  as  to  expire  at  the  same 
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time  with  the  foreign  patent,  or,  if  there  be  more  than  one^ 
at  the  same  time  with  the  one  having  the  shortest  term,  and 
in  no  case  shall  it  be  in  force  more  than  seventeen  years/' 

All  that  the  Commissioner  of  Patents  has  required  of  these 
applicants  is,  that  in  view  of  the  provisions  of  this  law  they 
shall  state  under  oath  what  patents  they  have  obtained  in 
foreign  countries.  This  the  applicants  have  refused  to  do, 
and  the  reason  disclosed  in  their  argument  here  is  that  one 
of  these  patents  has  but  three  years  more  to  run  in  that 
country.  Now  the  natural  life  of  a  patent  originally  obtained 
in  the  United  States  is  seventeen  years,  but  if  the  applicant's 
invention  has  been  previously  patented  in  Europe,  then  a 
patent  can  only  issue  in  the  United  States  for  a  period 
limited  to  expire  with  that  one  of  the  foreign  patents  which 
shall  first  expire.  The  reason  given  by  the  applicants  for 
their  non-compliance  with  the  rule  is,  that  the  only  power 
of  the  Commissioner  is  to  issue  a  seventeen  years'  patent, 
and  they  argue  that  the  clause  of  the  statute  providing  for 
a  seventeen  years'  term  for  the  first  inventor  of  any  new  and 
useful  article,  being  inconsistent  with  the  provisions  in 
regard  to  patents  obtained  in  foreign  countries,  consequently 
overrules  it. 

As  the  provision,  however,  in  regard  to  letters-patent 
issuing  for  a  term  of  seventeen  years  applies  only  to  patents 
first  obtained  in  this  country,  the  point  made  by  the  appli- 
cants is  without  force. 

It  is  a  well-known  rule  in  the  construction  of  statutes  in 
pari  materia  that  they  are  all  to  be  kept  alike  in  view,  and 
construed  in  the  light  of  each  other,  and  their  eflTect  to  be 
considered  under  such  construction.  Applying  this  rule  in 
the  reading  of  these  statutes,  we  find  the  law  declaring  that 
an  inventor  taking  out  a  patent  in  the  first  instance  in  this 
country,  is  entitled  to  a  seventeen  years'  protection,  but  if 
he  has  previously  obtained  letters-patent  in  one  or  more 
foreign  countries,  then  while  not  deprived  of  his  right  to  a 
patent  here,  the  term  to  which  the  law  in  such  case  limits 
his  protection,  is  a  period  not  extending  beyond  the  date  01 
the  expiration  of  that  one  of  the  foreign  patents  first  expir- 
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ing.  That  is  the  law;  whether  it  be  wise  or  unwise  is 
something  with  which  we  have  nothing  to  do.  It  is  a  matter 
of  legislative  discretion,  and  not  a  question  for  this  court. 
All  that  concerns  us  is  the  compatibility  of  the  statutes,  and 
we  think  they  are  perfectly  so.  The  law  makers  were 
legislating  in  regard  to  different  conditions  of  the  same  sub- 
ject, and  they  have  made  the  law  clear  and  express,  and 
neither  we  nor  the  Commissioner  of  Patents  can  disregard  it. 
Even,  therefore,  were  the  propar  parties  before  us,  with 
the  case  as  made  out,  we  should  discharge  this  rule,  and  it 
is  so  ordered. 


Jambs  P.  Ryon  et  al.  vs.  John  T.  McGbb  et  al. 
In  Equity.    No.  8049. 

$  Decided  October  8, 1883. 

i  The  Chibp  Justicb  and  Justices  Cox  and  Jambs  sitting. 

A  general  authority  to  a  real  estate  agent  to  seU  real  property,  is  only  an 
authority  to  find  a  purchaser  but  not  to  conclude  and  execute  a  con- 
tract binding  upon  his  principal. 

STATEMENT   OF    THE   CASE. 

Complainants  filed  their  bill  in  equity  reciting  that 
the  defendant  MeGee,  being  the  owner  of  lot  4  in  square 
99,  in  the  city  of  Washington,  D.  C,  agreed  in  wi'iting 
(Exhibit  A)  to  sell  the  same  to  complainants  for  $2,000, 
and  that  defendant  had  received  complainant's  check  for 
$100  on  account  of  said  sale.  That  complainants  have  per- 
formed all  the  requirements  of  the  contract  on  their  part  to 
be  performed,  but  that  the  said  defendant  refuses  to  comply 
with  his  part  of  said  agreement.  The  bill  concluded  with  a 
prayer  that  defendant  be  decreed  to  convey  to  complainants 
an  unincumbered  title  to  the  real  estate  mentioned  in  the 
agreement,  and  for  general  relief. 

"  Exhibit  "  A  "  Annexed  to  Bill. 

"  Washington,  D.  C,  Feb.  18, 1882. 
"  Received  of  Kyon  &  Tracy,  check  for  one  hundred  dollars, 
being  part  of  purchase  money  for  part  of  lot  4  in  square  99, 
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being  42  feet  front  on  2l8t  street,  by  the  depth  of  89  feet  on 
M  street,  N.  "W".,  this  day  sold  to  the  said  Ryon  &  Tracy  for 
the  full  sum  of  two  thousand  dollars,  out  of  which  amount 
the  amount  of  taxes  now  due  are  to  be  deducted,  and  the 
balance  to  be  paid  in  cash.  Said  property  is  sold,  title  per- 
fect and  clear  of  encumbrance  and  taxes  as  above-named. 
Terms  of  sale  to  be  complied  with  in  thirty  days,  otherwise 
the  aforesaid  sum  of  one  hundred  dollars  to  be  forfeited,  and 
in  case  the  title  is  not  good  the  aforesaid  amount  is  to  be 
returned  to  the  said  Ryon  &  Tracy. 

"John  T.  McGee, 
"JBw  only  Son  and  Heir  of  Patrick  McGee^  Jr^ 

By  leave  of  the  court,  the  complainants  filed  an  amended 
and  supplemental  bill  making  Charles  S.  Drury  a  party 
defendant  and  reciting : 

That  after  the  original  bill  in  the  cause  had  been  filed, 
said  Magee,  on  the  23d  February,  1882,  acknowledged  a  deed 
of  conveyance  of  said  lot  to  Charles  S.  Drury,  nominal  con- 
sideration $2,000,  recorded  28d  February,  1882. 

That  said  deed  is  in  violation  of  the  rights  of  complainant; 
that  said  Drury  had  full  knowledge  of  the  contract,  Exhibit 
^^  A  ; "  that  there  was  no  consideration  for  said  deed ;  that 
both  Magee  and  Charles  8.  Drury  are  insolvent,  and  a  judg- 
ment at  law  against  them  of  no  avail;  asks  specific  answers 
to  certain  interrogatories ;  prays  for  general  relief,  and  that 
said  Drury  may  be  decreed  to  be  trustee  of  said  real  estate 
for  the  benefit  of  complainants. 

Drury  pleaded  a  disclaimer  of  any  interest  in  the  real 
estate  in  question. 

The  defendant,  Magee,  answering  the  original  bill,  averred 
that  complainant's  check  had  no  internal  revenue  stamp 
thereon ;  that  before  signing  the  contract,  Exhibit  "  A," 
defendant's  agent,  Wm.  S.  Jackson,  had  made  sale  of  said 
lot  to  Charles  S.  Drury,  by  his  agent,  Thomas  E.  Waggaman, 
and  defendant  hereby  ratifies  his  agent's  action. 

Answering  the  amended  bill,  he  adopts  the  defence  made 
in  the  answer  to  the  original  bill;  denied  that  Drury  was 
his  trustee,  and  asserts  that  $150  was  paid  by  Drury,  as  part 
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of  the  purchase  money,  the  residue  deposited  to  abide  the 
result  of  the  suit.  A  general  replication  was  filed  and  testi- 
mony taken.  On  hearing  in  Special  Term  the  court  dis- 
missed the  bill.  The  other  facts  necessary  to  an  understanding 
of  the  case  are  stated  in  the  opinion  of  the  court. 

W.  Wheeler  and  Birnbt  &  Birnet  for  complainant : 

To  give  the  contract  made  by  Jackson  with  Waggaman 
preference  over  the  contract  made  by  McGee  with  complain- 
ants, it  must  appear  that  it  vfos  first  in  point  of  time,  and  also 
that  it  was  then  binc^ing  upon  McGee,  and  capable  of  being 
enforced  against  him. 

It  is  not  clear  from  the  evidence  which  transaction  was 
first.  Ryon  &;  Tracy  gave  McGee  a  check  for  $100  to  bind 
the  purchase,  between  nine  and  ten  o'clock  a.  m.,  and  Jack- 
son r^seived  Waggaman 's  money  between  the  same  hours. 
But  we  subvut  as  propositions  of  law: 

First.  That  JacdsBon  was  without  authority  to  bind  McGee 
by  a  contract  of  sale. 

Second.  That  by  the  pap«:  writing  which  he  delivered  to 
Waggaman  9  McGee  was  not  bomtd;  and 

Third.  That  when  Jackson  reported  his  action  to  McG^^ 
he  was  powerless  to  ratify  his  agent's  aoi»  having  already 
made  a  binding  sale  to  complainant. 

A  verbal  authority  to  an  agent  to  sell  real  estate  is  not 
sufficient  to  authorize  the  agent  to  execute  a  contract  of  sale 
in  the  name  of  his  principal,  or  to  sign  the  name  of  the  lat- 
ter to  such  contract.  Dufty  vs.  Hobson,  40  Gal.,  240;  Treat 
vs.  DeCelis,  41  Cal.,  202;  Vanhorne  vs.  Prick,  6  S.  A;  R.,  90. 

The  contract  bound  Jackson  and  not  McGee,  for  in  order 
to  bind  a  principal,  in  a  contract  required  to  be  in  writing, 
and  to  make  it  his  own,  the  instrument  must  purport,  on  its 
face,  to  be  his  contract;  if  it  purports  to  be  the  contract  of 
the  agent,  parol  evidence  is  inadmissible  to  show  that  it  was 
intended  to  bind  the  principal.  Prather  vs.  Boss,  17  Ind.,  495 ; 
Evans  vs.  Wells,  22  Wend.,  824-885;  Townsend  vs.  Hubbard, 
4  Hill,  851-357;  Stone  vs.  Wood,  7  Cowan,  453;  Stackpole 
vs.  Arnold,  11  Mass.,  26-29;  Story  on  Agency,  148, 146, 164. 
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The  contract  with  complainants  was  certain,  and  filled  all 
the  requirements  of  the  law.  Such  contracts  are  decreed  to 
be  fulfilled  as  a  matter  of  course.  1  Story  Eq.  Juris.,  sec. 
746;  Brewer  vs.  Hubert,  30  Md.,  301,  312;  Smoot  vs.  Rea 
et  al.,  19  Md.,  405. 

Defendant,  McGee,  should  be  decreed  to  carry  out  his  con- 
tract with  complainants  and  defendant  Drury,  and  those 
claiming  under  him,  be  decreed  to  hold  the  land  as  trustees 
for  complainants. 

John  C.  Wilson  and  R.  P.  Jackson  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

John  F.  McGee  gave  a  general  authority  to  W.  S.  Jack- 
son, an  attorney,  to  sell  his  property,  being  part  of  lot  4  in 
square  99,  in  Washington,  D.  C.  On  Friday  evening,  Feb- 
ruary 17th,  G.  W.  Stickney  informed  McQee  that  he  had 
sold  his  property  for  him  and  arranged  for  a  meeting  between 
McQee  and  the  proposed  purchaser  the  next  morning.  On 
Saturday  morning,  between  the  hours  of  nine  and  ten  o'clock, 
McGee  met  with  James  P.  Ryon,  complainant,  and  the  result 
was  a  sale  by  McGee  to  Ryon,  a  memorandum  of  which,  in 
writing,  was  sent  by  McQee  about  the  middle  of  the  same 
day.  Meanwhile,  Jackson  had  undertaken  to  sell  the  same 
property,  between  the  same  hours  of  nine  and  ten  o'clock,  to 
Charles  S.  Drury,  and  executed  the  following  paper : 

"  Received  of  Thos.  E.  Waggaman,  for  Chas.  S.  Drury,  the 
sum  of  fifty  dollare,  being  deposit  on  part  of  lot  4  in  square 
99,  sold  free  of  all  encumbrance  to  date  for  $2,000  cash,  being 
the  corner  part  of  lot  4,  front  42  feet  on  21st  by  89  on  M 
street;  title  to  be  perfect  or  deposit  refunded;  10  days 
allowed  to  close  sale. 

"W.  S.  Jackson. 

"February  18th,  1882." 

Neither  McGee  nor  Jackson  knew  what  the  other  had 
done  until  late  that  evening,  when  Jackson  informed  McGee 
of  his  proceedings.  It  is  claimed  on  behalf  of  Drury  that 
McGee  then  ratified  the  act  of  Jackson.    Ryon  claims,  on 
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the  contrary,  that  his  verbal  agreement  with  McGee  was 
prior  in  time  to  Jackson's  arrangement  with  Drary.  If  the 
latter  be  true,  then  even  supposing  that  Jackson's  contract 
would  be  operative  under  other  circumstances,  McGee's  ver- 
bal arrangement  followed  up  by  a  written  memorandum  on 
the  same  day,  would  entitle  Ryon  to  the  preference.  It  is, 
however,  very  difficult  to  determine  by  the  testimony  which 
transaction  was  prior  in  point  of  time^  but  it  is  made  unneces- 
sary to  determine  it  by  other  considerations. 

We  think  that  a  general  authority  to  an  agent  to  sell  real 
estate  is  simply  an  authority  to  find  a  purchaser,  and  is  not 
an  authority  to  conclude  and  execute  a  contract  of  sale  which 
shall  bind  the  principal.  We  adopt  the  views  on  this  subject 
of  the  Supreme  Court  of  California  in  the  case  of  Dufty 
vs.  Hobson,  40  Cal.,  240.  It  appeared  there  that  the 
owner  of  the  real  estate,  Hobson,  had  told  Atkins^  his  agent,, 
to  sell  his  lots  for  $2,000.  Tbe  agent,  Atkins,  sold  the 
premises  to  Dufty  at  that  price,  and  executed  and  delivered 
in  the  name  of  Hobson  a  contract  in  writing  agreeing  to 
convey  the  lots  to  him.  The  principal  repudiated  the 
agent's  act,  and  the  purchaser,  Dufty,  brought  an  action  for 
damages  for  his  refusal  to  convey  the  title.    The  court  say: 

"  We  are  of  opinion  that  the  authority  given  to  Atkins  to 
sell  the  property  was  not  sufficient  to  authorize  him  to  exe- 
cute a  contract  of  sale,  in  the  name  of  Hobson,  or  to  sign 
the  name  of  the  latter  to  any  contract  of  sale.  We  think 
that  it  was  no  more  than  a  mere  authority  from  Hobson  to 
find  him  a  purchaser  at  the  price  of  $2,000. 

"  This  is  the  settled  construction  put  upon  the  employment 
of  professional  brokers  *  to  sell'  or  to  *  close  a  bargain  '  con- 
cerning real  estate,  and  we  know  of  no  reason  why  the  same 
language  employed  to  express  the  authority  of  any  other 
agent  Ho  sell'  should  have  a  more  extended  meaning. 
Besides,  a  sale  of  real  estate  involves  the  adjustment  of  many 
matters  in  addition  to  fixing  the  price  at  which  the  property 
is  to  be  sold.  The  deed  of  conveyance  may  be  one  with  full 
covenants  of  seisen  and  warranty,  or  only  those  covenants 
imported  by  the  use  of  the  words  '  grant,  bargain  and  sell/ 
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under  our  statute,  or  it  may  be  by  quit-claim  merely.  The 
vendor  may  be  unwilling  to  deal  with  a  particular  proposed 
purchaser  on  any  terms.  He  may  consider  him  pecuniarily 
unable  to  comply  with  the  contract,  even  if  the  title  proves 
satisfactory,  and  he  may  decline  to  bind  himself  to  convey 
to  such  purchaser  at  the  eud  of  the  time  necessary  to  examine 
the  title,  because  he  might  thereby  in  the  meantime  lose  an 
opportunity  to  sell  to  some  other  person  who  might  desire  to 
purchase,  and  in  whose  good  faith  and  ability  to  pay  he 
reposed  entire  confidence.  All  these  and  many  other  like 
considerations  might,  and  usually  do,  arise  in  the  mind  of 
the  vendor. 

"Now,  a  mere  authority  'to  sell'  can  hardly  confer  power 
upon  the  agent  to  determine  all  these  matters  for  the  prin- 
ciple, so  as  to  bind  him  by  his  determination,  and  yet,  unless 
the  agent  do  have  such  power,  he  cannot  make  a  definite 
contract  or  one  that  could  be  said  to  have  the  certainty 
requisite  to  deprive  the  principal  of  his  option  to  ultimately 
decline  to  make  the  sale.  To  give  to  the  mere  words  '  to 
selV  such  a  broad  signification  as  that  would  be  to  invest  the 
agent  with  powers  of  that  ample  and  discretionary  character 
usually  only  conferred  with  caution  and  by  means  of  a  gen- 
eral letter  of  attorney ,  where  the  terms  are  distinctly  expressed. 

"  While  it  is  true  that  a  power  to  sign  the  name  of  a  prin- 
cipal to  a  contract  of  sale  may  be  given  verbally,  we  think 
that  the  words  used  for  the  purpose  should  be  distinct  and 
clear  in  their  meaning  and  import,  and  should,  with  the 
requisite  degree  of  certainty,  manifest  the  intention  of  the 
principal  to  do  something  more  than  merely  to  employ  a 
broker." 

In  addition  to  this,  we  have  decided  a  similar  question 
before  in  an  action  brought  by  a  real  estate  agent  to  recover 
his  commission,  where  he  had  found  a  purchaser,  but  the 
principal  had  there  declined  to  execute  the  contract.  We 
held  that  the  agent  had  performed  his  contract  and  was 
entitled  to  his  compensation  by  finding  a  suitable  purchaser. 
If  this  is  the  extent  of  his  obligation  it  is  also  the  limit  of 
his  powers. 
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The  consequence  is^  that  Jackson's  act  in  executing  the 
contract,  whether  in  his  own  name  or  in  the  name  of  McGee, 
would  be  simply  a  nullity.  Any  ratification  afterwards,  and 
after  McGee  had  executed  his  written  agreement,  would 
avail  nothing,  because  it  could  not  interfere  with  the  inter- 
vening rights  created  by  McGee's  written  contract.  We, 
therefore,  are  of  opinion  that  the  decree  below  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings. 


Samuel  A.  Pbugh  vs.  Henry  S.  Davis. 
Equity.    No.  1713. 

5  Bedded  October  t]«  1 881. 

I  The  CmsF  Jusnos  and  Jottloes  Mao  Abthub  and  J  axis  sitting. 

Id  an  account  between  mortgagor  and  mortgagee,  where  the  latter  has 
been  in  possession  and  is  chargeable  with  a  reasonable  sum  for  use  and 
occupation,  that  charge  is  to  be  determined,  not  bv  the  value  of  the 
premises,  but  by  the  value  of  the  use  under  all  the  circumstances. 
Therefore,  where  the  use  is  valueless,  no  chai^  will  be  made  against 
the  mortgagee. 

JSo  hdd^  in  this  case,  where  the  Supreme  Court  of  the  United  States  di- 
rected a  charge  against  the  defendant  of  a  reasonable  sum  for  use  and 
occupation  by  him  of  the  premises  in  controversy,  and  this  court  finds 
the  use  of  no  value. 

STATEMENT  OF  THE  CASE. 

The  parties  to  this  cause  were  declared  by  the  Supreme 
Court  of  the  United  States  mortgagor  and  mortgagee  res- 
pectively (96  U.  S.y  882);  and  that  court  in  fixing  the  de- 
fendant's liability  as  mortgagee  in  possession  said  :  *'  The 
defendant  should  be  charged  with  a  reasonable  sum  for  the 
use  and  occupation  of  the  premises  from  the  time  he  took 
possession  in  1865,  and  allowed  for  the  taxes  paid  and  other 
necessary  expenses  incurred  by  him." 

By  the  opinion  and  decree  of  the  Supreme  Court  the 
cause  was  remanded  to  this  courts  from  which  it  had  beea 
appealed  (see  2  Mac  Arthur,  14),  for  a  statement  of  the 
account  between  the  parties  accordingly.  A  reference  was 
thereupon  made  to  Thomas  Hood,  then  auditor,  who,  oq 
February  21st,  1880,  reported  to  the  court  a  charge  against 
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the  defendant  for  use  and  occupation  at  six  per  centum 
per  annum  on  the  assessed  valuation  of  the  premises  by  the 
District  authorities  for  taxation. 

To  that  report  exceptions  were  taken  by  both  parties,  and^ 
on  November  6th,  1880,  the  court  (Cox,  J.),  set  the  report 
aside  and  referred  the  cause  to  Jas.  G.  Payne,  auditor,  for  a 
restatement  of  the  account.  In  ordering  this  reference  the 
court  said  :  ^'The  testimony  taken  in  the  cause  shows  that 
the  premises  were  of  no  value  to  the  defendant  in  respect 
of  use  and  occupation,  in  the  usual  import  of  those  terms : 
but  it  appearing  to  the  court  that  under  the  circumstances 
of  the  present  case,  use  and  occupation  may  be  held  to  include 
some  reasonable  compensation  to  the  complainant  for  loss  by 
reason  of  such  use  and  occupation,  whereby  he  was  prevented 
from  developing  and  disposing  of  the  property,  the  auditor 
is  directed  that  the  defendant  be  charged,  as  representing 
such  compensation,  the  annual  general  taxes,  and  also  one  or 
two  per  cent,  per  annum  on  the  market  value  of  the  prop- 
erty, to  be  fixed  by  the  auditor." 

Obediently  to  this  direction  the  auditor  stated  an  account 
fixing  the  market  value  of  the  premises,  and  charging  the 
defendant  one  per  cent,  thereon  as  for  use  and  occupa- 
tion. 

To  this  report,  also,  exceptions  were  taken  by  both  parties ; 
and,  on  October  6th,  1881,  the  court  (Wylie,  J.)  sustained 
the  auditor  in  all  particulars  except  as  to  the  market  value^ 
which  was  reduced  from  the  auditor's  estimate  to  the  as- 
sessed valuation. 

The  cause  came  up  to  the  General  Term  on  cross  appeals ; 
in  disposing  of  which  the  court  confined  itself  to  but  one 
of  the  controverted  items,  viz.,  the  amount  to  be  charged 
the  defendant  on  account  of  use  and  occupation.  The  state- 
ment of  the  arguments  of  counsel  is  accordingly  confined  to 
that  particular. 

Merrick  &;  Morris  and  J.  J.  Johnson  for  the  com- 
plainant : 

The  direction  of  Cox,  J.,  is  a  nullification  of  the  opinion 
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and  mandate  of  the  Supreme  Court.  The  criterion  of  value 
as  to  use  and  occupation  is  the  use  which  the  owner,  if  in 
possession,  might  have  made  of  the  property — the  profit 
which  the  owner,  if  at  liberty  to  use  it,  might  have  made 
by  a  lease  or  sale  of  it. 

A  bill  to  redeem  is  in  the  nature  of  an  equitable  suit  in 
ejectment ;  and  the  reasonable  sum  to  be  paid  for  use  and 
occupation  is  analogous  to  the  mesne  profits  that  follow  a  suit 
in  ejectment.  In  the  latter  a  defendant,  whether  he  has 
actually  realized  any  profits  or  not,  is  liable  for  the  rental 
value  of  the  premises  detained  by  him,  or  whatever  might 
have  been  reasonably  realized  therefrom,  either  by  himself 
or  by  the  plaintiff.  Fears  i;«.  Merrill,  9  Ark.,  559  ;  Apalach- 
icola  vs.  Apal.  Land  Co.,  9  Florida,  840. 

That  this  was  the  intention  and  meaning  of  the  Supreme 
Court  is  plain,  because  that  court  knew  from  the  record  that 
the  property  in  question  was  unimproved  city  property, 
which  ordinarily  has  no  actual  rental  value  and  yields  no 
profits.  The  Supreme  Court  must  necessarily  have  meant, 
if  its  decision  is  to  be  allowed  to  have  any  meaning  at  all, 
that  the  defendant  was  to  be  charged  as  though  he  had 
rented  the  property  from  the  complainant. 

And  there  is  no  difference  between  the  wrongful  with- 
holding of  land  and  the  wrongful  withholding  of  money. 
The  law  allows  damages  for  the  latter  in  accordance  with  the 
legal  rate  of  interest,  and  the  same  standard  should  be  adopted 
for  the  former. 

BIjinry  E.  Davis  for  defendant : 

The  defendant  is  to  be  charged  with  only  the  value  of  the 
use  of  the  property  ;  in  no  event  should  he  be  charged  as  for 
speculative  or  problematical  damages,  or  damages  of  any 
kind,  to  the  complainant.  He  is  chargeable  only  for  the 
natural  and  ordinary  value  of  the  use.  2  Pow.  Mort.,  1028  ; 
Tucker  vs.  Buffum,  16  Pick.,  46 ;  Bainbridge  vs.  Owen,  2 
J.  J.  Marsh,  463. 

The  Supreme  Court  fixed  no  rate  of  charge  against  the 
defendant,  nor  does  its  language  necessarily  imply  that  a 
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charge  is  to  be  made  against  him  iu  any  event.  That  court 
merely  referred  to  this  court  a  question  of  fact,  viz.:  What 
is  a  reasonable  sum  for  use  and  occupation  ?  What  was  to 
the  defendant  "  the  natural  and  ordinary  value  of  the  use  " 
of  the  premises  ? 

The  testimony  shows,  and  the  court  below  found,  the  use 
and  occupation  to  be  valueless ;  and  having  so  found,  the 
court  (Cox,  J.)  erred  in  requiring  of  the  defendant  anything 
in  the  nature  of  supposed  compensation  to  the  complainant 
for  loss  by  reason  of  the  use  and  occupation.  The  principle 
is  not  that  the  mortgagor  shall  be  compensated  for  all  dis- 
advantages to  him,  but  that  the  mortgagee  must  not  get  any- 
thing out  of  his  mortgage  beyond  the  debt,  interest  and 
expenditures.     Gordon  vs.  Lewis,  2  Sumn.,  148,  p.  155. 

In  accounting,  therefore,  the  mortgagee  is  charged  with 
everything  representative  of  value  received  by  him  by  reason 
of  the  mortgage;  his  possession  (especially  when  lawful,  as 
here)  cannot  be  charged  on  him  as  a  tort  against  the  mort- 
gagor for  wjiich  he  may  be  mulcted  in  damages. 

Mr.  Chief  Justice  Carttbr  delivered  the  opinion  of  the 
court : 

This  case  involves  a  very  simple  question.  The  instruc- 
tions to  this  court  come  from  the  Supreme  Court  of  the 
United  States,  and  are  dogmatic.  We  simply  have  the  duty 
of  performing  that  which  we  are  charged  by  that  court  to 
perform  :  "  The  defendant  is  to  be  charged  with  a  reasonable 
sum  for  the  use  and  occupation  of  the  premises  from  the 
time  he  took  possession."  A  reasonable  sum — that  is,  what 
it  was  worth  to  the  defendant. 

We  would  have  no  trouble  about  that  in  an  ordinary  case. 
What  is  the  rental  worth  t  The  witnesses  say,  and  say  very 
truthfully,  that  the  use  and  occupation  were  worth  nothing. 
The  property  was  an  unfenced  common  within  the  city 
limits^  impracticable  of  cultivation,  impracticable  of  exclu- 
sive occupancy,  and  in  fact  unoccupied  i  the  defendant  had 
merely  constructive  possession  of  it  because  he  claimed  pos- 
session. 
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It  is  difficult  to  see  how  any  value  could  be  attached  to 
the  use  and  occupation  of  property  under  such  circum- 
stances. But  it  is  contended  for  the  complainant  that  the 
use  of  the  property  is  worth  six  per  centum  of  its  value. 
And  what  is  its  value  is  another  matter  of  speculation.  One 
standard  is  the  assessed  valuation,  and  another  the  estimated 
market  value.  And  the  defendant  has  been  charged  a  per- 
oentage  on  valuation,  as  though  the  property  has  a  usufruct, 
as  though  it  were  tenan table,  as  though  it  were  under  actual 
occupancy  and  yielding  something  to  the  mortgagee. 

We  think  that  the  decrees  below  are  too  imaginary,  are  a 
departure  both  from  the  facts  of  the  case  and  from  the  de- 
cree of  the  Supreme  Court.  The  real  value  of  the  property 
ie  not  the  measure  of  the  use  ;  the  returns  the  property  may 
give  the  tenant  constitute  the  value  of  the  use,  and  there  is 
no  other  guide.  We  have  come  to  the  same  conclusion  with 
the  witnesses.  The  use  and  occupation  of  the  premises  was 
worth  nothing,  and,  therefore,  we  will  charge  nothing  for  it. 

But  it  is  said,  further,  that  the  mortgagor  was  deprived 
of  the  power  to  sell  the  property  ;  that  this  controversy  ar- 
rested his  dominion  over  it.  Is  a  claim  on  that  account  a 
claim  for  use  and  occupation  ?  For  the  rental  value  of  the 
property  ?  Is  it  not  a  claim  for  unliquidated  damages,  as  for 
obtruding  an  obstacle  in  the  way  of  disposing  of  the  prop- 
erty ?  It  seems  to  us  that  that  is  not  germane  to  use  and 
occupation,  and  to  that  we  are  confined. 

There  remains  but  one  minor  point.  The  defendant  re- 
ceived from  the  Government  of  the  United  States  a  sum  of 
money  for  the  occupation  of  the  property  by  the  military. 
Of  this  sum  he  paid  a  portion  as  a  commission  to  the  agent 
who  collected  it,  and  the  court  below  did  not  credit  him  with 
the  commission  so  paid.  He  should  be  allowed  credit  for 
that  sum  and  be  charged  only  with  what  he  got  over  and 
above  it. 

Decree  accordingly. 
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Patrick  Raoan  vs.  Pbtbr  Campbell. 
Equity.    No.  5407. 

5  Decided  October  98 ,  188S. 

I  The  Chief  Jubticb  and  Jastices  Cox  and  Jaicbs  ■ittinff. 

1.  A  parol  ajin^eeinent  by  A  with  B  to  purchase  and  hold  real  property 
for  the  benefit  of  B  is,  it  seems^  within  the  statute  of  frauds,  and  if, 
after  the  purchase,  A  refuses  to  comply  with  his  antecedent  agree- 
ment, equity  will  not  enforce  it. 

2.  But  when  such  a  transaction  does  not  turn  upon  the  mei*e  agreement, 
but  upon  conduct  which  deceives  the  other  party,  which  misleads  him 
and  which  it  would  be  fraudulent  to  deny,  the  statute  of  fraud:)  does 
not  apply  to  such  a  case,  and  the  question  is  one  of  fact.  Thus  where 
C  agrees  verbally  with  R,  whose  property  is  about  being  foreclosed 
for  default  in  the  payment  of  a  debt  secured  upon  it  by  deed  of  trust, 
that  he  will  attend  the  sale  and  purchase  the  property,  and  will  after- 
wards convey  to  R,  on  being  reimbursed,  the  purchase  price,  and 
accordingly  attends  the  sale  and  announces  to  the  bystanders  that  he 
is  purchasing  the  property  for  R,  and  thus  discourages  the  bidding, 
equity  will  regard  such  conduct  as  operating  to  charge  him  as  a  trus- 
tee for  R,  especially  when  he  purchases  the  property  far  below  its 
value.  And  in  such  case  proof  of  the  antecedent  agreement  will  be 
admissible  as  goln^  to  show  one  of  the  elements  of  the  fraudulent 
device  of  the  defendatit  in  announcing  himself  at  the  sale  as  a  pur- 
chaser for  the  benefit  of  the  debtor. 

3.  A  case  resting  upon  such  facts  stated  wherein  the  court  decrees  the 
purchase  a  resulting  trust  and  directs  an  account  of  the  rents  and 
profits. 

STATEMENT   OF  THE  CASE. 

The  bill  in  this  case  sets  out,  that  October  15, 1874,plain- 
tift' borrowed  of  Millard  Metzger  about  $1,000,  for  which  he 
gave  his  note  secured  by  deed  of  trust  upon  parts  of  sub-lots 
87,  88,  48  and  49,  square  209,  in  the  city  of  Washington, 
improved  by  seven  frame  tenements.  Under  this  deed  of 
trust  C.  C.  Duncanson,  surviving  trustee,  November  7,  1876, 
advertised  the  property  for  sale.  That  said  property  was 
worth  $4,000,  and  was  under  a  rental  of  $75  per  month. 
That  the  day  before  the  sale  plaintitt*  went  to  the  defendant, 
who  had  been  his  intimate  peraonal  friend  for  many  years, 
and  proposed  to  him  to  attend  the  sale  and  bid  a  sufficient 
sum  for  the  property  to  pay  Metzger's  debt  and  hold  the 
property  until  plaintiff  could  pay  him.  Defendant  agreed 
to  attend  the  sale  and  buy  the  property  in  for  the  plain  tift', 
and  to  allow  him  as  long  a  time  as  he  pleased  to  pay  him; 
and  that  upon  the  plaintiff  reimbursing  defendant  the 
amount  of  money  he  should  pay  for  said  property,  and  all 
expenses  attending  the  sale,  to  convey  the  title  of  said  prop- 
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erty  to  the  plaintift".  On  the  7th  day  of  November,  defend- 
ant attended  said  sale  with  the  plaintiff  and  purchased  five 
of  the  lots  for  $1,176,  their  real  market  value  being  about 
14,000.  Defendant  said  on  the  day  of  sale,  in  the  presence 
of  the  trustee  and  others,  that  he  was  buying  said  property 
for  the  plaintiff,  and  that  he  was  to  have  two  months,  or 
longer,  in  which  to  pay  him  the  money  he  (the  defendant) 
had  paid  for  the  property.  That  the  trustee  had  executed 
a  deed  to  defendant  for  said  property.  That  about  ten  days 
after  the  date  of  the  trustee's  deed,  plaintilf  went  to  defend- 
ant and  asked  him  if  he  would  be  sjitisfied  if  he  would 
pay  him  the  interest  on  said  purchase  regularly,  and  defend- 
ant said  he  would  not ;  that  he  liked  the  property  and 
thought  he  had  sufficient  grounds  to  back  out  of  said  agree- 
ment. Plaintiff  reminded  defendant  of  their  agreement, 
and  defendant  admitted  there  was  such  an  agreement,  but 
the  plaintiff  became  uneasy  at  his  conversation,  and  in  a  few 
days  thereafter  borrowed  the  money,  and,  in  the  presence  of 
a  witness,  offered  defendant  the  full  amount  he  paid  for  said 
property,  together  with  interest,  costs  and  expenses,  which 
defendant  refused.  Plaintiff  has  repeatedly  since  that  time 
offered  to  pay  defendant  said  money,  which  defendant  has 
refused  to  accept,  and  the  plaintiff  now  brings  said  money 
into  court,  and  prays — 

1.  That  an  account  be  taken  of  the  amount  due  defendant 
by  plaintiff. 

2.  That  plaintiff  may  be  allowed  to  pay  what  shall  be 
thus  found  due. 

3.  That  upon  such  payment  defendant  be  required  to 
convey  said  property  to  the  plaintiff. 

4.  That  the  necessary  accounts  be  taken. 

5.  General  relief. 

The  defendant  filed  a  demurrer  to  the  relief  prayed, 
on  the  ground  that  plaintiff's  bill  stated  a  case  barred  by 
the  statute  of  frauds.  No  action  was  taken  on  this 
demurrer.  Defendant  afterwards  filed  an  answer  in  which 
he  denied  that  the  plaintiffs  property  was  worth  $4,000, 
and  claimed  that  it  was   not  worth    more    than    $1,175, 
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the  price  he  paid  for  it.  He  denied  the  agreement  alleged 
by  the  plaintiff  in  reference  to  the  sale  of  the  property, 
and  asserted  that  he  attended  the  sale  as  any  other  bidder 
and  purchased  the  property  with  no  understanding  or 
agreement  with  the  plaintiff  that  he  would,  on  being 
reimbursed  his  purchase  money,  &c.,  convey  it  to  him.  He 
denied  having  stated  in  the  presence  of  the  trustee,  or  any 
other  person,  that  he  was  buying  the  property  in  for  the 
plaintiff,  or  that  the  plaintiff  should  have  two  months  from 
the  day  of  sale  in  which  to  redeem  it.  He  denied  the  con- 
versation stated  in  the  bill  to  have  been  had  by  plaintiff 
with  defendant  about  ten  days  after  the  sale;  and  admits 
that  Duncanson,  trustee,  executed  and  delivered  to  him  a 
deed  for  the  property. 

Evidence  having  been  taken,  the  cause  came  on  for  hear- 
ing in  the  Special  Term,  and  a  decree  was  entered  declaring 
a  resulting  trust  in  the  property  for  the  benefit  of  the  plain- 
tiff, and  referred  the  cause  to  the  auditor  with  directions 
to  state  an  account  between  the  parties  as  to  the  rents  and 
profits  as  between  mortgagor  and  mortgagee.  From  this 
decree  the  defendant  appealed. 

BiKNBT  &;  BiRNET  and  R.  J.  Murrat  for  complainants  : 

The  statute  of  frauds  constitutes  no  defence  in  this  case, 
for  equity  will  at  all  times  lend  its  aid  to  defeat  a  fraud,  not- 
withstanding the  statute  of  frauds.  Browne  on  Statute  of 
Frauds,  sec.  488. 

In  Taylor  v$.  Luther,  2  Sumner,  228,  Story,  J.,  said  : 
"  Nothing  is  better  settled  than  that  the  true  construction 
of  the  statute  of  frauds  does  not  exclude  the  enforcement  of 
parol  agreements  respecting  the  sale  of  lands  in  cases  of 
fraud.  •  •  •  Parol  evidence  is  admissible  to  show  that 
an  absolute  deed  was  intended,  as  a  mortgage,  and  that  the 
defeasance  had  been  omitted  or  destroyed  by  fraud  or  mis- 
take. It  is  the  same  if  it  be  omitted  by  design  upon  mutual 
confidence  between  the  parties,  for  the  violation  of  such  an 
agreement  would  be  a  fraud  of  the  most  flagrant  kind,  origi- 
nating in  an  open  breach  of  trust  against  conscience  and 
justice." 
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The  following  cases  are  directly  in  point  with  the  case  at 
bar,  and  are  sufficient  to  establish  the  doctrine  that  one  who 
at  a  foreclosure  sale  undertakes  to  purchase  for  the  benefit 
of  the  mortgagor,  and  thus  acquires  the  title  at  a  price 
greatly  below  its  value,  will  be  deemed  the  trustee  of  the 
party  for  whom  he  has  undertaken  the  purchase,  and  will  be 
compelled  to  convey  to  him  upon  tender  of  the  purchase 
money  and  interest.  Ryan  vs.  Dox,  84  N.  Y.,  807;  Brown 
vs.  Lynch,  1  Paige,  147;  Lincoln  vs.  Wright,  4  De  Gex  &; 
Jones,  16;  Jenkins  vs.  Eldridge,  8  Story,  181;  Miller  vs. 
Antle,  2  Bush.  (Ky.),  407;  Trapnall  vs.  Brown,  19  Ark.,  49; 
Peebles  vs.  Reading,  8  S.  A;  Rawle,  492;  Kendall  vs.  Mann, 
11  Allen,  15;  Davie  vs.  Walsh,  2  Harr.  &;  Johnson,  829; 
Botsford  vs.  Burr,  2  Johns.  Ch. 

In  such  case  the  purchaser  occupies  the  shoes  of  the  mort- 
gagee, and  will  be  so  considered.  Brown  vs.  Lynch,  1  Paige, 
147;  Beigard  vs.  McNeil,  88  Ills.,  400;  Boyd  vs.  McLean,  1 
Johns.  Ch.,  582;  see  also  Lingenfelter  vs.  Ritchie,  58  Pa. 
St.,  485;  Seichrist's  Appeal,  66  Id.,  287. 

In  other  cases  it  has  been  held  that,  although  pi*oof  of  the 
parol  contract  would  be  insufficient  to  ground  relief  upon, 
yet  proof  of  defendant's  statements  at  the  sale,  and  inad- 
equacy of  price,  will  warrant  a  decree.  Johnson  vs.  La 
Motte,  6  Rich.  Eq.  (8.  C),  847;  Cox  vs.  Cox,  5  Id.,  866. 

In  Keith  vs.  Purvis,  4  Dess.,  114,  the  court  says:  "  Can  it 
be  tolerated  that  a  creditor  shall,  at  a  sale  of  his  debtor's 
property,  lull  him  to  sleep  and  keep  off  other  purchasers  by 
an  agreement  under  which  he  buys  in  the  land  for  a  small 
sum,  much  below  the  value,  and  then  that  he  should  declare 
that  the  agreement  was  void  under  the  statute  of  frauds,  and 
that  the  other  party  should  have  no  benefit  from  the  agree- 
ment whilst  he  reaped  all  the  fruits  ?  Surely  not.  Courts 
of  justice  would  be  blind,  indeed,  if  they  could  permit  such 
a  state  of  things." 

HiNE  &;  Thomas  for  defendant : 

The  decision  of  this  case  in  the  court  below  went  upon  the 
theorj'  of  a  resulting  trust  in  favor  of  complainant. 


Digitized  by  CjOOQIC 


32  Ragan  v.  Campbell. 

A  verbal  agreement  that  another  is  interested  in  the  pai 
chase  of  land^  or  a  verbal  declaration  that  he  buys  land  for 
another,  without  that  other  advances  the  purchase  money, 
comes  directly  in  the  teeth  of  the  statute  of  frauds,  and  can- 
not give  nse  to  a  resulting  trust. 

This  is  the  clear  result  of  the  cases,  both  in  this  country 
and  in  England,  without,  perhaps,  a  single  exception. 

The  cases  of  Irwin  vs.  Ivers,  7  Ind.,  808,  Kisler  vs.  Kisler, 
2  Watts,  328,  and  Dyer  vs.  Dyer,  2  Cox,  92,  are  examples  of 
the  doctrine  invoked  here. 

Lord  Keeper  Henry  (in  Bartlett  i;^.  Pickei'sgill,  1  Eden, 
515),  drawing  the  distinction  between  the  admission  of  evi- 
dence to  prove  the  advance  of  purchase  money  where  the 
trusts  result  by  operation  of  law,  and  are  exempted  from  the 
statute  of  frauds,  and  the  admission  of  parol  evidence  to 
prove  an  agreement,  said,  that  to  allow  parol  evidence  in  the 
latter  case  would  be  to  overturn  the  statute.  "  The  statute," 
said  his  lordship,  "  says  that  there  shall  be  no  trust  of  land 
unless  by  memorandum  in  writing,  except  such  trusts  as  arise 
by  operation  of  law.  Where  money  is  actually  paid,  there 
the  trust  arises  from  the  payment  of  the  money,  and  not 
from  any  agreement  of  the  parties.  But  this  is  not  like  the 
case  of  money  paid  by  one  man  and  the  conveyance  taken 
in  the  name  of  another  ;  in  that  case  the  bill  charges  that 
the  estate  was  bought  with  the  plaintiff's  money.  If  the 
defendant  says  he  borrowed  it  of  the  plaintiff",  then  the 
proof  will  be  whether  the  money  was  lent  or  not  ;  but  as 
here  the  trust  depends  on  the  agreement,  if  I  establish  the 
one  by  parol,  I  establish  the  other  also.  *  *  •  if  the 
plaintiff*  had  paid  any  part  of  the  purchase  money,  it  would 
have  been  a  reason  for  me  to  admit  the  evidence." 

This  salutary  doctrine  has  been  upheld  both  in  this  coun- 
try and  in  England,  with  firm  and  steady  resolution.  To 
depart  from  it  now,  as  was  done  by  the  learned  justice  who 
decided  this  case  below,  would,  it  is  respectfully  advanced, 
be  to  repeal  the  statute  of  frauds,  rather  than  to  give  effect 
to  it. 

It  is  quite  unnecessary,  we  think,  to  cite  in  detail  the 
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anthoritieB  upon  such  familiar  learniDg  ;  they  will  be  foand 
-collected  in  the  notes  to  Dyer  vs.  Byer^  2  Cox,  8upra.  8 
Lead.  Cas.  in  Eq.,  314. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

The  evidence  in  this  case  shows  that  Bagan,  being  the 
owner  of  five  lots  of  land  in  the  city  of  "Washington,  bor- 
rowed about  one  thousand  dollars,  and  gave  as  security  for 
the  loan  a  deed  of  trust  to  C.  C.  Duncanson  upon  the 
property  in  question,  and  when  the  debt  matured  Duncanson 
advertised  the  property  in  default  of  payment.  Shortly 
before  the  day  appointed  for  the  sale  the  plaintiff  applied  to 
Campbell,  the  defendant,  to  let  him  have  the  money  to  pay 
the  debt,  or  to  buy  the  property  in  for  him  and  allow  him 
to  redeem  it ;  that  Campbell  agreed  that  he  would  attend 
the  sale  and  purchase  the  property  on  behalf  of  the  debtor, 
Ragan,  and  allow  him  to  redeem  it  within  a  period  fixed ; 
that  Campbell  did  attend  the  sale,  and  there  said,  in  the 
presence  of  the  trustee  and  of  other  persons,  and  of  one  of 
the  witnesses  who  relates  the  story,  that  he  was  "  buying 
the  property  in  for  the  old  man." 

There  is  some  conflict  as  to  the  value  of  the  property,  but 
it  appears  to  be  quite  clear  that  it  must  have  been  worth 
something  over  four  thousand  dollars.  Campbell  himself 
received  rents  at  the  rate  of  ten  per  cent,  on  more  than  five 
thousand  dollars,  and  received  it  so  soon  after  the  purchase 
■as  to  show  that  it  was  worth  at  least  four  thousand  dollars, 
and  probably  more,  at  the  time  of  purchase.  This  value  was 
not  by  reason  of  a  sudden  move  in  the  market.  He  pur- 
chased the  property,  however,  for  |1,175. 

Upon  this  statement  of  facts,  viz.,  this  antecedent  parol 
agreement  and  this  conduct  at  the  sale,  which  are  charged  to 
have  been  in  fi*aud  of  th6  plaintiff,  we  are  asked  to  declare 
this  purchase  to  be  a  trust. 

The  first  ground  taken  by  plaintifi^'s  counsel  is  that  we 
diould  do  so  in  the  enforcement  of  the  parol  agreement. 
Oases  were  cited  to  us  from  New  York  and  elsewhere,  low- 
ing that  this  has  been  done  in  some  courts.  We  have 
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examined  those  cases.  I  have  read  them  with  care,  and  the 
question  is  one  of  great  conflict.  Some  of  the  courts,  it  is 
true,  and  even  so  eminent  a  lawyer  as  Justice  Story,  have 
gone  so  far  as  to  say  that  where  a  parol  agreement,  which 
would  otherwise  come  within  the  Statute  of  Frauds,  is  made 
under  circumstances  which  induce  the  other  party  to  trust  to 
it  and  act  upon  it,  it  becomes  a  fraud  not  to  execute 
it;  and  that  the  Statute  of  Frauds  was  not  intended  to 
encourage  fraud,  but  to  prevent  it,  and,  therefore,  did  not 
apply  to  such  a  case. 

There  are  many  cases  to  the  contrary,  however,  and  on  a 
very  full  examination  of  them  with  great  care,  we  are  satis- 
fied that  the  better  rale  is  against  enforcing  a  parol  agree- 
ment which  would  virtually  require  us  to  set  aside  the  Stat- 
ute of  Frauds.  So,  that  if  this  case  rested  simply  upon  this 
antecedent  parol  agreement  that  the  defendant,  Campbell, 
would  buy  this  property  for  the  benefit  of  the  plaintiff,  we 
should  decline  to  enforce  it.  But  there  is  another  reason 
which  dojBs  not  come  within  the  principle  of  the  Statute,  and 
which  we  think  applies  to  this  case.  When  the  transaction 
does  not  turn  upon  the  mere  agreement,  but  upon  conduct 
which  deceives  the  other  party,  which  misleads  him,  and 
which  it  would  be  fraudulent  to  deny,  the  Statute  of  Frauds 
does  not  apply  to  that  case;  that  is  a  question  simply  of 
fact.  Now  it  has  been  held  in  a  number  of  cases  that  where 
a  purchaser  goes  to  a  sale  and  announces  to  the  bystanders 
that  he  is  buying  for  the  benefit  of  the  debtor,  and  thus  dis- 
courages the  bidding,  as  he  naturally  does,  the  effect  of  his 
conduct  should,  itself,  operate  to  charge  him  as  a  trustee, 
especially  when  he  purchases  the  property  far  below  its 
value.  Here  he  received  forty-five  dollars  a  month  rent  for 
this  property,  which  would  be  over  ten  per  cent,  on  five 
thousand  dollars,  and  he  bought  it  in  for  |1,175.  It  is  said 
there  was  another  bidder  there,  and  Mr.  Duncanson.  the 
trustee,  himself,  said  that  the  property  brought  a  fair  price- 
But  his  opinion  is  not  to  be  put  against  the  fact  that  the 
property  was  a  good  renting  property  at  five  thousand  dollars. 

We  are  of  opinion,  therefore,  that  the  purchaser  got  this 
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property  far  below  its  value  by  reason  of  holding  himself 
out  at  the  sale  as  a  purchaser  for  the  benefit  of  the  debtor. 
With  this  knowleda^e  no  other  person  would  compete  for  the 
purchase,  as  he  would  know  that  a  purchaser  for  the  debtor 
would  be  under  no  obligation  to  be  subject  to  his  bid-  He 
might  bid  this  property  off  at  six  thousand  dollars,  but  it 
would  be  immaterial  to  him  because  he  would  not  have  to 
pay  the  money  out;  all  that  he  would  have  to  do  would  be 
to  pay  over  the  amount  of  the  debt  to  the  trustee  who  would 
have  nothing  to  do  with  it  after  he  had  received  the  amount 
due,  and  then  the  property  would  return  to  the  original 
debtor  and  the  purchaser.  It  is  for  that  reason  that  such  an 
announcement  at  a  sale  discourages  bidding,  and  it  would  be 
an  inducement  for  a  purchaser  to  hold  himself  out  as  bidding^ 
for  the  debtor,  thus  running  the  property  down  below  its 
value,  and  then  to  disappoint  the  owner  of  the  equity  of 
redemption.  Moreover,  it  may  happen — ^though  there  is  no 
proof  to  that  effect  in  this  case — that  the  owner  of  the 
property  has  ceased  from  making  efforts  to  save  it,  if  he 
understands  what  is  being  done  at  the  sale,  relying  upon  his 
agreement  with  the  purchaser. 

I  have  stated  that  the  cases  do  not  seem  to  establish  the 
doctrine  that  the  antecedent  agreement  may  be  enforced, 
but  they  do  allow  this,  that  proof  of  the  antecedent  agree- 
ment may  be  admitted  as  going  to  show  one  of  the  elements 
of  the  fraudulent  device  of  the  defendant  in  announcing 
himself  at  the  sale  as  a  purchaser  for  the  benefit  of  the  debtor. 

With  these  views,  therefore,  we  afiirm  the  decree  below, 
and  send  the  case  back  that  an  account  may  be  taken  that 
shall  cover  the  receipt  of  rents. 
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W.  T.  Johnson  vs.  Frederick  Douglass. 
At  Law.    Ko.  20,394. 

5  Decided  October  S8, 18a». 

I  The  CmsF  Jvbtiob  and  Jastlces  Coz  and  Jjjob  Bitting. 

1.  The  65tb  rule  of  court  requires  bills  of  exceptions  to  be  settled  before 
the  close  of  the  term  which  may  be  prolonged  for  that  purpose. 
A  bill  of  exceptions  was  brought  to  the  court  in  General  Term,  dated 
twenty-seven  days  after  the  close  of  the  term  at  which  the  case  was 
tried,  while  no  prolongation  of  the  term  was  shown  to  have  been 
ordered.  On  the  other  hand  the  entry  in  the  minutes  of  the  court 
stated  that  the  bill  of  exceptions  taken  in  the  case  had  been 
signed  and  sealed  on  the  last  day  of  the  term. 

J7e2tf,  That  the  court,  having  the  ends  of  justice  in  view,  would,  in  such 
a  conflict  of  dates,  give  weight  to  the  statement  of  the  minutes  and 
treat  the  bill  as  having  been  signed  during  the  term. 

2.  A  married  woman  may  acquire  title  to  property  either  by  gift  or  by 
sale,  and  when  the  title  is  not  derived  from  her  husband,  it  becomes 
her  separate  property  under  the  Married  IV Oman's  Act,  and  she  Is 
competent  to  make  contracts  concerning  it. 

•3.  Delivery  is  not  necessary  to  a  transfer  of  title  to  personalty,  if  the 
vendor  and  vendee  agree  that  the  title  is  in  the  vendee,  at  once  and 
without  any  further  act,  it  changes  hands  by  that  agreement,  although 
no  delivery  is  made. 

4.  The  fact  that  the  vendor  consents  to  the  execution  by  the  vendee  of 
a  deed  of  trust  upon  the  goods,  is  one  of  the  strongest  proofs  of  an  in- 
tention to  pass  the  title  to  the  property,  although  no  actual  delivery 
of  it  had  been  made. 

5.  Sees.  677-679,  B.  S.  D.  C,  give  the  landlord  a  lien  for  his  rent  upon 
(he  goods  of  (he  icnavi^  and  not  upon  the  goods  of  other  persons  which 
are  upon  the  demised  premises. 

6.  Where  the  tenant's  goods  are  encumbered  by  a  chattel  trust  prior  to 
being  placed  upon  the  demised  premises,  the  landlord's  lien  fastens 
upon  the  goods  subject  to  the  trustee's  paramount  right  of  property 
and  possession. 

STATEMENT  OF  THE  CASE. 

Motion  for  new  trial  on  exceptions. 

This  was  an  action  of  replevin  instituted  by  the  trustee  in 
a  chattel  deed  of  trast  to  recover  poesession  of  furnitme 
taken  in  attachment  for  arrears  of  rent.  It  appeared  from 
the  evidence  that  at  the  time  of  the  purchase  of  the  furni- 
ture, and  while  it  was  still  in  the  store  of  the  furniture 
dealer,  the  purchaser  (Mrs.  Spaids)  conveyed  it  by  a  chattel 
deed  of  trust  to  the  plaintiff  as  trustee  to  secure  to  the  ven- 
dor the  unpaid  purchase-money.  The  furniture  was  then 
removed  from  the  store  and  placed  in  the  Owen  House,  of 
which  Mrs.  Spaids  was  the  lessee,  where  it  was  subsequently 
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attached  for  arrears  of  rent,  under  the  provisions  of  sections 
677,  678  and  679,  R.  S.  D.  C.  Whereupon  the  trustee  in 
behalf  of  the  vendor,  brought  this  action  of  replevin. 

At  the  trial  the  court  instructed  the  jury  that  ^*if  the  jury 
find  that  the  goods  replevied  in  this  action  were  in  the  Owen 
House  at  the  time  the  attachment  for  rent  in  arrear  was 
levied,  then  the  said  goods  were  responsible  for  the  rent  due, 
notwithstanding  the  execution  of  the  deed  of  trust  to  the 
plaintiff  and  the  verdict  should  be  for  the  defendant."  The 
jury,  under  this  instruction,  returned  a  verdict  for  the 
defendant. 

The  case  was  tried  during  the  October  Term  of  the  Circuit 
Court,  December  15th  and  16th,  1881 ;  but  the  bill  of  ex- 
ceptions tendered  by  the  plaintiff' purported  to  be  signed  and 
sealed  by  the  justice  "this  10th  day  of  February,  1882,  nunc 
jrro  tunc"  although  it  was  endorsed  by  the  clerk  as  filed  Jan- 
uary 14, 1882. 

On  the  14th  of  January,  1882,  the  court  adjourned  the 
October  Term,  the  following  entry  being  made  upon  that 
day  in  the  minutes  of  the  court : 

"  William  T.  Johnson,  trustee,  vs,  Frederick  Douglass, 
Now  again  comes  here  the  plaintiff,  by  his  said  attorney, 
and  tenders  to  the  court  here  his  bill  of  exceptions  to  the 
ruling  of  the  court  on  the  trial  of  this  case  and  prays  that 
they  may  be  duly  signed,  sealed  and  made  a  part  of  the 
record,  which  is  done  accordingly." 

The  65th  rule  of  court  required  that  "the  bill  of  exceptions 
must  be  settled  before  the  close  of  the  term,  which  may  be 
prolonged  by  adjournment  in  order  to  prepare  it."  The 
minutes  of  the  court  did  not  show  that  there  had  been  any 
prolongation  of  the  term  for  that  purpose. 

A.  C.  Bradley  and  N.  H.  Miller  for  plaintiff : 

1.  The  bill  of  exceptions  in  this  case  is  marked  by  the 
clerk  "filed' January  14, 1882  ;"  it  is  entered  in  the  minutes 
as  filed  upon  that  day  before  the  acyournment ;  it  is  signed 
by  the  justice  who  presided  at  the  trial  as  to  each  bill  as  an 
exception  taken  at  the  trial  before  the  jury  retired,  and 
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with  the  exception  of  the  actual  date  given  to  it  conforms 
in  every  respect  to  the  requirements  of  law. 

In  the  case  of  the  United  States  vs.  Wilkinson,  12  How., 
246,  the  date  of  the  bill  of  exceptions  was  April  8, 1848,  trial 
was  not  had  till  the  7th  and  8th  of  May,  1849,  it  was  insisted 
that  it  could  not  be  regarded  by  the  court  as  legally  taken  ; 
the  court,  however,  held  that  the  bill  must  be  regarded  as 
regular,  and  part  of  the  proceedings. 

In  Stanton  vs.  Embry,  93  U.  S.,  554,  the  point  was  made 
that  the  bill  of  exceptions  was  not  settled  and  filed  as  re- 
quired by  rules  of  this  court,  but  the  objection  was  overruled 
on  the  authority  of  2  Black,  568,  see  page  556. 

In  U.  S.  vs.  Breitling,  20  How.,  252,  it  is  held  that  when 
the  bill  was  signed  after  the  adjournment,  and  without  con- 
sent of  counsel  (although  a  rule  of  court  provided  that  no 
bill  should  be  signed  after  adjournment  without  consent  of 
counsel),  under  the  special  circumstances  the  court  will  con- 
sider the  exception  properly  before  it  and  the  court  said, 
**  and  the  time  within  which  it  may  be  drawn  out  and  pre- 
sented to  the  court  must  depend  on  its  rules  and  practice, 
and  on  its  own  judicial  discretion.  In  the  case  before  us  the 
judge  who  tried  the  case  has  deemed  it  his  duty  to  seal  and 
certify  the  exception  to  this  court,  and  under  the  circum- 
stances stated  in  the  exception  and  note,  we  think  he  was 
right  in  doing  so,  and  that  this  exception  is  legally  before 
this  court  as  a  part  of  the  record  of  the  proceedings  of  the 
court  below." 

So  that  if  the  case  was  an  ordinary  one  tried  by  the  justice 
holding  that  term  of  the  court,  we  insist  that  the  integrity 
of  the  bills  of  exception  is  unimpaired  by  the  attacks  made 
upon  them,  and  that  even  in  the  Supreme  Court  of  the 
United  States  they  would  be  sustained. 

2.  The  sale  by  Breitbarth  to  Mrs.  Spaids  of  the  specific 
chattels  described  in  the  deed  of  trust,  and  replevied  in  this 
action,  the  terms  of  sale  having  been  complied  with,  passed 
the  property  therein,  although  there  was  no  actual  delivery 
thereof  at  the  time,  Benjamin  Sales,  sees.  815,  679,  and  cases 
cited ;  Dixon  vs.  Yates,  5  B.  and  Ad.,  818-833  ;  Warden 
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vs.  Marshall^  99  Mass.^  806  ;  Marble  vs.  Moore^  102  Mass 
443  ;  Barrett  vs.  Goddard,  87  Mason,  111 ;  Terry  vs.  Wheeler 
25  K  T.,  524 ;  Means  vs.  Williamson,  3  Me.,  656  ;  Hotch 
kiss  vs.  Hunt,  49  Me.,  218 ;  Betbel  Steam  Mill  Co.  vs, 
Brown,  57  Me.,  9  ;  Olyphant  vs.  Baker,  5  Denio,  879  ;  Hoo 
ben  V.  Bidwell,  16  O.,  509. 

The  deed  of  trust  to  the  plaintift'  was  executed  and 
recorded  before  the  goods  were  placed  upon  the  leased 
premises.  It  was  given  to  secure  the  deferred  payments  of 
the  purchase-money  for  the  goods.  The  vendor  parted  with 
the  title  and  possession  only  upon  this  security,  and  the  lien 
of  the  landlord  is  subordinate  to  the  deed  of  trust.  Rev. 
Stat.  D.  C,  sec.  678  5  Webb  vs.  Sharp,  18  Wall.,  14. 

The  tenant,  Mrs.  Spaids,  was  a  married  woman  living  with 
her  husband,  having  no  separate  property,  so  far  as  the 
record  shows,  and  if  she  had  separate  estate,  the  contract  of 
renting  was  not  such  a  contract  as  could  be  enforced  against 
her  by  an  action  at  law,  and  the  proceedings  in  the  action  at 
law  are  void  as  against  this  plaintiff.  Rich  vs.  Hyatt,  8 
Mac  A.,  586,  547  ;  Bank  vs.  Partee,  99  U.  S.,  825  ;  Griffith 
vs.  Clark,  18  Md.,  457 ;  Morse  vs.  Tappan,  8  Gray,  411 ; 
Dorrancc  vs.  Scott,  8  Whart.,  809 ;  Norton  vs.  Meador,  4 
Sawyer,  604  ;  Caldwell  vs.  Waltere,  18  Pa.  St.,  79  ;  Leonard 
vs.  Bryant,  11  Met.,  870  ;  Buffum  vs.  Ramsdell,  55  Me.,  252  5 
Nason  vs.  Blaisdell,  12  Vt.,  165  ;  Vose  vs.  Morton,  4  Cush., 
27  ;  Caswell  vs.  Caswell,  28  Me.,  237. 

Ross  &  Dean  and  David  S.  Hounshbll  for  defendant : 

The  minutes  of  the  court  show  that  the  appellant,  on  the 
14th  day  of  January,  1882,  tendered  a  bill  of  exceptions  to 
the  rulings  of  the  court  on  the  trial,  and  that  said  exceptions 
were  signed,  sealed  and  made  a  part  of  the  record.  But  this 
court,  upon  inspection  of  the  papers  called  "exceptions,"  will 
find  that  said  papers  bear  a  different  date  and  do  not  relate 
to  the  14th  day  of  January,  1882,  at  all.  They  call  for 
another  day,  to  wit:  December  16,  1881.  These  papers, 
erroneously  denominated  exceptions,  themselves  bear  date 
February  10, 1882,  twenty-seven  days  after  the  term  ended. 
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Where  is  the  bill  of  exceptions,  settled  and  made  part  of 
the  record,  January  14, 1882  ? 

There  is  no  bill  of  exceptions  of  that  date  presented  with 
the  transcript ;  neither  was  there  any  order  of  court  cancel- 
ing that  bill  of  exceptions  and  allowing  time  for  the  settling 
of  another. 

The  65th  rule  of  the  court  requires  that  the  bill  of  excep- 
tions must  be  settled  within  the  terra  at  which  the  case  was 
tried,  in  the  absence  of  any  order  to  the  contrary. 

In  this  case  there  was  no  order  of  adjournment  or  prolong- 
ation of  the  term  for  any  such  purpose. 

Phillips'  Practice  states  the  law  thus  : 

"  The  bill  must  be  signed  and  tiled  with  the  term  at  which 
the  judgment  was  rendered,  without  an  express  order  of  the 
court  during  the  term  permitting  the  delay,  or  where  there 
has  been  consent  of  parties  to  the  delay,  save  under  very 
extraordinary  circumstances.  The  case  of  United  States  vs. 
Breitling  goes  to  the  extreme  verge  of  the  law."  Phillips'' 
Practice  (1878  Ed.),  p.  191,  citing  Muhler  vs.  Ehlers,  91  U.  S.^ 
260  ;  Jones  &  Morris  vs.  Sewing  Machine  Co.,  Opinion  Sap. 
Ct.,  Oct.  Term,  1877,  p.  520  :  And  see  also  Minor's  Inst.,, 
vol.  4,  p.  89  ;  1  Salk.,  288  ;  Bacon's  Abr.,  title,  "Bill  of 
Exceptions  ;"  Ex  parte  Bradstreet,  4  Peters,  107  ;  6  How.^ 
275. 

In  the  case  of  Stanton  vs.  Embry,  93  U.  8.,  554,  the  bill 
of  exceptions  was  signed  daring  the  term  the  case  was  tned, 
though  not  filed  until  afterward. 

The  papers  vouched  and  miscalled  "  bills  of  exceptions  "" 
are  signed  twenty-seven  days  after  the  coart  adjoarned. 
They  are  intended  by  the  appellant  to  put  upon  the  record 
certain  exceptions  to  the  rulings  of  the  court  at  the  trial  on 
December  15  and  16, 1882,  but  in  the  interim,  to  wit,  on 
the  14th  of  January,  1882,  the  minates  of  the  court  on  that 
day,  which  was  the  last  day  of  the  October  Term,  1881,  show 
that  a  bill  of  exceptions  was  on  that  day  tendered,  signed  and 
sealed,  and  made  a  part  of  the  record.  Surely  a  bill  of  ex- 
ceptions signed  twenty-seven  days  after  the  term  had  ended 
cannot  be  substituted  for  the  one  of  the  14th  of  January^ 
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which  was  on  that  day  signed,  sealed,  and  made  a  part  of 
the  record.  No  greater  evil  could  arise  than  to  contradict  a 
record  in  this  manner. 

Mr.  Justice  James  delivered  the  opinion  of  the  court : 

It  is  claimed  by  the  appellee  that  this  case  is  not  properly 
here,  for  want  of  a  bill  of  exceptions.  The  bill  shown  to  us 
appears  to  be  dated  the  10th  of  February,  while  the  minutes 
of  the  Circuit  Court  state,  under  the  date  of  14th  of  Jan- 
uary, that  the  court  adjourned  finally  on  that  day.  They 
state  also  that  on  that  day  a  bill  of  exceptions  was  duly 
signed.  Of  course  we  are  not  to  presume  that  the  judge 
signed  two  sets  of  bills  of  exceptions.  On  the  record,  then^ 
the  case  stands  thus  :  the  date  of  the  bill  names  a  day  which 
fell  after  the  adjournment  of  the  court  term  ;  the  minutes 
state  that  it  was  signed  on  the  last  day  of  the  term.  We 
shall  treat  this  bill  as  having  been  signed  during  the  term. 
As  we  understand  counsel  on  both  sides  to  say  that,  as  a  mat- 
ter of  fact,  the  entry  of  final  adjournment  was  not  made  until 
after  the  bill  of  exceptions  was  signed,  we  conceive  that  the 
ends  of  justice  are  served  by  giving  weight  to  the  statement 
of  the  record  that  the  bill  was  so  signed,  notwithstanding 
the  conflict  of  dates.  We  shall  consider,  therefore,  the 
questions  raised  and  argued  upon  the  exceptions  presented. 

It  was  objected  that  Mrs.  Spaids,  being  a  married  woman ^ 
could  not  purchase  the  furniture  taken  under  the  writ  of  re- 
plevin, and  could  not  execute  a  valid  deed  of  trust  to  the 
vendor  to  secure  the  price.  Neither  of  these  propositions  is 
correct.  She  could  acquire  title  either  by  gift  or  by  sale  to 
her.  As  this  title  was  derived,  not  from  her  husband^  but 
from  a  stranger,  the  furniture  became  her  separate  property^ 
under  the  Married  Woman's  Act,  and  she  was  competent  to 
make  contracts  concerning  it.  She  could  convey  it  ab- 
solutely or  mortgage  it  or  pledge  it.  It  was  next  objected 
that  the  deed  of  trust  was  executed  by  Mrs.  Spaids  before 
the  goods  were  delivered  to  her,  and,  therefore,  before  title 
had  passed  to  her  by  the  contract  of  sale.  But  delivery  is 
not  necessary  to  a  transfer  of  title  to  personalty.    If  the 
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vendor  and  vendee  agree  that  the  title  is  in  the  vendee  at 
once  and  without  any  further  act,  it  changes  hands  by  that 
agreement  although  no  delivery  is  made.  It  is  plain  that 
the  contract  of  the  parties  intended  to  pass  the  title  in  this 
case,  and  one  of  the  strongest  proofs  of  that  intention  was 
the  fact  that  the  vendee  executed  and  the  vendor  accepted 
a  deed  of  trust  which  assumed  that  the  title  had  first  passed 
to  the  vendee  by  the  contract  of  sale. 

After  the  execution  of  this  deed  of  trust  the  property  was 
placed  in  the  Owen  House,  which  was  carried  on  by  Mrs. 
Spaids,  and  it  is  claimed  that  the  landlord  had  a  lien  on  ,it  for 
arrears  of  rent,  and  that  his  right  of  possession  under  his 
attachment  was  paramount  to  that  of  the  trustee  under  his 
deed  of  trust.  The  statute  relating  to  landlords  and  ten- 
ant (Sec.  677-679  R.  S.  D.  C),  gives  to  the  landlord  a  lien 
upon  the  goods  of  the  tenant ,  and  not  upon  the  goods  of  other 
persons  which  are  upon  the  demised  premises.  It  is  true 
that  the  tenant  in  this  case  had  an  interest  in  the  property 
in  question,  but  the  legal  title  and  the  right  of  possession 
upon  default  of  payment  were  in  the  trustee.  It  was  only 
subject  to  this  right  of  the  trustee  that  the  landlord's  lien 
could  attach.  He  fastens  his  lien  upon  the  property  just 
as  he  finds  it ;  in  other  words  subject  to  the  trustee's  para- 
mount right  of  property  and  possession.  The  instruction  to 
the  jury  stated  a  contrary  doctrine. 

Judgment  is  therefore  reversed  and  the  cause  is  remanded 
for  a  new  trial. 
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Jamks  S.  Edwards,  Assignee  in  Bankruptcy  of  Thos.  B. 
Entwisle,  and  of  Entwisle  &  Barron,  Copartners. 

vs. 
Thomas    B.   Entwisle,    Mary    M.   Entwisle,    his    Wife, 

AND  others. 

Equity.    No.  6452. 

5  Decided  October  28 ,  188S. 

i  The  Chixf  Justice  and  Justices  Cox  and  James  sitting. 

1.  Evidence  of  intent  to  defraud  exlstin|2^  creditors  by  a  voluntary  con- 
veyance of  property  by  one  largely  indebted  \q  prima  facie  evidence  of 
fraud  afi:aiu8t  subsequent  creditors,  but  not  conclusive  ;  it  may  be  re- 
butted by  showing  tliat  the  existing  debts  were  secured  by  mortgage, 
or  were  provided  for  in  the  settlement  itself,  or  that  they  have  since 
been  fully  paid  off.  But  when  ttiose  debts  are  paid  off  by  creating 
new  debts,  as  by  borrowing  money,  or  by  purchasing  goods  on  credit 
and  out  of  the  proceeds,  which  ouglit  to  be  applied  to  pay  the  purchase 
price,  discharging  the  antecedent  debt,  or  in  any  way  which  only 
relieves  an  indebtedness  in  one  direction  by  increasing  it  in  another, 
the  case  is  to  be  treated  as  if  the  prior  indebtedness  had  continued 
throughout. 

2.  Where  a  voluntary  conveyance  is  void  as  against  creditors,  those  acqui- 
sitions of  the  donee,  which  are  the  mere  fruit  and  outgrowth  of  the 
property  conveyed,  share  the  same  fate. 

3.  The  burden  of  proof  is  upon  the  wife,  when  she  claims  that  expendi- 
tures made  in  the  purchase  and  improvement  of  property  are  from 
ber  separate  estate. 

4.  In  the  District  of  Columbia  the  labor  of  the  wife  and  the  earnings 
resulting  therefrom  are  the  legal  property  of  the  husband. 

6.  Where,  in  the  case  of  a  voluntary  conveyance,  it  is  shown  that  the 
donor  had  continued  all  the  time  to  pay  the  taxes  and  repairs  and 
interest  on  encumbrances,  and  had  raised  money  on  the  property,  for 
his  own  use,  by  deed  of  trust,  and  had  also  applied  the  largest  part  of 
the  proceeds  of  a  sale  of  a  part  of  it  to  his  own  use,  these,  or  such 
facts,  will  be  conclusive  evidence  to  a  court  of  equity  that  the  con- 
veyance was  a  mere  cloak  to  protect  the  property  from  creditors ;  and 
where  the  donee  is  the  wife  the  force  of  the  evidence  is  a  question 
of  degree  only ;  her  allowance  of  such  a  control  and  beneficial  use  by 
ber  husband  of  property  previously  settled  upon  her  by  him,  is  at  the 
risk  of  having  it  declared  responsible  for  his  debts. 

6.  It  is  sufQcient  in  a  bill  brought  to  have  a  conveyance  set  aside  on  the 
ground  that  it  was  made  with  intent  to  defraud  creditors  that  the  com- 
plainant state  a  prima  facie  case,  to  be  afterwards  established  by  proof; 
mere  matters  of  evidence  on  the  general  question  of  fraudulent  intent 
need  not  be  made  the  subject  of  special  averment. 

7.  Where  a  partner  uses  the  funds  of  the  partnership  to  purchase  prop- 
erty and  settle  it  upon  his  wife,  creditors  of  the  partnership  may 
pursue  the  property  in  equity. — Concurring  opimon. 

STATEMENT   OF  THE   CASE. 

On  May  6,   1878,  Thomas  B.  Entwisle  and  George  0. 
Barron,  copartners,  doing  business  under  the  firm  name  of 
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Eiitwisle  &  BaiTon,  were,  as  a  firm  and  individually,  on 
their  own  petition,  adjudicated  bankrupts.  The  assets,  as 
returned  in  the  bankruptcy  schedule,  were  merely  nominal. 

At  the  date  of  the  adjudication,  certain  real  estate  in  this 
city,  of  the  assessed  value  of  $16,967,  stood  in  the  name  of, 
and  was  held  in  trust  for,  Mary  M.  Entwisle,  the  wife  of  the 
senior  member  of  the  firm.  This  property  was  conveyed  to 
Mrs.  Entwisle,  and  for  her  use,  between  January,  1864,  and 
May,  1873.  In  March,  1866,  another  building^  lot  was  con- 
veyed to  the  use  of  this  lady,  which,  with  the  improvements 
thereon,  was  sold  in  April,  1874,  for  $11,500. 

The  plaintifl:',  who  is  the  assignee  in  bankruptcy,  filed  this 
bill  to  have  these  conveyances  set  aside  as  fraudulent  and 
void,  and  the  same  decreed  the  property  of  the  husband 
and  assets  in  the  hands  of  the  assignee. 

All  the  allegations  of  fraud  were  fully  denied  in  the 
answers,  and  the  defence  set  up  was  that  these  various  pieces 
of  property  were  purchased  by  Mary  M.  Entwisle  out  of 
the  profits  derived  from  one  piece,  that  known  as  lot  37, 
in  square  No.  127,  and  by  loans  efltected  on  said  piece  of 
real  estate,  which  property  was  settled  upon  her  by  her 
husband  on  January  19, 1864. 

The  testimony  was  very  voluminous,  but  the  facts  as 
found  by  the  court  appear  in  the  opinion. 

Edwards  &  Barnard  for  complainant : 

1.  Conceding  that  the  money  claimed  to  have  been  used 
in  the  purchase  of  any  of  the  property  in  controversy  was 
derived  through  the  wife's  earnings  in  taking  boarders  and 
renting  rooms  while  residing  and  cohabiting  with  her  hus- 
band, such  earnings  belong  to  the  husband  at  common  law 
and  are  not  made  her  property  by  any  statutory  enactment 
of  force  in  this  District.  Seitz  vs.  Mitchell,  94  U.  S.,  580  ; 
R.  8.  D.  G.,  sec.  789. 

Gifts  of  this  character  by  a  husband  to  his  wife,  as  against 
creditors,  are  subject  to  the  same  rules  which  apply  to  other 
voluntary  conveyances.    Schouler's  Dom.  Rel.,  248. 

2.  Subsequent  creditors  may  impeach  a  voluntary  convey- 
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ance  by  showing  antecedent  debts  sufficient  in  amount  to 
aflbrd  a  reasonable  evidence  of  a  fraudulent  intent.  The  in. 
tent  to  defraud  antecedent  creditors  is  prima  facie  evidence 
of  an  intent  to  defraud  subsequent  creditors.  Bump  Fraud. 
Con  v.,  826)  and  cases  cited. 

"  If  an  individual,  being  in  debt,  shall  make  a  voluntary 
conveyance  of  his  entire  properoy,  it  would  be  a  clear  case 
of  fraud."  Parish  vs.  Murphree,  18  Howard  ;  Pratt  vs.  Cur- 
tis, 6  Bank.  Reg..  189  ;  Kehr  vs.  Smith,  20  Wal.,  31. 

The  true  principle  is  that  a  fraudulent  intent  against  one 
or  more  creditors  is  fraudulent  against  all,  and  the  statute 
justifies  no  other  distinction  between  prior  and  subsequent 
creditors  than  that  which  arises  from  the  necessity  of  show- 
ing a  fraudulent  intent  against  some  creditor,  which  can- 
not be  done  in  behalf  of  creditors  whose  demands  were  not 
in  existence  at  the  time  of  the  conveyance,  but  by  proving 
either  a  prior  indebtedness  or  a  prospective  fraud  against 
them  only.  It  is  accordingly  settled  that  if  the  donor  is 
insolvent  at  the  time  of  the  transfer,  the  conveyance  is 
void  as  against  subsequent  creditors.  Bump  Fraud.  Conv., 
326,  827  ;  Walker  vs.  Burrows,  1  Atk..  94  ;  King  vs.  Wil- 
cox,  11  Paige,  589  ;  1  Story  Eq.,  sec.  861. 

Entwisle  incurred  other  obligations,  and  used  the  means 
of  his  subsequent  creditors  to  pay  oft'  those  existing  at  the 
time  of  the  first  settlement. 

The  inference  of  fraud  w^hich  arises  from  the  existence  of 
debts  at  the  time  of  the  conveyance  is  not  repelled  by  proof 
that  such  debts  have  been  paid,  if  it  appears  that  such  pay- 
ment be  made  by  incurring  other  liabilities  ;  and^  as  in  this 
case,  there  be  a  continuous  indebtedness  terminating  in  bank- 
ruptcy. 

Payment  alone  of  the  prior  debts  will  not  render  the  trans- 
action valid,  if  by  so  doing  others  to  an  equal  amount  are 
contracted.  In  such  instances  the  subsequent  creditors  are 
subrogated  to  the  rights  of  the  creditor  whose  debts  their 
means  have  been  used  to  pay. 

Bump  Fraud.  Conv.,  827-428  ;  Paulk  vs.  Oook^  89  Conn., 
566 ;  Antrim^  assignee^  r^.  Eelly  et  al.,  4  Bank.  Beg.^  189^ 
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587 ;  Savage  vs.  Murphy,  34  N.  Y.,  508  ;  Whittington  i?5l 
Jennings,  6  Simonds,  493. 

Entwisle  admits  the  firm  to  have  been  in  embarrassed  cir- 
cumstances  since  about  the  year  1869.  During  this  period 
he  appropriated  $6,088.60  of  the  firm's  moneys  to  pay  debtft 
due  by  him  when  the  first  settlement  on  his  wife  was  made. 

8.  The  purchase  money  for  and  expenditures  on  account  of 
the  property  in  controversy  having,  to  a  considerable  extent ^ 
been  made  with  partnership  funds,  a  trust  results  to  the  part- 
nership.    Perry  on  Trusts,  189. 

Trust  funds  diverted  from  the  trust  may  be  pursued  so 
long  as  they  can  be  identified,  or  even  aa  long  as  they  form 
part  of  a  fund  which  can  be  identified.  Oliver  vs,  Piatt,  8 
How.,  383 ;  Van  Allen  vs.  American  Bank,  52  K  T.,  1 ; 
Kelly  vs.  Greenleaf,  8  Story  C.  C.  R.,  98. 

The  property  sought  to  be  recovered  is,  in  contemplation 
of  law,  assets  of  the  firm ;  or  if  not  wholly  so  then  to  the 
extent  of  firm  moneys  spent  upon  or  applied  on  account  of 
it,  and  the  complainant,  as  the  representative  of  the  firm,  is 
entitled  to  recover  the  property  without  regard  to  the  ques- 
tion whether  or  not  the  conveyances  were  made  in  fraud  of 
Entwisle's  creditors. 

A  firm  is  in  law  distinct  from  the  members  who  comprise 
it,  and  a  transfer  of  the  fii'm  property  to  pay  the  separate 
debts  of  one  of  the  partners,  is  a  voluntary  conveyance. 
Bump  Fraad.  Conv.,  255,  and  cases  cited. 

An  appropriation  of  firm  property  to  pay  the  individual 
debt  of  one  of  the  partners  is  in  effect  a  gift  from  the  firm  to 
the  partner,  and  the  attempt  to  assign  partnership  property 
to  pay  the  private  debts  of  one  of  the  partners  before  the 
firm  debts  are  paid  when  the  firm  is  insolvent,  aflPbrds  a 
conclusive  presumption  of  an  actual  fraudulent  design  on  the 
part  of  debtors.    lb.,  890. 

A  partner  cannot  appropriate  firm  property  to  the  private 
use  of  himself  and  his  wife  without  the  intelligent  consent 
of  his  co-partner,  nor  even  with  such  assent  if  the  assent  ia 
given  in  fraud  of  creditors.    Kelly  vs.  Greenleaf,  8  Story  C. 
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0.  R,  93  ;  Cox  vs.  McBurney,  2  Sandf.,  561 ;  Burton  vs. 
Tisdale,  4  Barb.,  471. 

5.  Every  payment  by  Entwisle,  either  with  his  own  or  the 
firm's  money,  to  his  wife,  or  on  account  of  the  property  set- 
tled on  her,  was  a  new  and  separate  conveyance  to  her  and 
for  her  benefit.  Any  expenditures  upon  it  gave  greater  value 
to  her  estate.  This  was  known  to  Entwisle,  and  if  any  part 
of  his  proceedings  fall  within  the  censure  of  the  law,  we  are 
justified  in  considering  that  as  reflecting  upon  what  preceded 
it ;  if  he  was  not  honest  in  turning  the  property  of  his  cred- 
itors into  the  lap  of  his  wife  during  the  admitted  financial 
embarrassment  of  the  firm,  we  shall  be  justified  in  character- 
izing in  like  manner  what  took  place  during  the  four  or  five 
years  which  preceded  this  confessed  embarrassment.  Per 
Justice  Hunt  in  Sedgwick,  assignee  of  Place,  vs.  Phipps  ei  al.^ 
TJ.  S.  C.  C.  Southern  District  of  N.  Y.,  decided  May  18, 1874. 
See  also  same  case  in  95  TJ.  S.,  8. 

During  and  since  1874,  the  gifts  to  Mrs.  Entwisle,  and 
conversion  of  firm's  moneys  for  her  benefit  and  of  the  prop- 
erty now  sought  to  be  recovered,  amount  to  $4,649.05. 

6.  Purchasers  of  real  or  personal  property  made  during 
coverture,  by  the  wife  of  an  insolvent  debtor,  are  justly  re- 
garded with  suspicion.  She  cannot  prevail  in  contests  be- 
tween his  creditors  and  her,  involving  their  right  to  subject 
property  so  acquired  to  the  payment  of  his  debts,  unless  the 
presumption  that  it  was  not  paid  for  out  of  her  separate  es- 
tate be  overcome  by  aflBirmative  proof.  Seitz  vs.  Mitchell, 
94  U.  S.,  580 ;  Muirhead,  assignee,  vs.  Aldridge,  14  Bank. 
Reg.,  249. 

7.  The  bankrupt  act  vests  in  the  assignee  all  property  con- 
veyed in  fraud  of  creditors.  It  clothes  him  with  the  entire 
title,  notwithstanding  such  conveyance  or  encumbrance,  and 
makes  it  his  duty  to  invoke  the  proper  jurisdiction  to  annul 
the  fraudulent  proceedings.  In  re  Wynne,  4  Bank.  Reg., 
23  ;  Bump  Bank.,  p.  526,  and  cases  cited  ;  In  re  Elam  Rust, 
1  N.  Y.  Legal  Obs.,  826  ;  cited  in  Bump  on  Bankruptcy,  p. 
496. 

The  proceedings  in  bankruptcy  arrest  the  ordinary  pro- 
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ceedingB  of  creditors  to  obtain  judgments,  and  thereby  to 
secure  an  appropriation  of  the  debtors'  propeiiiy  to  their  use, 
and  the  assignee  represents  them.  He  is  trustee  for  them, 
and  whatever  right  they  might  assert  as  creditors  if  they 
had  obtained  judgments  he  may  assert  for  their  benefit, 
whether  it  be  to  set  aside  conveyances  which  are  fraudulent 
and  void  as  against  creditors  or  which  are  otherwise  as  against 
them  invalid.  In  re  Simon  Leland  et  al.y  10  Blatch.,  508  ; 
Sump  Bank.,  497  ;  Barker  r^.  Smith  et  aly  12  Bank.  Beg., 
474 ;  Kane  vs.  Rice,  10  Bank.  Reg.,  469 ;  Bump  Bank.^ 
497  ;  Glenny  vs.  Langdon,  98  U.  S,,  20. 

An  assignee  may  maintain  an  action  to  set  aside  fraudulent 
conveyances  made  by  the  debtor  before  he  was  adjudged  a 
bankrupt,  and  even  before  the  bankrupt  act  was  passed. 
Bradshaw  vs,  Klein,  1  Bank.  Reg.,  542;  Bump  Bank.,  527. 

W.  D.  Davidgb  and  H.  W.  Garnbtt  for  defendants : 

This  bill  is  filed  under  the  act  of  13  Eliz.,  ch.  5,  for  setting 
aside  fraudulent  conveyances.  In  the  construction  of  this 
statute  the  distinction  between  antecedent  and  subsequent 
creditors  has  been  very  strongly  and  plainly  laid  down. 
Against  an  antecedent  creditor  a  voluntary  conveyance  is 
void,  but  not  against  a  subsequent  creditor. 

The  reason  is  given  in  Williams  vs.  Banks,  11  Md.,  249. 

'*  The  registration  laws  of  Maryland  were  designed  to  give, 
and  do  give  notice,  which  is  binding  upon  all  the  world, 
and  a  person  who,  at  the  time  of  becoming  a  creditor,  is 
aware  of  the  existence  of  a  deed,  cannot  in  any  just  sense  be 
considered  as  disturbed,  hindered,  delayed  or  defrauded  by  it." 
Also  Aiken  vs.  Bruen,  21  Ind.,  187;  also  Chaffin  vs.  Heirs  of 
Kimball,  28  HU.,  84.  ' 

These  creditors  must  show  that  they  were  in  some  manner 
disturbed,  hindered,  delayed  or  defrauded  by  this  deed  of 
1864.  It  is  not  enough  to  show  that  the  grantor  was  in 
debt  at  that  time  ;  those  debts  having  all  been  settled.  There 
is  not  before  the  court  in  this  case  one  who  can  or  does 
claim  that  his  debt  had  a  commencement  for  at  least  five 
years  after  this  settlement  was  made ;  nor  can  they  show 
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any  connection  between  their  debts  and  those  which  existed 
in  1884 ;  they  fail  to  show  affirmatively  that  it  was  made  to 
*^  disturb,  hinder,  delay  or  defraud  them/'  and  the  lapse  of 
time  is  too  great  for  a  presumption  that  in  1864  the  grantor 
intended  to  defraud  creditors  whom  he  did  not  commence 
to  owe  for  years,  and  when  he  failed  in  business  fourteen 
years  after  the  settlement.  These  creditors  must  show  that 
the  fraud  was  intended  upon  them  individually.  The  rule  is 
laiii  down  in  Kane,  Sherift",  vs.  Roberts  e(  uL,  Executors^,  40 
Md.,  p.  590:  ^^  A  deed  fraudulent  and  void  as  against  the 
grantor's  antecedent  creditors  is  valid  if  recorded,  as  against 
subsequent  creditors  where  there  is  nothing  in  the  deed 
itself,  and  no  evidence  to  show  any  intent  or  design  to 
defraud  such  creditore."  The  Supreme  Court  of  the  United 
States,  in  Hinde's  Lessee  vs.  Lougworth,  11  Wheat.,  211, 
states  the  law  in  the  same  way:  a  voluntary  deed  is  void 
only  as  to  antecedent  and  not  subsequent  creditors,  unless 
made  with  u  fraudulent  intent. 

And  the  same  court  in  Smith  ei  uL  vs.  Vodges,  Assignee, 
2  Otto,  183,  shows  that  this  fraudulent  intent  must  be  had 
with  regard  to  those  particular  creditors  of  the  grantor,  who 
attack  the  deed,  and  whose  rights  he  expected  to  shortly 
accrue  when  he  made  the  deed.     The  language  is  : 

'^  In  order  to  defeat  a  settlement  by  a  husband  upon  his 
wife,  it  must  be  intended  to  defraud  existing  creditors,  or 
creditors  whose  rights  are  expected  shortly  to  supervene,  or 
those  whose  rights  may  and  do  supervene." 

Mr.  Bump,  in  his  work  on  Fraudulent  Conveyances, 
states  it:  "  The  conveyance  must  be  made  with  an  intent  to 
put  the  property  out  of  the  reach  of  debts,  which  the 
grantor  at  the  time  of  the  conveyance  intends  to  contract, 
and  which  he  does  not  intend  to  pay,  or  has  reasonable 
grounds  to  believe  that  he  may  not  be  able  to  pay."  (P.  328.) 

The  same  law  is  laid  down  in  Webb's  Adm'r  vs.  Koff  ei 
al.y  9  Ohio  St.,  430. 

"  That  a  conveyance  made  without  consideration,  by  one 
indebted  at  the  time,  eannot  be  avoided  by  subsequent  cred- 
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itore  without  showing  actual  fraud  or  a  secret  trust  for  the 
benefit  of  the  grantor."    See  484,  435  and  486. 

In  Snyder  vs.  Christ,  89  Penn.  St.,  p.  499,  the  court  held 
that  though  a  fraudulent  motive  for  the  conveyance  could 
fairly  be  inferred  from  the  gmntor  having  entered  into  a 
new  and  hazardous  business,  or  from  his  having  contracted 
largo  debts  immediately  thereafter,  yet  a  mere  expectation 
of  future  indebtedness,  or  intent  to  contract  debts,  not 
coupled  with  a  purpose  to  convey  the  property  to  keep  it 
from  the  reach  of  creditors,  is  not  within  the  letter  or  spirit 
of  13  Elizabeth. 

To  render  a  voluntary  conveyance  void  as  to  subsequent 
creditors,  it  must  appear  that  it  was  made  in  contemplation 
of  future  indebtedness.  Waterson  v$,  Wilson,  1  Grant's 
Cases,  (Pa.)  74. 

Whether  the  deed  is  void  as  to  subsequent  creditors 
depends  on  the  intent  with  which  it  was  made.  Mixell  vs- 
Luttz,  34  III,  382  ;  see  Pike  ei  al  vs.  Miles,  23  Wis.,  164. 

A  voluntary  conveyance  by  the  husband  to  a  third  party, 
and  a  like  conveyance  of  the  same  by  the  grantee  to  the 
wife,  are  not  void  as  to  subsequent  creditors  of  the  husband 
without  other  indicia  of  fraud.  Lloyd  vs.  Bunce,  41  lowa^^ 
660. 

A  creditor  of  the  husband  cannot  impeach  a  conveyance 
of  real  estate  to  the  wife  on  the  ground  that  it  was  so  con- 
veyed for  the  purpose  of  defrauding  the  creditors  of  the 
husband  when  the  conveyance  was  made  before  the  debt 
due  to  such  creditor  was  contracted.  Aliter,  when  the 
conveyance  was  made  with  a  view  to  defraud  the  creditor  in 
a  transaction  contemplated  at  the  time  of  the  conveyance. 
Whitescarver  ei  uz.  vs.  Bonney,  9  Iowa,  480. 

Evidence  that  a  grantor,  after  making  a  conveyance  of 
land,  paid  the  debts  which  he  owed  at  the  time  thereof,  is 
competent  to  be  considered  in  determining  whether  or  not 
it  was  made  in  fraud  of  his  existing  creditors,  and  is  prop- 
erly submitted  to  the  jury.  It  is  not,  however,  conclusive. 
Winchester  vs.  Charter,  97  Mass.,  140. 

Whether  such  a  conveyance  is  fraudulent  or  not  is  a 
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question  of  fact  to  be  determined  under  all  the  circum- 
stances under  which  it  was  made.  Same  vs.  Same,  102 
Mass.,  272. 

A  voluntary  conveyance  or  settlement  will  be  presumed 
fraudulent  as  against  existing  creditors.  But  as  to  subse- 
quent creditors  there  is  no  such  presumption,  and  fraud  in 
fact  must  be  established.    Nicholas  vs.  Ward,  1  Head,  p.  824. 

Fraud  is  always  a  question  of  fact  with  reference  to  the 
intention  of  the  grantor  ;  every  case  depends  upon  its  cir- 
cumstances. Lloyd  et  al.  vs.  Fulton,  1  Otto,  485  ;  Dygert 
vs.  Remerschneider  et  al.,  32  N.  T.,  636. 

Fraud  is  never  to  be  presumed,  but  must  be  established  by 
proof.     Conrad  vs.  Nicholl,  4  Pet.,  296. 

Where  the  material  allegations  of  the  bill  are  distinctly 
denied  by  the  answer,  no  relief  can  be  granted  upon  circum- 
stantial and  argumentative  testimony,  even  though  the 
court  may  feel  that  there  is  ground  for  suspicion.  Parker  vs. 
Phetterplace,  1  Wall.,  684. 

In  this  case  the  title  never  was  in  Thomas  R.  Entwisle  ; 
the  language  also  of  Chief -Justice  Marshall,  in  Sexton  vs. 
Wheaton,  8  Wheat.,  251-2  applies  :  "  In  this  District  every 
deed  must  be  recorded  in  a  place  prescribed  by  law  ;  all 
titles  to  land  are  placed  upon  the  record,  the  person  who 
trusts  another  on  the  faith  of  his  real  property  knows  where 
he  may  apply  to  ascertain  the  nature  of  the  title  held  by 
the  person  to  whom  he  is  about  to  give  credit.  In  this  case 
the  title  never  was  in  Joseph  Wheaton.  His  creditors, 
therefore,  never  had  any  right  to  trust  him  on  the  faith  of 
this  house  and  lot." 

In  the  case  of  OflFutt  et  al.  vs.  King  et  al.,  1  Mac  A.,  818, 
this  court  says : 

"The  record  constructively  was  an  open  and  notorious 
notice  to  those  who  dealt  with  the  grantor  that  they  were 
not  to  tnist  him  on  the  faith  of  his  property,  and  more  than 
a  year  elapsed  before  the  first  transaction  with  either  of 
them,  nor  is  there  a  particle  of  evidence  that  Shelton  con- 
templated dealing  with  either  of  them  when  he  made  the 
conveyance." 
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In  the  case  at  bar  more  than  five  years  elapsed  before  the 
first  of  the  present  debts  was  made,  and  there  is  no  evi- 
dence whatever  that  Entwisle  contemplated  dealing  with 
any  of  these  creditors  when  the  settlement  was  made. 

The  record  contained  evidence  tending  to  show  that 
Thomas  B.  Entwisle  acted  toward  this  property  as  if  he 
controlled  it;  there  is  no  evidence  whatever  to  show  that 
such  acts  were  done  in  the  presence  of  or  shown  to  Mrs. 
Entwisle  ;  and  even  if  she  had  known  them  she  would  not 
be  estopped  in  any  manner  by  them.  Bank  of  U.  S.  vs.  Lee, 
13  Pet.,  107;  Sexton  vs.  Wheaton,8  Wheat.,  229. 

And  any  argument  which  might  be  drawn  from  this 
evidence  is  weakened,  if  not  destroyed,  when  the  relation 
between  the  parties  is  considered.  Mrs.  Entwisle  was  at 
perfect  liberty  to  employ  her  husband  as  her  agent  in  the 
management  of  her  property,  and  the  evidence  discloses  the 
fact  that  he  was  more  than  repaid  by  her  from  her  separate 
means  for  any  small  advance  he  may  have  made- 
Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  is  to  have  certain  conveyances  of 
real  estate,  heretofore  made  to,  or  in  trust  for,  Mrs.  Entwisle, 
declared  fraudulent  and  void  as  against  the  creditors  of 
Entwisle  &  Barron,  and  to  subject  the  property  conveyed 
to  the  payment  of  their  debts. 

The  conveyances  referred  to  in  the  bill  are  as  follows,  viz.: 

On  January  9th,  1864,  lot  8  in  subdivision  of  part  of  square 
127,  in  Washington,  was  purchased  of  Samuel  V.  Niles  for 
$2,638.85,  and  conveyed  by  him  to  John  Larcombe,  in  trust 
for  the  exclusive  use  of  Mrs.  Entwisle. 

On  March  12,  1866,  lot  2  in  the  same  subdivision  was 
bought  from  Wm.  W.  Corcoran  for  $2,650,  and  conveyed 
by  him  to  Larcombe  and  Thomas  Berry  on  the  same  trusts. 

On  April  19th,  1872,  part  of  lot  7  in  square  75  was  bought 
from  George  P.  Hamlin  for  $2,600,  and  conveyed  by  him 
directly  to  Mrs.  Entwisle. 

On  May  3, 1873,  lot  11  in  square  28  was  bought  from 
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Wm.  J.  Wilson  for  (1^828.40^  and  by  him  conveyed  directly 
to  Mrs.  Entwisle. 

The  first  lot  was  improved  by  Entwisle,  by  the  erection 
of  a  brick  dwelling. 

The  second  lot  was  improved  in  the  same  manner,  and 
afterwards  sold  to  Philip  Phillips,  and  is  not  embraced  in 
this  suit. 

The  third  lot  was  already  improved  when  purchased. 

The  fourth  lot  was  subdivided,  after  the  purchase,  and 
improved  by  the  erection  of  two  or  more  frame  houses. 

In  1878,  Entwisle  &  Barron  were  adjudicated  bankrupts, 
being  then  indebted  to  the  amount  of  $50,000,  and  exhibit- 
ing no  assets. 

At  that  time  the  title  to  the  first,  third  and  fourth  of  the 
above  lots  remained  as  shown  in  the  conveyance  above 
recited,  and  the  property  was  of  the  assessed  value  of  about 
117,000. 

It  is  claimed  on  the  part  of  the  complainant  that  these 
several  lots  were  purchased  and  the  improvements  erected 
on  them,  by  Entwisle,  partly  with  his  own  means,  but  prin- 
cipally with  the  means  of  Entwisle  &  Barron ;  that  he, 
from  time  to  time,  paid  large  sums  of  money  from  the  firm 
resources,  on  account  of  the  same  property,  for  taxes  and 
repairs  and  interest  on  incumbrances,  which  sums  were  so 
many  additional  settlements  on  his  wife  ;  that  these  settle- 
ments were  without  consideration  and  voluntary  ;  that  during 
the  period  of  these  outlays  he  and  Barron  had  no  property 
other  than  the  current  receipts  of  their  business,  and  were 
largely  indebted  and  embarrassed ;  that  the  property  before 
described  was  conveyed  by  Entwisle's  procurement,  to  his 
wife,  to  protect  it  from  his  creditors,  and  all  the  settlements 
were  in  fraud  of  those  creditors,  and  the  property  ought, 
therefore,  to  be  held  as  assets  for  payment  of  their  debts. 

For  the  defence  it  is  claimed  that,  although  the  firet  set- 
tlement of  1864  might  have  been  assailed  by  then  existing 
creditors,  these  have  long  since  been  paid,  and  there  are  no 
debts  now  in  existence  antedating  1869,  and  for  the  purposes 
of  this  case,  and  as  to  the  creditors  represented   by  the 
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assignee,  that  settlement  mnst  therefore  be  deemed  valid  ; 
that  the  other  purchases  were  made  and  the  improvements 
erected  on  the  property  so  purchased,  partly  with  money 
borrowed  by  Mrs.  Entwisle  from  J.  S.  Bartruft',  which  is  still 
unpaid,  and  partly  with  the  income  derived  by  her  from  the 
first  property  bought  from  Niles,  and  are  therefore  entitled 
to  the  same  protection  from  creditors ;  that  the  payments 
made  by  Entwisle,  from  time  to  time,  for  taxes,  repairs  and 
interest,  and  which  may  be  claimed  to  have  gone  into  the 
property,  were  fully  reimbursed  by  the  return  to  him,  for  the 
business  of  the  firm,  of  $8,000  from  the  proceeds  of  the  sale 
to  Phillips. 

Thomas  B.  Entwisle  first  failed  in  business  in  1856. 
Shortly  after  this  he  entered  into  partnership  with  Barron. 

In  1864,  and  at  the  date  of  the  first  conveyance  to  his 
wife,  a  large  amount  of  his  debts  remained  unpaid.  Perhaps 
more  than  half  the  amount  had  been  overdue  for  more  than 
three  years,  but  it  does  not  appear  how  far  the  defence  of 
limitations  could  have  been  successfully  made  to  them.  But 
there  remained,  confessedly,  some  $5,000  or  more  of  these 
debts  which  might  have  been  sued  on.  It  is  admitted  that 
the  Niles  lot  was  purchased  and  the  improvements  on  it 
erected,  in  part,  with  the  proceeds  of  a  farm  sold  by  Entwisle, 
from  which  he  realized  some  $5,000.  The  additional  cost 
of  the  improvements  came  from  the  funds  of  Entwisle  & 
Barron.  This  farm  was  all  the  property  that  Entwisle  then 
owned,  and  Barron  had  none.  It  was  then  a  voluntary  set- 
tlement by  Entwisle,  on  his  wife,  of  all  his  property,  when 
he  was  indebted  in  an  amount  fully  equal  to  the  value  of  the 
property  so  settled,  if  not  twice  as  large.  His  business 
prospects  are  said  to  have  been  good  at  that  time,  and  he 
may  have  had  abundant  reason  to  expect  to  pay  all  these 
debts  from  the  profits  of  his  business  ;  but  nothing  is  better 
settled  than  that  a  debtor  is  not  allowed  to  give  away  all  his 
property  to  his  family  and  leave  his  creditors  nothing  to 
rely  on  but  his  expectations.  It  seems  to  be  conceded  by  the 
defence,  or  not  seriously  contested,  that  this  settlement  could 
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not  have  prevailed  against  the  creditors  of  that  date,  had 
they  chosen  to  attack  it. 

The  rule  formerly  held  on  this  subject  by  Chancellor  Kent 
And  others  was  very  strict.  It  was,  that  a  voluntary  con- 
veyance by  a  debtor  was  absolutely  void  as  against  existing 
•creditors,  no  matter  how  small  the  proportion  of  the  property 
-conveyed  to  the  rest  of  his  property.  The  fraud  was  deemed 
A  conclusion  of  law,  without  reference  to  the  actual  intent 
of  the  debtor,  and  that,  although  he  may  have  had  abundant 
property  to  pay  his  debts  with.  It  was  seen,  however,  that 
to  enforce  so  harsh  a  view  in  favor  of  subsequent  creditors 
also,  would  be  unreasonable.  And  hence,  as  to  them,  it  was 
required  to  prove  actual  fraud ;  and  a  distinction  was  some- 
what vaguely  drawn  between  fratid  in  law  as  in  the  case 
supposed,  which  might  be  compatible  with  innocent  inten- 
tions, B,ud  fraud  in  fad  which  involved  the  actual  intent  to 
-defraud.  Fraud  in  law  existed  wherever  a  debtor  conveyed 
Any  part  of  his  property  voluntarily,  i.  e.,  without  consider- 
ation. But  as  to  fraud  in  fact,  which  it  was  necessary  to 
establish,  to  entitle  subsequent  creditors  to  relief,  it  was 
held  that  this  might  be  made  out  either  by  showing  that 
the  voluntary  settlement  had  express  reference  to  the  con- 
tracting of  the  subsequent  debts,  or  by  showing  such  an  in- 
•debtedness  at  the  time  of  the  settlement  as  to  raise  a  pre- 
sumption of  fraudulent  intent.  The  Supreme  Court  of  the 
United  States  and  other  courts  in  the  States  reject  Chancellor 
Kent's  doctrine,  and  hold  that  the  mere  fact  of  indebtedness 
.at  the  time  of  a  voluntary  settlement  does  not  invalidate  it, 
but  that  the  indebtedness  must  appear  to  be  so  large  as  to 
make  the  withdrawal  of  the  settled  property  from  the  debtor's 
resources,  an  embarrassment  to  the  creditors.  The  latter 
views  of  the  courts  do  not  keep  up  the  distinction  between 
fraud  in  law  and  fraud  in  fact,  but  they  hold  the  voluntary 
•conveyance  by  a  debtor,  when  it  interferes  with  the  security 
of  existing  creditors,  as  presumptively  fraudulent,  in  facty 
and  in  such  case,  subsequent  creditors  are  allowed  to  im- 
peach it.  It  is  not  a  conclusive  presumption  of  law,  but  it 
is  sufficient  to  make  out  a  case  for  either  existing  or  sub* 
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sequent  creditors,  to  show  that  the  debtor  was  so  embarassed 
at  the  time  of  his  voluntary  settlement  that  it  could  not  be 
made  without  prejudice  to  his  creditors  of  that  date. 

These  views  will  be  found  sustained  in  the  following  cases^ 
among  others :  Redfield  vs.  Buck,  85  Com.,  828 ;  Horn  vs. 
Volcano  Co.,  18  Cal.,  62  ;  Thompson  vs.  Dougherty,  14  S.  & 
E.,448;  Churchill  vs.  Wells,  7  Coldwell,  364;  Hutchinson 
vs.  Kelly,  1  Robinson,  128  ;  Iley  vs.  Niswanger,  1  McCord,. 
299 ;  Madden  vs.  Day,  1  Bailey,  887  ;  Beach  vs.  White,, 
Walker  Ch.,  496  ;  Hurdt  vs.  Courtenay,  4  Mete,  140  ;  Lowry 
vs.  Lowry,  2  Bush.,  70 ;  1  Amer.  Leading  Cases,  41  tt  seq. 
As  was  plainly  expressed  in  the  case  in  18  Cal.,  evidence  of 
intent  to  defraud  existing  creditors  is  prima  facie  evidence  of 
fraud  against  subsequent  creditors.  Once  shown  to  have  a 
fraudulent  design,  a  party  will  not  be  listened  to  in  the  effort 
to  qualify  his  own  wrong,  but  it  will  be  deemed  to  extend  to- 
all  who  may  be  affected  by  his  conduct. 

Under  the  rule  sanctioned  by  these  authorities,  we  have 
no  doubt  of  the  right  of  subsequent  creditors  to  assail  the 
conveyance  in  question  in  the  light  of  the  evidence  already 
adverted  to. 

But,  as  has  been  already  said,  the  presumption  of  fraud 
arising  from  a  voluntary  conveyance  by  one  largely  indebted,, 
is  not  conclusive.  It  may  be  rebutted  by  showing  that  the 
existing  debts  were  secured  by  mortgage,  or  were  provided 
for  in  the  settlement  itself,  or  that  they  have  since  been, 
fully  paid  off. 

The  defence  in  this  case  rely  on  the  fact  that  all  the  in- 
.  debtedness  existing  when  the  settlement  of  1864  was  made- 
has  since  been  paid  off*. 

The  fact  of  a  payment  of  prior  debts  is  only  valuable  aa 
evidence  on  the  question  of  intent  to  defraud,  and  there  are 
circumstances  under  which  it  has  no  value  in  that  direction. 
If,  for  example,  a  subsequent  debt  is  created  by  borrowing 
money  to  pay  a  prior  debt  with,  it  is  evident  that  the  debtor 
has  paid  nothing  ;  the  new  creditor  has  paid  the  old.  The 
evidence  against  the  debtor  in  favor  of  the  old  creditor  has 
been  removed  at  the  expense  of  the  new.     It  would  be  in- 
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equitable  to  allow  the  latter  to  be  prejadiced  by  such  a  pro- 
ceedinfi^,  and  hence  the  courts  say,  in  a  general  way,  that  the 
indebtedness,  in  such  case,  has  not  been  paid,  but  transferred, 
and  that  the  new  creditor  should  be  subrogated  to  the  old. 

It  would  not  seem  to  make  any  difterence,  in  such  case,  if 
the  first  subsequent  creditor  should,  himself,  be-  paid  by 
another  loan  from  a  third  creditor.  The  indebtedness  would 
only  be  transferred  one  step  further  on. 

Nor  would  it  seem  to  make  any  difterence  in  principle,  if 
the  debtor,  instead  of  borrowing  money  from  the  new  cred- 
itor and  directly  applying  it  to  the  payment  of  the  old  debt, 
should  purchase  goods  on  credit,  and  out  of  the  proceeds, 
which  ought  to  be  applied  to  pay  their  price,  discharge  his 
old  debt. 

That  very  case  is  covered  by  the  language  of  the  court  in 
Savage  vs.  Murphy,  34  K  T.,  508,  in  which  it  is  recited  that 
the  debtor  continued  in  business,  making  use  of  the  avails 
of  each  successive  purchase  to  pay  off  his  debts. 

In  short,  when  a  debtor,  by  paying  oft*  an  antecedent  debt, 
does  not  lessen  his  indebtedness,  but  continues  indebted  all 
the  time,  and  only  relieves  that  condition  in  one  direction 
by  increasing  it  in  another,  the  case  is  treated  as  if  the  prior 
indebtedness  had  continued  throughout.  See,  on  this  sub- 
ject. Madden  vs.  Day, supra;  Savage  vs.  Murphy,  supra;  and 
McElwee  vs.  Sulton,  2  Bailey  (S.  C),  128;  Pauik  vs.  Cooke, 
89  Conn.,  566. 

In  this  case  it  appears  that  Entwisle  and  Barron  were 
partners  in  the  business  of  building.  All  their  debts  repre- 
sented by  this  assignee  were  incurred  in  that  business,  and 
are  for  materials  purchased  and  labor  employed.  All  the 
money  they  received  was  in  payment  for  those  materials  and 
that  labor,  and  their  own  personal  labor.  That  money  was 
the  only  fund  to  which  their  creditors  could  look  for  pay- 
ment, for  the  partners  had  no  tangible  property.  But  it  was 
that  very  fund  out  of  which  Entwisle  paid  his  old  creditors. 
Every  dollar  so  paid  to  these  was  so  much  taken  from  the 
creditors  who  are  still  unpaid.  It  would  seem  strange  that 
payment  thus  made,  at  their  expense,  should  deprive  them 


Digitized  by  CjOOQIC 


68  Edwari>8  v.  Entwislb. 

of  their  equities  founded  on  the  indebtedness  so  discharged ; 
and  such,  we  think,  is  not  the  doctrine  of  the  courts.  We, 
therefore,  think  the  assignee  entitled  to  assail  the  settlement 
of  1864,  on  the  ground  of  the  indebtedness  of  Entwisle  at 
that  date. 

If  that  settlement  be  void,  it  would  follow  that  if  the  later 
acquisitions  were,  as  contended  for  the  defense,  the  mere 
fruit  and  outgrowth  of  that,  they  must  share  the  same  fate. 

Still  more  clearly  must  this  be  the  case  if  they  are  to  be 
treated  as  so  many  new  voluntary  donations,  as  the  two* 
latest  ones  post-dated  the  creation  of  some  of  the  present 
indebtedness. 

Whether  the  later  conveyances  were  additional  gifts  of 
Entwisle  to  his  wife,  and  whether  the  sums  of  money 
advanced  by  him  for  repairs,  taxes  and  interest  on  encum- 
brances, exceeding  $5,000  in  amount,  are  to  be  considered 
as  additional  gifts,  making  a  part  of  the  property  ;  or  these^ 
on  the  other  hand,  are  to  be  considered  reimbursed  to  the 
firm  by  the  sum  of  $8,000  received  from  the  proceeds  of  the 
sale  to  Phillips,  are  questions  of  fact  which  the  conclusions 
already  announced  render  it  unnecessary  to  examine  at 
length.  The  burden  of  proving  the  expenditures  to  have 
come  from  her  separate  estate  is  clearly  upon  the  wife, 
according  to  the  ruling  of  the  Supreme  Court  in  Seitz  vs. 
MitchelL  Against  her  claim  we  have  the  improbability  that 
the  first  investment  would  have  more  than  doubled  itself  in 
nine  or  ten  years,  over  and  above  all  expenses ;  the  fact  that 
a  part  of  the  means  employed  was  derived  from  the  sale  of 
furniture  owned  by  the  husband,  and  from  the  wife's  owu 
labor  in  keeping  a  boarding  house,  which  labor  was  the  legal 
property  of  the  husband;  and  the  absence  of  any  definite 
proof  ascertaining  exactly  what  proportion  was  strictly 
revenue  from  the  property  first  settled  upon  her,  which  would 
be  most  material  if  that  were  considered  free  from  the  attacks 
of  creditors.  And  in  addition  to  these  features,  is  the 
important  one,  conspicuous  through  the  whole  history,  that 
just  as  the  firm  became  more  and  more  involved,  the  prop- 
erty of  Mrs.  Entwisle  grew  in  bulk.    If  we  were  called  upon 
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to  decide  whether  the  snbseqoeDt  purchases  were  the  product 
of  the  first,  we  should  feel  that  the  defendants  had  failed 
^atisfactorilj  to  establish  it. 

There  are  other  features  iu  the  case  to  be  considered. 

One  may  hinder,  delay  and  defraud  his  creditors  in  either 
of  two  ways,  viz.,  either  by  really  giving  away  property 
which  ought  to  be  consecrated  to  their  protection,  or  by 
seeming  to  do  so  while  really  retaining  tlie  beneficial  owner- 
ship himself.  If  Entwisle  had  had  these  pieces  of  property 
■conveyed  to  another  person  than  his  wife — ^to  a  mere  friend 
for  example — and  it  appeared  to  the  court  that,  notwith- 
standing the  apparent  record  title  in  the  donee,  Entwisle 
had  continued  all  the  time  to  pay  the  taxes  and  repairs  and 
interest  on  encumbrances,  had  raised  money  on  it  for  his 
own  use  by  deeds  of  trust,  and  had  applied  the  largest  part 
of  the  proceeds  of  a  part  of  it,  $8,000,  to  his  own  use,  such 
facts  would  be  absolutely  conclusive  evidence  to  any  court 
that  he  bad  remained  all  the  time  the  real  owner,  and  that 
the  conveyances  were  a  mere  cover  to  protect  the  property 
from  creditors.  Does  it  make  a  diftereuce  that  the  donee 
is  the  debtor's  wife  ?  It  is  true  that  a  wife,  more  than  any 
other  gratuitous  donee,  might  be  expected  to  relinquish  the 
subject  of  the  gift,  or  allow  the  husband  to  use  it,  from  time 
to  time,  according  to  the  exigencies  of  his  affairs  ;  but,  still, 
the  difference  seems  to  me  to  be  only  a  difference  of  degree 
in  the  force  of  evidence  such  facts  supply,  as  to  the  con- 
tinued ownership  of  the  donor,  and  it  does  not  seem  to  me 
that  even  a  wife  can  allow  to  her  husband  the  control  and 
beneficial  use  of  property  previously  settled  on  her  by  him, 
to  the  extent  disclosed  in  this  case,  except  at  the  risk  of 
having  it  declared  by  the  courts  to  be  his  property  and 
answerable  for  his  debts. 

It  is  objected  that  the  averments  of  the  bill  are  not  such 
as  to  justify  the  relief  claimed  in  argument,  on  the  general 
grounds  we  have  before  indicated. 

We  find  it  distinctly  averred  in  the  bill  that  the  several 
conveyances  to  or  in  trust  for  Mr.  Eutwistle  were  made  by 
his  procurement  and  for  considerations  paid  by  him  out 
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of  his  own  means  or  those  of  the  firm,  at  times  when 
he  was  largely  indebted  ;  and  that  they  were  made  with 
intent  to  evade  the  payment  of  his  debts,  existing  at  the 
times  of  the  several  conveyances,  and,  generallj'^,  with  intent 
to  hinder,  delay  and  defraud  his  creditors  of  their  right  to 
satisfaction  out  of  his  property,  and  that  at  the  dates  of  the 
several  conveyances,  and  before  and  after  them,  he  was 
indebted  to  a  large  number  of  persons,  including  those  named 
in  the  bankruptcy  schedule.  Assuming  these  averments  to 
be  proved,  a  case  is  made  out  which,  according  to  the  views 
we  have  enunciated,  entitles  either  prior  or  subsequent  cred- 
itors to  relief. 

We  have  thought  the  averments  of  the  bill  sustained  by 
the  proofs,  at  least  so  far  as  the  legal  presumptions  of  fraud 
are  sufficient  for  that  purpose,  and  are  unable  to  see  any  dis- 
crepancy between  the  allegata  and  probata. 

It  is  true  that  it  was  shown  in  evidence  and  relied  on  in 
argument,  that  the  antecedent  debts  had  been  paid.  And 
it  was  answered  to  tliis,  both  on  the  evidence  and  argument, 
that  they  were  paid  by  creating  new  indebtedness.  And  it 
seemed  to  be  intimated  in  argument  that  this  latter  feature 
of  the  case  was  an  essential  part  of  the  complainant's  case 
and  ought  to  be  set  forth  in  his  pleadings. 

It  seems  to  us  sufficient  for  the  complainant  to  state  the 
prima  facie  case  which  entitles  him  to  relief.  The  fact  of 
payment  of  the  prior  indebtedness,  which  might  be  an  answer 
to  that  case,  was  matter  of  defence.  The  complainant  was 
not  bound  to  anticipate  and  forestall  it.  If  the  defendants 
had  averred  the  fact  in  their  answere,  the  complainant  could 
only  have  met  it  in  evidence.  But  in  truth,  as  already  inti- 
mated, this  fact  of  payment  of  prior  debts  is  only  evidence 
on  the  general  question  of  fraudulent  intent,  and  if  so,  neither 
that  nor  the  countervailing  and  responsive  evidence  need  be 
made  the  subject  of  special  averment  by  either  party. 

Our  conclusion  is,  that  the  decree  of  the  court  below  be 
reversed,  and  the  cause  be  remanded  with  directions  to  enter 
a  decree  directing  a  sale  of  the  property  described  in  the 
proceedings  for  the  payment  of  the  debts. 


Digitized  by  CjOOQIC 


Edwards  v.  Entwisle.  61 

Mr.  Chief-Justice  Cabttbr  : 

While  concurring  in  the  opinion  so  ably  elaborated  by  my 
brother,  I  wish  to  add  an  additional  view  of  this  case,  which, 
it  seems  to  me,  more  emphatically  justifies  our  conclusion- 

If  a  fraud  in  law  or  in  fact  was  perpetrated  in  this  case, 
it  was  perpetrated  against  the  rights  of  the  creditors  of 
Entwisle  &  Barron,  for  it  appears  that  it  was  the  money 
of  this  firm  that  was  drawn  into  contribution  to  acquire  the 
property  in  question.  Entwisle  had  failed.  He  was  largely 
broken  up  at  the  date  of  the  inception  of  the  copartnership 
between  himself  and  Barron.  He  never  did  satisfy  the 
whole  of  the  indebtedness  then  owed  by  him,  although,  be 
it  said  to  his  personal  credit,  that  he  endeavored  to  do  it — for 
that  is  manifest— but  his  will  was  much  larger  than  his 
ability.  A  large  portion  of  that  antecedent  indebtedness 
became  barred  by  limitations,  and  all  of  it  that  ever  was 
paid  was  paid  out  of  the  substance  of  Entwisle  &  Barron^ 
and  through  the  material  and  credit  that  they  had  derived 
from  the  creditors  of  Entwisle  &  Barron.  So  we  have 
superadded  to  the  ordinary  case  of  a  debtor,  transferring  his 
property  or  making  a  gratuity  of  it  in  the  presence  of 
indebtedness,  the  fact  of  his  transferring  substance  derived 
from  the  creditors  of  the  new  firm  to  his  individual  credit. 
Now,  he  has  no  right  to  do  that  without  the  sanction  of  the 
parties.  He  had  no  right  to  gratify  his  individual  debtor 
by  the  transfer  of  the  substance  of  Entwisle  &  Barron. 
That  transfer  is  void  as  against  the  creditors  of  the  firm. 
They  have  an  equitable  lien  upon  the  substance  that  they 
part  with  upon  the  credit  of  the  firm,  and  have  the  highest 
right  that  equity  can  create  to  be  reimbursed  out  of  it. 

Here  the  creditors  of  Entwisle  &  Barron  are  made  to 
pay  contribution  to  the  individual  creditors  of  Entwisle,  of 
a  period  antecedent  to  the  partnership. 

Now,  if  the  property  of  these  creditors  of  the  firm  can  be 
traced  into  that  channel  they  ought  to  have  the  right  to 
recover  it. 

But  we  have  another  feature  in  this  case.    Entwisle  not 
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only  perverted  the  substance  of  Entwisle  &  Barron  to  the 
use  and  benefit  of  his  individual  creditors^  but  he  started  out 
on  another  enterprise,  and  that  was  gimng  it  axoay  to  his  wife. 

Now,  if  a  co-partner  has  not  the  power  to  appropriate  to 
his  individual  indebtedness  the  assets  of  a  firm  without  the 
consent  of  the  co-partner,  has  he  a  right  to  give  it  away  with- 
out his  consent  ?  You  have  a  man  giving  away  what  does 
not  belong  to  him,  and  without  the  moral  excuse  of  using  it 
to  pay  his  debts.  So  this  voluntary  gift  to  a  wife  of 
co-partnership  property,  derived  from  co-partnership  cred- 
itors, has  the  vice  of  giving  away  what  the  donor  has  no 
title  to. 

The  creditors  here  never  were  the  creditors  of  Entwisle, 
but  the  creditors  of  Eutwisle  4;  Barron.  And  we  have  in 
this  case  the  feature  of  the  creditors  of  such  a  firm  wrested 
of  their  substance  for  the  gratification  of  a  gratuity  of  one 
of  the  co-partners. 

Now,  these  views  strengthen  very  much,  in  ray  judg- 
ment, the  ground  so  ably  elaborated  by  ray  brother,  and 
although  thoroughly  in  accord  with  the  opinion  just  delivered^ 
I  think  that  this  additional  view  of  the  case  is  the  strongest 
feature  in  it,  and  is  unanswerable.  Entwisle  had  no  power 
to  give  away  this  property.  It  was  in  fraud  of  his  partner 
and  in  fraud  of  the  creditors  of  the  firm,  and,  as  I  understand 
it,  equity  will  denounce  the  gift  as  void. 

Of  course  I  make  these  remarks  with  the  utmost  respect 
for  the  chief  party  in  the  defence,  for  I  regard  him,  person- 
ally, highly ;  but  he  has  certainly  made  a  great  mistake  here. 
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Andrew  Melville  vs.  The  Baltimore  &  Potomac  R.  R.  Co. 

Law.    No.  20,729. 

5  Decided  October  S8, 1869. 

I  The  Chiv  Justice  and  Jostlees  Cox  and  iMMm  slttlofr* 


1.  A  demurrer  to  a  declaration  in  an  action  for  breach  of  contract  will 
be  sustained  when  the  contract  declared  upon  is  a  contract  between 
the  plaintiff  and  a  third  party,  and  there  is  no  averment  showing  the 
relation  of  the  defendant  to  that  party,  nor  to  the  contract. 

2-  A  verbal  contract  cannot  be  received  in  evidence  to  alter  a  written 
one. 

The  Case  is  stated  in  the  opinion. 

Wm.  a.  Cook  and  H.  B.  Moulton  for  plaintift". 

Enoch  Tottbn  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  Court : 

This  is  an  action  for  damages  against  the  Baltimore  k 
Potomac  R.  R.  Co.  for  carrying  the  plaintiff  all  the  way  to 
Alexandria,  and  not  permitting  him  to  get  off  at  Fort 
Runyou,  a  way  station  between  this  city  and  Alexandria. 

The  declaration  was  demurred  to  below  and  the  demurrer 
sustained.  Although  by  proper  amendment  a  case  might  be 
made  out,  the  case  in  its  present  form,  we  think  was  open  to 
demurrer. 

There  are  three  counts  in  the  declaration,  the  first  and 
second  being  substantially  identical.  The  first  count  of  the 
declaration  states  that  "the  said  defendant,  being  a  common 
carrier  of  passengers,  undertook  and  agreed  to  and  with 
the  said  plaintiff  heretofore,  to  wit,  on  or  about  the  —  day 
of  November,  A.  D.  1878,  to  carry  him,  the  said  plaintiff, 
from  the  city  Washington,  D.  C,  to  a  station  known  as 
*Fort  Runyon  Station,'  located  in  the  State  of  Virginia; 
and  that  for  the  purpose  of  securing  to  the  plaintiff  the  right 
to  be  conveyed  to  said  station,  the  said  defendant,  the 
Baltimore  and  Potomac  Railroad,  through  its  duly  au- 
thorized agent  at  the  ticket  office  of  said  company  in 
their  said  passenger  depot,  on  the  corner  of  Sixth  and 
B  streets  northwest,  "Washington,  D.  C,  sold  to  the  plain- 
tiff,  a  ticket  of  which  plaintift*'s  Exhibit  A.  M.,  No. 
1,  is  a  copy."    When   we  turn  to  that  exhibit,  we  find 
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that  it  IB  a  ticket  of  the  Alexandria  and  Washington 
Bailroad  Co.,  a  twenty-five  cent  trip  family  ticket.  This 
ticket  is  as  follows :  ^'This  ticket  and  each  coupon  attached 
thereto  will  entitle  A.  Melville,  or  a  member  of  his  imme- 
diate family,  or  servant  in  the  family,  to  one  continuous  pass- 
age in  the  care  of  the  Alexandria  and  Washington  Railroad 
Company,  between  Washington  and  Alexandria,  upon  the 
conditions  named  in  the  within  contract,  which  must  be 
signed  before  passage  can  be  obtained."  One  condition  is 
that  the  ticket  shall  not  be  transferable,  and  the  fourth  con- 
dition is  '*  That  the  holder  will  not  stop  oft*  between  the 
points  named  "  in  the  ticket.  The  fifth  condition  is,  "  that 
passage  shall  be  taken  only  on  such  trains  as  stop  at  the 
station  named  in  this  ticket ;"  that  is  Alexandria.  And  this 
is  signed  by  Melville  himself,  so  that  the  written  or  printed 
ticket  was  a  contract  of  the  Alexandria  and  Washington 
Railroad  Co.,  not  of  the  Baltimore  and  Potomac  Railroad 
Co.,  to  carry  the  plaintift*  all  the  way  to  Alexandria  with 
the  express  condition  that  he  shall  stop  oft*  nowhere  else. 
But  the  plaintift"  then  proceeds  to  state :  "  That  upon  the 
face  of  said  ticket  it  was  an  undertaking  to  furnish  the  plain- 
tift* suitable  passage  and  conveyance  as  far  as  the  city  of 
Alexandria,  but  it  was  expressly  understood  and  agreed 
by  and  between  the  plaintift*  and  the  defendant  that  the 
said  defendant  would  stop  its  trains  at  the  said  Fort  Runyon 
station,  the  same  being  an  intermediate  station  between 
this  city  and  the  city  of  Alexandria,  in  the  State  of  Vir- 
ginia, and  aft'ord  the  plaintiff  an  opportunity  to  get  off 
thereat." 

Now,  in  the  first  place,  the  contract  that  is  exhibited  was 
a  contract  between  the  plaintift'  and  the  Alexandria  and 
Washington  Railroad  Co.  The  declaration  does  not  contain 
any  averment  showing  the  relation  of  the  Baltimore  and 
Potomac  Railroad  Co.  with  the  Alexandria  and  Washington 
Railroad  Co.  otherwise  than  what  we  can  infer  from  the 
averment  that  the  Baltimore  and  Potomac  Railroad  Co. 
sold  this  ticket  to  the  plaintiff.  As  far  as  the  declaration 
goes  we  cannot  see  any  connection  between  the  two  rail- 
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roods  except  from  the  circumstance  that  one  road  sold  the 
other  company's  ticket,  and  the  only  inference  is  that  it  sold 
it  as  the  agent  of  the  other  railroad  company,  which  is  a 
common  practice,  one  company  selling  coupon  tickets  run- 
ning through  a  whole  series  of  railroads. 

And  the  same  thing  may  be  said  of  the  express  understand- 
ing or  agreement  which  operated  to  modify  the  terms  of  this 
contract.  There  is  nothing  indicated  showing  why  any  such 
contract  was  made  by  the  Baltimore  and  Potomac  Railroad 
Co.,  or  that  they  made  it  as  agent. 

The  sum  of  it  is,  then,  that  the  plaintiff  avers  a  written 
contract,  signed  by  himself,  with  the  Washington  and 
Alexandria  Railroad  Company  to  the  effect  that  it  would 
transport  him  to  Alexandria  over  the  Alexandria  and 
Washington  Railroad,  and,  at  the  same  time,  a  verbal  con- 
tract in  direct  contradiction  of  it  that  he  might  stop  at 
Runyon  station.  Now,  whether  these  are  to  be  considered 
as  two  contracts  of  the  Baltimore  and  Potomac  Railroad  Co., 
or  two  contracts  of  the  Alexandria  and  Washington  Railroad 
Co.,  it  is  impossible  to  ascertain  from  the  declaration  or 
from  the  contract  itself.  It  is  evident  that  the  plaintiff' 
could  not,  at  the  trial,  offer  the  verbal  contract  in  evidence 
to  alter  the  written  one,  and,  therefore,  he  states  a  case 
which  would  not  entitle  him  to  recover.  For  this  reason 
we  think  the  demurrer  was  rightly  taken  and  properly  sus- 
tained by  the  court  below ;  although  it  is  possible  that 
amendments  might  be  made  to  the  declaration.  The  third 
count  does  not  allege  any  cause  of  action  and  need  not  be 
noticed. 

Judgment  affirmed  with  leave  to  amend. 
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Benjamin  U.  Keyser  vs.  ALBXANDEfe  R.  Shepherd. 
At  Law.    No.  19,836. 

5  Decided  October  SO.  1882. 

{The  Cbixt  Justicb  and  Jastices  Coz  and  Jaxks  sittlnc 

1.  Although  during  the  pendency  of  a  suit  brought  upon  a  promissory 
note  endorsed  in  blank  the  plaintiff  transfer  it  by  delivery,  he  may 
still  maintain  the  action  If  it  be  agreed  between  him  and  the  transferee 
that  notwithstanding  the  delivery  the  legal  title  shall  be  considered  as 
still  remaining  in  the  plaintiff  for  the  purpose  of  prosecuting  the  suit. 

2.  The  holder  of  a  promissory  note  endorsed  in  blank  transferred  it  by 
delivery  pending  a  suit  brought  by  him  upon  it,  his  attorney  filing  an 
order  in  the  cause  for  the  entry  of  the  suit  to  the  use  of  the  trans- 
feree, which  was  done.  On  the  trial  the  defendant  contended  that 
plaintiff  had  parted  with  his  title  and  could  not  maintain  the  action. 

Held^  That  the  order  of  the  attorney  was  to  be  presumed  as  authorized 
by  plaintiff,  and  that  this  order  was  equivalent  to  an  agreement  that 
the  suit  should  be  prosecuted  for  the  benefit  of  the  assignee  of  the 
note,  the  legal  title  to  remain  in  the  nominal  plaintiff  as  far  as  neces- 
sary for  that  purpose,  and  that  imder  such  circumstances  the  suit 
could  be  maintained. 

STATEMENT  OF  THE  CASE. 

Assumpsit  by  plaintiflF  as  endorsee  of  a  promissory  note. 
The  note  was  as  follows  : 

*«  $725.50.  Washington,  D.  C,  Oct.  16thy  1874. 

'^  Three  years  after  date  I  promise  to  pay  to  the  order  of 
Frank  Hume,  seven  hundred  and  twenty-five  dollars  and 
fifty  cents,  with  interest  at  the  rate  of  six  per  cent,  per 
annum,  reserving  the  option  of  paying  the  same,  with  accrued 
interest  at  any  time  before  maturity. 

"Alex.  R.  Shepherd." 
Endorsed  :  "  Pay  to  the  order  of  Benjamin  U.  Keyser. 

"Frank  Hume." 

The  suit  was  commenced  August  2, 1878,  but  on  the  27th 
of  November,  1880,  an  amended  declaration  was  filed,  and  at 
the  same  time  an  order  by  plaintiff's  attorney  to  enter  the 
suit  to  the  use  of  William  Birney. 

Under  the  general  issue,  the  plaintiff,  on  the  trial,  proved 
the  signature  of  the  note  and  the  endorsement,  and  rested. 
Whereupon  defendant  called  the  plaintiff,  Benjamin  U. 
Keyser,  who  testified  that  he  was  the  owner  of  the  note  when 
the  suit  was  instituted,  but  that,  afterwards  and  before  the 
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filing  of  the  amended  declaration,  he  parted  with  all  his 
interest  in  it  by  transferring  the  same  endorsed  in  blank  by 
defendant  Frank  Hume,  and  was  not  at  the  time  of  testify- 
ing in  any  wise  interested  therein;  witness  had  no  recollec- 
tion of  having  anthorized  the  suit  to  be  carried  on  in  the 
name  of  the  transferee.    The  defendant  then  rested. 

Whereupon  the  defendant  moved  the  court  to  instruct  the 
jury  that  if  they  believed  the  testimony  of  the  said  Keyser, 
and  should  find  that  plaintiff  had  parted  with  his  interest  in 
said  note  since  the  institution  of  this  action,  by  delivering 
the  same  with  the  blank  endorsement  of  Frank  Hume  there- 
on, the  verdict  must  be  for  the  defendant.  And  the  justice 
presiding  gave  to  the  jury  the  said  instruction,  the  plaintiflT 
excepting  thereto. 

Verdict  for  the  defendant. 

BiRNET  &  BiRNET  for  plaintiff  cited  : 

2  H.  &  J.,  828;  25  Wend.,  411;  15  Wend.,  640;  1  Morris 
(Iowa),  12;  1  Harr.  (Del.),  863;  14  Pa.  St.,  469. 

A.  C.  Bradley  and  W.  F.  Mattingly  for  defendant : 

The  plaintiff  parted  with  his  legal  and  equitable  title  and 
interest  in  the  notes  by  the  transfer,  and  the  action  could 
no  longer  be  maintained.  2  Pars,  on  Notes  and  Bills,  454;^ 
liCe  vs.  Jilson,  9  Conn.,  94;  Curtis  vs,  Bemis,  26  Conn.,  1;. 
Allen  i;5.  Newberry,  8  Iowa,  65;  Hall  vs.  Gentry,  1  A.  K. 
Mar.,  555;  Thatcher  vs.  Winslow,  1  Gill  &  J.,  175;  4  Cush., 
82;  9  Dana,  415;  8  Exch.,  888. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  by  plaintiff  as  endorsee  of  a  promissory 
note  given  by  Alexander  R.  Shepherd  to  Frank  Hume,  and 
by  him  endorsed  in  blank.  While  the  note  was  in  the  pos- 
session of  Keyser  thus  endorsed,  Keyser  instituted  a  suit 
upon  it,  and,  pending  the  action,  he.  transferred  the  note  to 
William  Birney  and  passed  the  title  by  delivery  without 
fnrther  endorsement.  At  the  trial  of  the  case  on  the  general 
issue,  the  defendant  relied  upon  this  fact,  and  asked  an 
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instruction  of  the  court  to  the  eflfect  that,  if  the  jury 
believed  the  testimony  of  Keyser  and  should  find  that  the 
plaintiff  had  parted  with  his  interest  in  said  note  since  the 
institution  of  this  action,  by  delivering  the  same  with  the 
••blank  endorsement  of  Frank  Hume  thereon,  the  verdict 
must  be  for  the  defendant ;  and  the  justice  presiding  below 
^ave  this  instruction  to  the  jury,  and  the  verdict  was  for  the 
defendant.  Exceptions  were  taken,  and  the  question  comes 
before  us  here  in  its  present  form. 

The  defence  rests  upon  the  proposition,  which  is  gen- 
erally true,  that  where  a  party  has  a  cause  of  action,  if 
he  parts  with  it  after  the  suit  has  been  commenced,  his  right 
to  continue  the  action  is  at  an  end-  The  only  question  is, 
whether  this  principle  is  applicable  to  this  elastic  form  of 
contract  known  as  commercial  paper.  On  this  question  the 
authorities  are  widely  divergent.  Cases  in  the  State  of 
Maryland  have  been  cited  on  both  sides,  but  in  our  judg- 
ment none  of  them  apply  here.  In  one  case  it  appeared 
that  the  plaintiff  had  endorsed  the  note  in  blank,  and  that 
was  relied  upon  as  evidence  that  he  had  passed  the  title 
Away,  but  there  had  been  no  deliver}^  of  the  note,  and  it  was 
held  that  without  that  or  some  action  equivalent,  the  title 
was  not  changed.  On  the  other  side,  the  defendant  cited 
a  case  in  which  it  appeared  that  the  plaintiff  had  endorsed 
the  note  in  full  to  somebody  else.  Now,  an  endorsement  in 
full  passes  the  title,  and,  therefore,  the  defendant  showed 
himself  out  of  court  as  soon  as  he  produced  the  instrument. 
On  the  other  hand,  certain  cases  are  cited  from  the  Connec- 
ticut Reports,  and  one  from  8  Exch.,  884,  which  do  unques- 
tionably sustain  the  defence.  They  say  that  when  a  man 
transfers  a  note  payable  to  bearer,  or  endorsed  in  blank, 
pending  a  suit,  he  has  parted  with  his  cause  of  action.  But, 
again,  cases  are  cited  from  the  New  York,  Pennsylvania, 
Delaware  and  Iowa  Reports,  which  sustain  the  position  of 
the  plaintiff  to  this  extent — they  say,  generally,  that  a  man 
who  holds  in  his  possession  paper  payable  to  bearer,  or 
endorsed  in  blank,  may  institute  suit  in  the  name  of  any- 
body he  pleases.     Of  course  at  the  trial  he  will  have  to  fill 
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up  the  blank  endorsement  with  the  name  of  the   nominal 
plaintiff,  and  they  hold,  generally,  that  the  plaintiff  may,  if 
he  chooses,  consider  himself  a  cestui  que  wse,  and  it  is  of  no 
consequence  to  the  defendant  who  brings  the  suit  if  the  note 
is  filed  and  cancelled  in  full  by  judgment  rendered  upon  it, 
that  is  full  protection  to  him.     Now,  without  deciding  the 
general    question,  there   is   this   to    be   remarked.     It    is 
undoubtedly  true  that  the  mere  transfer  by  the  owner  of  a 
note  endorsed  in  blank  passes  the  legal  title  ;  but  we  think 
it  is  within   the  power  of  the   parties,  by  convention,  to 
qualify  the  effect  of  that  act.    If  I  sell  a  specific  chattel,  the 
title  is  passed  by  sale  alone,  and  still  more  by  delivery  ;  but 
it  is  perfectly  well  settled  that  in  such  a  case  I  may  agree 
with  the  purchaser  that  the  legal  title  shall  not  be  considered 
to  have  passed  until  the  price  is  paid.    Instances  of  that 
kind  are  common  in  the  books',  and  I  have  no  doubt  that  in 
such  a  case  an  action  of  replevin  could  be  brought  and  main- 
tained by  the  seller  against  a  third  party  unless  such  third 
party  had  been  deceived  by  the  apparent  ownership  of  the 
one  from  whom  he  bought  the  chattel.     So  with  a  promis- 
sory note,  when  the  holder  chooses  to  part  with  it  during 
the  pendency  of  a  suit,  I  think  it  may  be  agreed  between 
him  and  the  assignee  that,  although  delivery  takes  place,  the 
legal  title  shall  be  considered  as  still  remaining  in  the  original 
holder  for  the  purpose  of  prosecuting  suit.     Is  there  any  evi- 
dence of  such  an  agreement  in  this  case?     Keyser  testifies 
unequivocally  that  he  parted  with  all  his  beneficial  interest 
in  the  paper,  and  that  he  did  actually  deliver  it  to  William 
Birney,  and  that  he  has  no  recollection  of  ordering  the  suit 
to  be  continued  for  Birney 's  use  ;  but  we  find  on  record  an 
order  for  the  entry  of  the  suit  to  the  use  of  Birney  by  the 
attorney  of  the  nominal  plaintiff,  Keyser,  and  this  we  may 
presume  was  authorized  by  the  principal.     He  does  not  deny 
that  he  authorized  it  ;  he  merely  says  that  he  has  no  recol- 
lection of  having  done  so.     We  take  it  that  this  was  an 
authorized  entry  by  the  attorney,  and  that  it  is  equivalent 
to  an  agreement  that  the  suit  should  be  prosecuted  for  the 
benefit  of  the  assignee  of  the  note,  and  that  the  legal  title 
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should  still  remain  in  the  nominal  plaintiff  as  far  as  neces- 
sary for  that  purpose  ;  and  under  these  circumstances  we 
think  that  the  suit  couid  stiil  be  maintained,  and  that  the 
judge  below  was  wrong  in  directing  a  verdict  for  the  defend- 
ant. 

The  Chief  Justice,  while  concurring,  said  that  he  regarded 
the  decision  of  the  court  as  confined  to  the  special  circum- 
stances of  the  case. 


The  Masonic  Mutual  Relief  Association 

vs. 

Mary  McAulby  et  al 

Equity.     No.  7,924. 

5  Decided  October  SO ,  1882. 

I  The  Chief  Justice  and  Jastlces  Coz  and  James  sitting. 

R.,  at  the  time  of  h!s  death,  was  a  member  in  good  standing  of  an 
association  in  the  nature  of  a  life  insurance  company  whose  object 
was,  as  declared  by  the  charter  and  by-laws,  '"to  provide  and  main- 
tain a  fund  for  the  benefit  of  tlie  widow,  orphan,  heir,  assignee  or 
legatee  of  a  deceased  member."  By  a  provision  of  one  of  the  by-laws 
if  a  deceased  meinb«ir  iiad  no  lagal  represent itices  the  money  they  would 
have  been  entitled  to  was  to  become  the  property  of  tlie  association. 
Another  by-law  provided  that  *'no  change  of  beneficiary  can  be  made 
or  recognized  until  submitted  to  and  approved  by  the  board  of  direc- 
tors." K.  had  joined  the  society  in  tlie  lifeiime  of  his  first  wife,  and 
named  her  as  the  ben<'fici  iry.  she  dying,  he  married  a<rain.  and  died 
intestate,  without  having  notified  the  association  of  any  change  of 
beneflciary.  Whereupon  three  separate  claims  were  made  to  the  fund. 
First,  by  the  representatives  of  the  first  wife;  second,  by  the  repre- 
sentatives of  the  husband  ;  third,  by  the  surviving  widow. 

Beld^  1.  That  the  language  used  by  the  husband  in  designating  his 
first  wife  as  the  beneficiary  must  be  interpreted  as  meaning  only  in 
case  she  survived  him,  and  as  she  did  not,  her  representatives  were 
not  entitled. 

2.  Timt  the  term  "legal  representatives"  in  the  clause  providing 
"tliat  wliere  the  deceased  member  has  no  Ucfal  representaiivest  the 
money  shall  become  the  property  of  the  association,"  is  to  be  talcen  as 
meaniug  those  wlio  are  legal  representatives  in  the  contemplctfion  of  the 
charter  and  ly  laws^  to  wit,  the  people  there  enumerated  "the  widow, 
orphans,  heir  or  legatee,"  Ac. 

3.  That  in  the  absence  of  any  direction  by  the  deceased,  the  order  in 
which  the  parties  to  be  benefited  are  named  in  tlie  charter  and  by- 
laws is  the  order  in  which  they  are  entitled  to  the  fund,  viz.,  the 
widow ;  If  no  widow,  then  the  orphan ;  if  none,  then  the  heir,  &c.; 
and  therefore  the  widow  was  entitled  to  the  fund  in  this  case. 


Digitized  by  CjOOQIC 


RsLiEF  Association  r.  McAulbt.  71 

STATEMENT  OF  THE  CASE. 

Bill  of  Interpleader  certified  to  be  heard  in  General  Term 
in  the  first  instance. 

The  complainant  was  incorporated  by  acts  of  Congress 
approved  M^irch  3,  1869,  and  March  8,  1875.  By  the  second 
section  of  the  former  act  "the  particular  business  and  objects 
of  such  society  or  corporation  shall  be  to  provide  and  main-  , 
tain  a  fund  for  the  benefit  of  the  widow,  orphan,  heir, 
assignee  or  legatee  of  a  deceased  member  immediately  upon 
proof  of  such  death."  Section  4  authorizes  the  enactment 
of  such  by-laws,  rules  and  regulations  as  the  board  of  direc- 
tors may  deem  necessary  for  the  management  of  the  effects 
of  the  corporation.     In  the  by-laws  it  was  provided  that — 

"  On  the  death  of  a  member  each  surviving  member  be- 
•comes  indebted  to  the  association  in  the  sum  of  $1.10." 

"On  the  death  of  a  member  of  the  association,  if  he  has 
responded  within  the  proscribed  period  to  all  assessments 
made  on  him,  his  widow,  orphans,  heir,  assignees  or  legatee 
.shall  be  entitled  to  receive  as  many  dollars  as  there  are 
members  in  the  association  at  the  time  of  death." 

"  If  a  member  has  no  legal  representative,  such  sura  of 
money  as  they  would  have  been  entitled  to,  shall  become  the 
property  of  the  association." 

"  No  change  of  beneficiary  can  be  made  or  recognized  until 
submitted  to  and  approved  by  the  board  of  directors." 

On  the  23d  of  February,  1874,  one  William  Reed  became 
a  member  of  the  association  upon  an  application  containing 
the  following  clause : 

"In  the  event  of  his  death  he  directs  that  all  benefits 
arising  from  his  connection  with  the  association  be  paid  to 
my  wife,  Ann  Reed,  unless  he  shall  otherwise  order  and  give 
to  the  secretary  of  the  association  ten  days  notice  of  his 
-desire." 

Ann  Reed,  dying,  the  insured  married  Sarah  Anna  Reed, 
and  some  time  afterwards  died  intestate  without  children, 
leaving  his  second  wife  surviving  him,  and  James  Reed 
4tnd  Sarah  Buchanan  his  only  heirs-at-law.     The  deceased^ 
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after  the  death  of  his  first  loife,  had  never  notified  the  association 
of  any  change  of  beneficiary. 

Upon  his  death,  the  defendants,  Mary  McAuley  and  Mar- 
p^ret  Woods,  claimed  the  fund  due  from  the  association 
($1,682)  as  the  representatives  of  the  first  wife.  The  de- 
fendants, James  Reed  and  Sarah  Buchanan,  claimed  it  as 
the  representatives  of  the  decedent,  while  the  second  wife,. 
Sarah  Anna  Reed,  interposed  a  claim  to  it  as  his  widow. 
Whereupon  the  association  filed  this  bill  of  interpleader 
making  these  parties  defendants  that  they  might  establish 
their  several  claims  to  the  fund. 

R.  Ross  Pbrry  and  Walter  S.  PfiRRy  for  the  repre- 
sentatives of  the  first  wife : 

It  is  apparent  that  the  corporation  in  question  is  an  in- 
surance company  and  is  engaged  in  insurance  business* 
May  on  Ins.,  (2  ed.,)  §550  a;  Commonwealth  vs.  Wetherbee,. 
105  Mass.,  149, 160  ;  State,  ex  rel.,  r^.  Citizens  Benefit  Asso- 
ciation, 6  Mo.  Appls.,  163,  164  ;  State,  ex  rel.,  vs.  Merchants'* 
Exchange  Mut.  Ben.  Ass.,  72  Mo.,  147, 149, 151, 158  et  seq. 
No  particular  form  is  requisite  for  such  a  contract.  It 
may  be  without  a  policy,  it  may  be  by  parol.  Bliss'  Life 
Ins.  (2d  ed.),  §  186  ;  Trustees,  &c.,  vs.  Brooklyn  Fire  lus. 
Co.,  19  N.  Y.,  805, 807-9  ;  Ellis  vs.  Albany  City  Fire  Ins.  Co.,. 
60N.Y.,402,405;  Relief  Fire  Ins.  Co.  vs.  Shaw,  94  U.  S,^ 
574  et  seq.;  21  Am.  L.  Reg., 87  et  seq. 

Neither  the  insured,  daring  his  life,  nor  his  next  of  kin  or 
personal  representatives,  after  his  death,  can  have  any  claim 
to  the  insurance  money  where  the  policy  is  expressed  to  be  for 
some  one  else.    Bliss'  Life  Ins.  (2d  ed. ),  §§  317, 318. 

Where  the  policy  designates  a  person  to  whom  the  insur- 
ance money  is  to  be  paid,  the  person  who  procures  the  in- 
surance, and  who  continues  to  pay  the  premiums,  has  no- 
authority  by  will  or  deed  to  change  the  designation  or  title 
to  the  moneys.  He  is  under  no  obligation  to  contiue  to  pay 
the  premiums,  unless  he  has  covenanted  so  to  do,  but  if  h& 
does  so,  the  parson  originally  designated  in  the  policy  will 
derive  the  benefit.    The  change  of  designation  can  be  mad& 
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only  by  the  person  originally  designated,  and,  therefore,  all 
such  persons  mast  concur  in  the  change.  Bliss'  Life  Ins., 
§  887.  And  see  May  on  Ins.,  (2d  ed.),  §  892  ;  Ky.  Mas.  Mut. 
Life  Ins.  Co.  vs.  Miller's  Adm'r,  18  Bash,  489,  491,  498; 
Gosling  vs.  Caldwell,  7  Reporter  (Tenn.),  410  ;  Robinson  vs. 
Duvall,  12  Reporter  (Ky.),  466  ;  Rickert?5.  Charter  Oak  L. 
Ins.  Co.,  27  Minn.,  193  et  seq.;  Ballon  vs.  Gill,  Adm'r,  60 
Wis.,  614-618  ;  Hodge's  Appeal,  12  Chicago  L.  News,  421  j 
Allis  vs.  Ware,  9  N.  W.  Rep.,  668  ;  Brockhaus  vs.  Kenna,  12 
Reporter,  168-9;  McClure,  Ex'r,  vs.  Johnson,  10  N.  W. 
Rep.,  217 ;  Worley  vs.  N.  W.  Masonic  Aid  Ass.,  18  Re- 
porter,  288. 

It  is  true  that  the  contract  in  this  case  is  different  from 
the  ordinary  contract  of  life  insurance,  in  so  far  as  it  gives 
the  assured  the  power  of  changing  the  beneficiary.  But  the 
insured  has  neverthe  •  •  interest  in  the  "  benefits."  He 
has  only  a  power  to  appoint  the  person  who  is  to  receive 
them,  and  he  must  exercise  that  power  in  the  manner  pre- 
scribed by  the  by-laws  of  the  corporation.  His  failure  to 
exercise  it  leaves  the  contract  on  the  same  footing  as  a  con- 
tract of  life  insurance  in  the  usual  or  more  common  form. 
Maryland  Mut.  Ben.  Society,  &c.,  vs.  Clendennin,  44  Md.^ 
429,  448  ;  Arthur  et  al.  vs.  Odd  Fellows'  Ben.  Ass.,  &c.,  27 
Ohio  St.,  567-560  ;  Duval  vs.  Goodson,  9  Ins.  L.  J.,  901-904  ; 
Ky.  Mas.  Mut.  L.  Ins.  Co.  vs.  Miller's  Adm'r,  18  Bush,  494  ^ 
Folmer's  Appeal,  87  Penn.  St.,  183-185. 

If  Ann  Reed,  whom  the  defendants  McAuley  and  Woods 
now  represent,  were  now  living  as  the  divorced  wife  of  Wil- 
liam Reed,  she  would  unquestionably  be  entitled  to  the  fund 
in  dispute.  Conn.  Mut.  L.  Ins.  Co.,  vs,  Schaeffer,  94  U.  S.,. 
457-462. 

It  is  equally  clear  that  whatever  rights  Ann  Reed  had  in 
the  matter  passed,  at  her  death,  to  her  personal  representa- 
tives. 

Samuel  C.  Mills,  B.  T.  Hanlby  and  J.  J.  Darlington 
for  the  representatives  of  the  deceased  : 

The  direction  in  favor  of  the  wife  contained  in  the  appli- 
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cation  for  membership,  viz.,  that  in  the  event  of  the  liusband^s 
deaths  the  fuud  be  paid  to  her,  should  be  construed  to  mean, 
in  the  event  of  his  death  leaving  her  surviving  him.  "  In 
the  event "  implies  contingency  ;  the  death  of  the  husband  at 
some  time  or  other  was  certain.  The  contingency  was  his 
death  before  hers.     This  unquestionably  was  the  intention. 

But  even  where  the  husband  has  a  policy  issued  to  his 
wife,  payable  to  her^  her  executors  or  administrators,  if  she 
dies  in  his  lifetime,  and  he  keeps  up  the  policy  by  the 
payment  of  premiums,  the  decided  weight  of  authority  is 
that  his  reprepresentatives,  not  hers,  are  entitled  to  the  in- 
surance money.  See  Kerman  vs.  Howard,  AdmV,  23  Wise, 
108  ;  Moehring  vs.  Mitchell,  1  Barb.  Oh.,  264 ;  Mut.  Ben. 
Life  Ins.  Co.  vs.  Atwoods,  Adm'x,  24  Grattan,  497  ;  Eadie 
vs.  Slimmon,  26  N,  T.,  9  ;  Gambo  vs.  Covenant  Mut.  L.  Ins. 
Co.,  60  Mo.,  44.  We  have  found  no  cases  in  conflict  with 
the  foregoing,  except  where  there  were  statutory  provisions 
controlling  the  decisions  ;  we  have  no  statutes  upon  the  sub- 
ject here. 

If  the  title  to  the  fund  passed  absolutely  to  the  first  wife 
as  is  claimed,  it  was  a  mere  chose  in  action,  which,  doubt- 
less, devolved  upon  the  husband,  under  the  Maryland  act  of 
1798,  immediately  upon  her  death.  That  act,  it  is  true,  re- 
quires that  the  husband  shall  in  his  lifetime  reduce  the  chose 
in  action  into  his  possession  ;  but  in  the  case  at  bar  the  hus- 
band had,  at  the  time  of  his  death,  all  the  possession  that 
the  nature  of  the  chose  in  action  in  question  admitted  of. 
And  see  Moehring  vs.  Mitchell,  1  Barb.  Ch.,  274  ;  Dutson, 
Adm'r,  vs.  Merritield,  Adm*r,  57  Ind.,  25.  The  unmistakable 
intent  of  the  husband,  and  the  rules  of  law  alike,  exclude, 
therefore,  the  claims  of  the  representatives  of  the  first 
wife. 

The  claim  of  the  widow  rests  upon  the  fact  that  the 
"  widow  "  is  the  first  of  the  classes  of  persons  named,  to  pro- 
vide a  fund  for  whom  is  declared  to  be  the  business  and  ob- 
ject of  the  association  ;  but  the  construction  that  the  order 
in  which  the  beneficiaries  contemplated  in  the  organization 
of  the  association  are  named  in  the  order  of  distribution^ 
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woald  involve  both  absurdity  and  injustice,  for  under  that 
Kionstraction,  neither  a  legatee,  nor  an  assignee  for  value, 
would  take  if  the  deceased  member  left  any  heir,  no  matter 
how  remote.  It  is  a  well-settled  principle  of  construction, 
that  the  ordinary  rules  of  descent  and  distribution  shall  pre- 
vail, unless  the  contrary  irxtent  be  apparent. 

The  charter  prescribes  neither  any  order  of  distribution, 
nor  any  reversion  to  the  association,  but  expressly  provides 
that  the  directors  shall  have  full  power  to  make  and  prescribe 
such  by-laws,  rules  and  regulations  as  they  shall  deem  need- 
ful and  proper,  for  the  disposition  of  the  funds  of  the  society 
not  contrary  to  the  charter  or  to  the  laws  of  the  United 
States,  and  the  directors  in  the  exercise  of  this  power,  have 
provided  that,  in  the  absence  of  legal  representatives,  and  not 
otherwise,  the  fund  shall  become  the  property  of  the  asso- 
ciation. Under  such  a  charter  and  by-laws,  the  contract 
between  the  member  and  the  association  differs  in  no  ma- 
terial respect  from  the  ordinary  contract  of  insurance  ;  and 
the  member  unquestionably  has  a  property  in  the  fund, 
which  upon  his  death,  and  in  the  absence  of  a  contrary 
direction  by  him,  devolves  upon  his  legal  representatives  or 
next  of  kin.  It  will  be  seen  that  we  do  not  claim  the  entire 
beneficial  interest  in  the  fund  to  the  exclusion  of  the  widow. 
We  simply  claim  that  the  designation  of  a  beneficiary  made 
by  the  decedent  failed,  because  of  the  death  of  that  bene- 
ficiary in  his  own  lifetime,  and  that  he,  having  made  no  new 
designation,  there  is  nothing  in  the  constitution  or  by-laws  of 
the  association  to  vary  the  usual  order  of  distribution.  There 
being  no  children  one-half  of  the  fund  should  go  to  the 
widow,  and  the  other  half  to  the  brother  and  sister  of 
decedent. 

C.  M.  Matthews  for  the  widow  of  deceased  : 

This  corporation  possessed  only  such  qualities  as  were  best 
calculated  to  further  the  objects  of  its  creation.  Dart- 
mouth College  vs.  Woodward,  4  Wheat.,  636  ;  Torrey  vs 
Baker,  1  Allen,  122. 

The  object  of  the  association  was  not  to  provide  a  fund  for 
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the  benefit  of  a  member,  but  "  for  the  benefit  of  the  widow^ 
orphan,  heir,  assignee,  or  legatee  of  a  deceased  member."  The 
member  in  thiscasehadbut  a  power  of  appointment  over  "  the 
benefits  arising  from  his  connection  with  the  association,'^ 
this  power  to  be  exercised  or  not  at  the  discretion  of  the 
member,  and  when  exercised  to  conform  as  to  the  mode  of 
execution  to  the  provision  of  the  charter  and  by-laws.  Ar- 
thur vs.  Association,  29  Ohio  St.,  561 ;  Society  rs.  Clen- 
dennin,  44  Md.,  430;  L'ife  Ins.  Co.  vs.  Miller,  13  Bush, 
494. 

No  quality  of  inheritance  attaches  to  this  interest  as  a 
a  member  of  the  association,  the  benefits  not  constituting 
assets  of  the  deceased  member,  or.  liable  to  administration 
or  the  statute  regulating  the  distribution  of  the  estate  of 
an  intestate.  2  Chance  on  Powers,  1820  ;  Farwell  on  Powers^ 
190  ;  Blogge  vs.  Wilson,  1  Story  C.  C,  442  ;  Society  vs.  Clen- 
dennin,  44  Md.,  430;  Arthur  vs.  Association.  29  Ohio 
St.,  561 ;  Ballon  vs.  Gill,  50  Wise,  617 ;  Dietret  vs.  Asso- 
ciation, 45  Wise,  82  ;  Folmer's  Appeal,  87  Penna.  St.,  137  ; 
Hodge's  Appeal,  12  Chic.  Leg.  News,  421  (Aug.  21, 1880); 
Duvall  vs.  Goodwin,  9  Ins.  L.  Jour.,  901. 

In  the  case  at  bar  the  member  exercised  this  power  in 
favor  of  his  former  wife,  Ann  Reed,  which  disposition  being- 
ambulatory  and  liable  to  be  revoked  by  the  member,  and 
vesting  the  benefits  in  the  appointee  only  at  the  death  of 
the  donee,  lapsed  by  the  death  of  Ann  Reed  before  her  hus- 
band, William  Reed.  In  re  Daviee,  13  Eq.,  163  ;  Oke  vs. 
Heath,  1  Vesey,  135  ;  Easum  vs.  Appleford,  5  M.  &  C,  56  ; 
Lord  Godolphin's  Case,  2  Vesey,  78  ;  Jeafiereon's  Case,  2  Eq.^ 
276  ;  Wilkinson  vs.  Schneider,  9  Eq..  423 ;  Vandergee  vs. 
Aclam,  4  Ves.,  Jr.,  771 ;  Harries  Case,  Johns.,  199  ;  Larkin 
vs.  Lal-kin,  34  B.,  448  ;  Burgess  vs.  Mowbry,  10  Ves.,  Jr.^ 
319. 

Neither  the  heirs  of  Ann  Reed  nor  of  William  Reed  can,, 
therefore,  take. 

The  eflfect  of  the  disjunctive  "or,"  used  in  the  charter 
and  the  by-laws,  is  to  separate  from  each  other  the  various 
classes  of  beneficiaries   named,  so  as   to  provide   for   the 
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*^  widoWy^  or  "  orphans  "  or  **  A«r."    Each  class  will  take  in 
the  order  tiamed^  and  no  class  will  take  except  the  preceding 
class  or  classes  shall  have  failed. 
The  widow  is  therefore  entitled  to  the  fund. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  association  was  incorporated  by  an  act  of  Congress, 
which  declares  that  "  the  particular  business  and  objects  of 
such  society  or  corporation  shall  be  to  provide  and  maintain 
a  fund  for  the  benefit  of  the  widow,  orphan,  heir,  assignee 
or  legatee  of  a  deceased  member,  immediately  upon  proof 
of  such  death."  One  section  of  the  act  authorizes  the  en- 
actment of  such  by-laws  and  rules  as  may  seem  proper  to  the 
association,  for  the  disposition  and  management  of  the  funds, 
property  and  effects  of  the  corporation,  in  accordance  with 
the  provisions  of  the  charter.  The  only  fund  that  the  so- 
ciety have  to  dispose  of  is  a  contribution,  payable  on 
the  death  of  a  member,  of  one  dollar  from  each  sur- 
viving member.  In  this  case  the  fund  to  be  disposed  of  is 
f  1,632.  The  by-laws  provide  that,  **  on  the  death  of  a  mem- 
ber of  this  association,  if  he  has  responded  within  the  pre- 
scribed period  to  all  assessments  made  on  him,  his  widow, 
orphan,  heir,  assignee  or  legatee,  shall  be  entitled  to  receive 
as  many  dollars  as  there  are  members  in  the  association  at 
the  time  of  death."  Another  article  provides  that  "if  a 
member  has  no  legal  representatives,  such  sum  of  money  as 
they  would  have  been  entitled  to  shall  become  the  property 
of  the  association  after  deducting  therefrom  the  funeral  ex- 
penses, if  required,  whicii  shall  not  exceed  the  amount  the 
legal  representatives,  if  any,  would  have  been  entitled  to ;" 
and,  by  another  article,  it  is  provided  that  "  no  change  of 
beneficiary  can  be  made  or  recognized  until  submitted  to  and 
approved  by  the  board  of  directors." 

There  is  no  express  provision,  but  it  is  a  right  recognized 
by  the  practice  of  the  association,  that  anybody  becoming  a 
member  may  designate  the  beneficiary,  who  shall  receive  the 
fund  payable  after  his  death.  When  William  Reed  filed 
his  petition  seeking  admission  as  a  member,  in  February, 
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1874,  he  directed  that,  "  in  the  event  of  my  death,  all  bene- 
fits arising  from  my  connection  with  the  association  shall  be 
paid  to  my  wife,  Ann  Reed,  unless  I  shall  otherwise  order 
and  give  the  secretary  of  the  association  ten  days'  notice  of 
my  desire.'*  Reed  was  admitted  as  a  member.  Afterwards 
his  wife  died.  He  married  a  second  time,  and  afterwards  he 
died  ;  and  now  this  controversy  arises  over  the  fund  payable 
upon  his  death.  It  is  a  three-sided  controversy  and  it  has 
been  argued  very  creditably  on  all  sides. 

The  fund  is  claimed,  first,  by  the  administrators  of  the 
first  wife ;  second,  by  the  administrators  of  the  husband  ; 
and  thirdly,  by  the  widow  surviving. 

In  behalf  of  the  first  claim  it  is  urged  that  this  benevolent 
association  was  virtually  a  life  insurance  company ;  that 
these  provisions  in  the  charter  and  by-laws  make  this 
virtually  an  insurance  on  the  life  of  the  husband  for  the 
benefit  of  his  wife  ;  that  as  such,  it  is  a  part  of  her  personal 
property — a  chose  in  action — and  that  after  her  death  it 
passes,  by  the  common  law,  to  the  husband,  but,  under  a 
statute  of  Maryland,  unless  it  be  reduced  to  possession  by 
the  husband  in  his  lifetime,  it  goes  back  to  the  personal  rep- 
resentatives of  the  wife,  and  there  was  no  such  reduction 
to  possession  in  this  case,  in  the  lifetime  of  the  husband* 
He  might  have  reduced  it  to  possession  by  assigning  it  to 
somebody  else,  but  he  did  not. 

In  opposition  to  this  view,  it  is  claimed  that,  treating  the 
transaction  strictly  as  an  insurance  on  the  husband's  life  for 
the  benefit  of  the  wife,  still,  after  her  death,  according  to  the 
weight  of  authority,  it  passes  to  him  and  he  has  a  right  to 
dispose  of  it  as  he  pleases,  and  at  his  death  it  passes  to  his 
general  estate.  Without  undertaking  to  decide  this  contro- 
verted question  of  law,  it  will  be  sufficient  to  remark  that  in 
this  case  the  question  at  issue  is  controlled  by  the  particular 
language  of  the  designation  made  by  the  husband.  He  had 
the  power  to  designate  the  beneficiary,  and  he  had  a  right 
to  do  so  either  absolutely  or  conditionally,  and  the  direction 
given  by  him  was  that,  in  the  event  of  his  death,  all  benefits 
arising  from  his  connection  with  the  association  should  be 
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paid  to  his  wife  Ann  Reed.  Now,  it  is  obvious  that  this 
direction  cannot  be  literally  gratified  unless  the  wife  survive 
the  husband,  and  the  whole  language  of  the  husband  on  this 
point  is  that  of  contingency  or  condition.  He  was  looking 
forward  to  this  provision  for  the  benelit  of  his  wife  in  case 
she  should  survive  him — that  is,  in  that  contingency.  His 
own  death  was  not,  of  course,  contingent ;  it  was  an  event 
certain  to  occur ;  but  it  might  be  regarded  as  contingent 
witli  reference  to  some  other  event — the  death  of  his  wife, 
for  instance — and  we  think  the  fair  interpretation  of  the 
language  of  the  husband  is  that,  in  case  of  his  dying  before 
his  wife,  the  benefits  arising  under  this  transaction  were  to 
enure  to  her,  but  not  otherwise.  To  construe  it  otherwise 
would  be  to  hold  that  the  design  of  the  husband  in  making 
this  provision,  was  that  its  benefits  should  go  first,  to  the 
wife,  if  she  survived,  but  otherwise  to  her  relations ;  and  it 
is  not  to  be  supposed  that  this  association  was  organized  and 
sustained  by  its  members  for  the  purpose  of  benefiting  the 
relations  of  their  widows.  We  think,  therefore,  the  mean- 
ing of  the  language  used  by  the  husband  in  designating  the 
beneficiary  was  that  the  benefits  of  this  provision  were  to  go 
to  his  wife  only  in  case  she  survived  him  ;  and  as  she  did 
not  survive  her  husband,  the  provision  falls  to  the  ground  so 
far  as  she  is  concerned,  and  the  claims  of  her  representatives 
are  out  of  the  question. 

The  controversy  remains,  then,  between  the  personal 
representatives  or  administrators  of  the  husband  and  the 
surviving  widow.  In  behalf  of  the  former,  the  same  general 
ground  already  stated  is  taken,  namelj',  that  this  is  virtually 
an  insurance  on  the  husband's  life  and  as  such  would  pass  to 
his  estate.  In  some  respects  it  is  like  a  life  insurance  and  in 
other  respects  it  is  different.  It  was  not  designated  to  pro- 
vide for  the  creditors  of  the  husband  or  for  those  generally 
interested  in  his  estate  ;  but  for  his  widow,  orphans  or  im- 
mediate heirs ;  and,  therefore,  the  charter  provides  for  "the 
immediate  payment  to  the  widow,  orphans,  heir,  assignee  or 
legatee  of  a  deceased  member,  of  as  many  dollars  as  there 
are  members  in  good  standing  on  the  books  of  the  corpora- 
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tion."  The  charter  and  the  by-laws  control  the  destination 
of  this  fund,  and  they  explicitly  provide  that  in  the  condition 
of  afiairs  which  this  case  presents,  the  widow,  orphans,  heir, 
assignee  or  legatee  shall  be  entitled  to  receive  it.  An  argu- 
ment is  based  on  the  language  of  article  V,  section  5,  which 
provides  that  where  the  deceased  member  has  no  legal  repre- 
sentative, the  money  shall  become  the  property  of  the  asso- 
ciation. From  this  provision  it  is  argued  that  if  there  are 
legal  representatives  of  the  deceased,  they  must  be  entitled 
to  the  fund.  This  argument,  if  it  proved  anything,  would 
prove  too  much.  It  would  prove  that  in  a  case  where  there 
were  no  legal  representatives,  notwithstanding  the  existence 
of  a  widow,  or  an  orphan,  or  heir,  the  money  must  go  back 
into  the  general  fund  of  the  association  to  the  direct  frustra- 
tion of  the  whole  scheme  and  object  of  the  association  and 
in  disreggird  of  the  express  language  of  its  charter  and  by- 
laws. We  think,  therefore,  that  the  term  "legal  represen- 
tatives" here  means  those  who  are  legal  representatives  in 
the  contemplation  of  this  charter  and  these  by-laws^  namely,  the 
very  people  who  are  there  enumerated,  "the  widow,  orphans, 
heir  or  legatee."  The  fund  is  to  go  to  some  one  of  these 
parties.  They  are  mentioned  disjunctively ;  the  money  is 
to  be  f>aid  to  the  widow,  or  the  orphans,  or  the  heir,  or  the 
assignee  or  legatee.  Now,  that  means  one  of  two  things, 
either  that  it  shall  go  to  some  one  of  these  to  be  selected  by 
some  authority,  or  else  that  they  are  to  have  precedence  in 
the  order  in  which  thej'  are  named.  But  there  is  no 
authority  provided  for  or  indicated  in  either  the  charter  or 
the  by-laws  by  whom  any  one  of  these  beneficiaries  shall  be 
selected  ;  and,  therefore  our  conclusion  is  that  the  order  in 
which  they  are  named  is  the  order  in  which  they  are  to 
benefit  by  this  fund  ;  first,  the  widow  ;  if  there  is  no  widow, 
then  the  orphans;  if  there  is  no  orphan,  then  the  heir,  &c. 
In  this  case  the  question  is  between  the  widow  and  the 
personal  representatives.  The  latter  are  excluded  entirely 
by  our  construction  of  the  by-laws,  and  therefore,  the  decree 
will  be  that  the  widow  shall  take  the  fund. 
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HoBACB  S.  Johnston  vs.  Yoltaire  Randall. 

Law.    No.  22,853. 

5  Deeided  NoVemlMr  •«  IM. 

9  The  Chuf  JusnoB  and  Justioes  Cox  and  Jaxm  Bitting. 

A  note  imyable  ten  days  after  date  cannot  be  introduced  In  evidence 
to  support  an  action  on  a  note  described  as  payable  tkne  days  after 
date. 

STATEMENT  OF  THE  CASE. 

Suit  on  a  promissory  note  dated  March  11, 1880|  described 
38  payable  three  days  after  date. 

There  wene  no  common  counts  to  the  declaration.  At  the 
trial  the  plaintiff  offered  in  evidence  a  note  payable  ten  days 
after  date.  Defendant  objected,  on  the  ground  that  the 
note  sued  on,  and  a  copy  of  which  had  been  served  on  him, 
was  payable  three  days  after  date.  The  objection  being 
overruled,  the  note  was  admitted  in  evidence,  and  judgment 
was  entered  on  verdict  for  the  plaintiff. 

Jno.  E.  Norris  for  plaintiff. 

Hagnbr  k  Maddox  for  defendant. 

Mr.  Chief-Justice  Cartter  delivered  the  opinion  of  the 
•court. 

The  objection  made  in  the  trial  of  this  case  below  was 
purely  technical.  Nevertheless,  the  variance  between  the 
declaration  and  the  proof  offered  was  fatal.  A  note  payable 
ien  days  after  date  cannot  be  introduced  in  evidence  to  sup- 
port an  action  on  a  note  described  as  payable  three  days  after 
date. 

The  judgment  must  therefore  be  reversed,  with  leave  to  the 
plaintiff  to  amend  as  he  may  be  advised. 
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Jamks  F.  Bribn  vs.  John  Beck. 

Law.    No.  22,8ff8. 

C  Beeided  NoYember  18.  im. 

1  Tbe  Chibp  Justios  and  Jastices  Goz  and  Jamm  sitting. 

1.  It  is  error  for  the  court  to  allow  any  papers  which  have  not  been  pat 
in  evidence  to  be  taken  by  the  jury  to  their  room. 

2.  But  if  the  paper  has  been  put  in  evidence  it  is  in  the  discretion  of  this^ 
court  whether  to  permit  it  to  go  to  the  jury  room. 

3.  The  decision  of  the  justice  trying  the  cause,  as  to  whether  a  paper  is 
in  evidence  or  not  forms  no  ground  of  exception.  « 

4.  Where,  without  consent  of  counsel,  the  court  could  have  given  i>er- 
mission  to  the  jury  before  their  retirement  to  take  a  paper  out  with 
them,  the  fact  that  permission  was  given  witliout  such  consent  after 
their  retirement  Is  not  material. 

STATEMENT   OF  THE  CASE. 

Assumpsit  for  work  and  labor  done  and  materials  fur- 
nished. 

After  issue  joined;  the  defendant  gave  notice  to  plaintiff" 
to  produce  at  the  trial  his  books  of  original  entries.  The 
book  was  produced  and  the  defendant's  counsel  examined  the 
plaintiff*  in  regard  to  it,  questioning  him  as  to  how  the 
charges  had  been  made,  &c.  The  plaintiff's  counsel  also 
showed  the  book  to  the  jury  and  claimed  that  the  items 
charged  in  the  bill  of  particulars  filed  in  the  suit^  were 
charged  to  the  defendant  in  the  book.  After  the  arguments 
to  the  jurj;  in  the  course  of  which  this  book  and  the  entries 
therein  were  referred  to  both  by  counsel  for  plaintiff  and 
defendant,  the  jury  retired,  but  did  not,  however,  take  with 
them  the  book  referred  to.  Afterwards  one  of  the  jurors 
came  to  the  jury  room  door^  in  the  absence  of  counsel  for 
both  parties^  and  obtained  it  from  the  deputy  marshal  and 
took  it  into  the  jury  room.  Shortly  afterwards,  the  jury 
came  in  (defendant's  counsel  being  absent)  and  stated 
to  the  court  that  they  had  sent  for  the  book^  but,  before 
examining  it,  wished  to  enquire  of  the  court  whether 
they  had  the  right  to  consider  it  as  evidence,  and  whether 
they  could  take  it  to  their  room  and  examine  it  in  con- 
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neetion  with  the  plaintiff's  teBtimony.  The  ooart  (defeDd- 
ant'6  coooee]  still  being  absent)  instraeted  the  jary  that  the 
book  was  in  evidence^  and  that  they  had  the  right  to  take 
it  to  their  room  and  consider  it  with  the  other  evidence  in 
the  case.  The  jury  then  retired  taking  the  book  with  them, 
and  afterwards  found  a  verdict  in  favor  of  the  plaintiff  for 
1807.45,  with  interest  from  the  29th  day  of  January,  1881.*' 

The  defendant  moved  the  court  to  set  the  verdict  aside 
and  grant  a  new  trial  upon  the  following  among  other 
grounds : 

'^  1.  Because  the  jury  were  allowed  to  take  with  them  to 
their  room  and  consider  as  evidence,  a  book  of  the  plaintiff, 
which  had  not  been  introduced  in  evidence,  and  which  was 
not  proper  evidence  in  the  absence  and  without  the  consent 
of  defendant's  attorney. 

^^  2.  That  the  verdict  was  obtained  by  surprise  ;  in  that 
the  jury  were  allowed  to  take  with  them,  in  their  retire- 
ment, said  book,  without  the  knowledge  or  consent  of  the 
defendant  or  his  attorneys,  and  after  the  defendant's 
attorneys  had  been  informed  by  plaintiffs  attorney  that  the 
jury  had  taken  nothing  but  the  pleadings  in  the  case." 

Carusi,  Miller  k  Sands  for  plaintiff: 

The  giving  of  the  plaintitt^'B  book  by  the  deputy  marshal  to 
the  jury  at  their  request  might  be  wrong,  yet  the  court  will 
not  grant  a  new  trial.  Lott  vs.  Macon,  2  Strobhart,  188  ; 
Peachem  V8.  Carter,  21  Yt.,  518;  King  V8.  Burdett,  2  Salkeld, 
645. 

In  the  case  of  Commonwealth  vs.  Jenkins,  the  officer 
delivered  to  the  jury  at  their  request,  without  application 
to  the  court,  after  they  had  retired*  a  volume  of  the  laws  of 
the  State,  containing  the  act  upon  which  the  indictment 
was  founded,  which  act  had  been  commented  upon  by  the  counsel 
and  by  the  eouriy  which  volume  the  court  would  have  given 
.them  liberty  to  take  with  them  if  requested.  It  was  held, 
on  motion  for  a  new  trial,  not  a  sufficient  ground  for  a  new 
trial.    Thacher's  Crim.  Cases,  p.  118. 
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It  appears  in  the  record  that  after  the  jury  got  the  book 
they  did  not  examine  it  as  to  what  the  plaintiff  had  testi- 
fied, bat  came  into  court  and  got  the  court's  consent  to 
take  it  to  their  room  and  consider  it  as  evidence. 

The  sending  out  of  papers,  &c.,  with  the  jury,  is  regulated 
by  the  sound  discretion  of  the  court.  Little  Schuylkill,  ftc, 
es.  Richards,  67  Pa.,  148;  O'Hare  vs.  Richards,  10  Wright, 
■889;  Spence  vs.  Spence,  4  Watts,  165;  Hamilton  vs.  Glenn, 
1  Barr,  842;  Hendel  vs.  Burk  et  ah,  16  Serg.  &  Rawle,  96; 
Whitehead  vs.  Keyes,  8  Allen,  498;  Alexander  vs.  Jameson, 
6  Binney,  246. 

Cook  &  Cole  for  defendant : 

The  taking  of  the  plaintift'^s  book  with  them  to  their  room 
and  considering  it  by  the  jury,  even  with  the  sanction  of  the 
•court,  in  the  absence  of  defendant's  counsel  and  without  his 
consent,  was  such  error  and  irregularity  as  to  vitiate  the 
verdict  for  plaintiff,  and  the  same  should  be  set  aside  and  a 
new  trial  granted.  United  States  vs.  Clark,  2  Cranch  C.  C, 
162;  Hutchinson  vs.  Decatur,  3  do.,  291;  Erving  vs.  Cook, 
15  Johns.,  289;  Penfield  vs.  Carpenter,  18  Johns.,  850;  Lons- 
dale vs.  Brown,  4  Wash.  C.  C,  148;  Hicks  vs.  Drury,  5  Pick., 
296;  Whitney  vs.  Whitman,  5  Mass.,  405;  Benson  vs.  Fish, 
6  Greene  (Me.),  141;  Sargeant  i?5.  Roberts,  1  Pick.,  887; 
Hackley  vs.  Hastie,  8  Johns.,  252;  Metcalf  vs.  Dean,  1  Croke 
Eliz.,  189;  21  Vin.  Abr.,  Title  Trial,  p.  451;  2  Hall's  P.  C, 
808;  Flanders  vs.  Davis,  19  N.  H.,  189;  Durfee  vs.  Eveland, 
8  Barb.,  46. 

This  would  be  the  rule  even  if  the  book  had  been  properly 
in  evidence.  A  fortiori  will  the  rule  apply  in  this  case,  where 
the  books  had  not  been  offered  in  evidence,  but  only  referred 
to  by  witnesses  and  counsel. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

At  the  trial  of  this  case,  when  plaintiff'  was  a  witness,' 
counsel  for  the  defendant  asked  him  to  look  into  his  book  of 
accounts  which  he  had  produced  on  notice,  and  state  to 
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whom  he  had  charged  the  work ;  he  did  so,  and  said  that 
he  had  charged  it  to  the  defcDdant.  The  jury  having 
retired^  sabeeqaently  aaked  for  this  book  and  it  was  handed 
to  them  by  the  clerk.  After  that  they  came  into  conrt  and 
stated  to  the  jadge  that  they  had  possession  of  the  book^  bat 
because  there  was  some  donbt  whether  it  had  been  put  in 
evidence  they  had  not  looked  into  it,  and  thereupon  asked 
whether  they  might  do  so.  The  court  told  them  that  it  was 
in  evidence  and  that  they  could  take  it  and  examine  it  as 
that  entry.  When  this  order  was  made,  the  counsel  for 
defendant  who  had  called  for  the  book  was  not  in  court,  so 
that  the  direction  was  given  in  the  absence  of  counsel  on 
that  side.  We  are  asked  to  reverse  the  judgment  against  the 
defendant  on  the  ground  that  such  order  could  be  made 
only  with  consent  of  parties. 

If  the  court  allows  any  paper  which  has  not  been  put  in 
evidence  to  be  taken  by  the  jury  to  their  room,  that  is  error* 
If  the  paper  has  been  put  in  evidence  it  is  a  matter  of  dis- 
cretion with  the  court  whether  to  permit  it  to  go  into  the 
jury  room.  In  many  cases  it  would  be  improper  to  allow 
writings  to  go  into  the  jury  room  because  they  would  disturb 
the  equilibrium  of  the  evidence.  For  example,  if  the  testi- 
mony on  one  side  was  oral  and  on  the  other  in  depositions, 
the  jury  would  of  course  be  likely — almost  certain — to  give 
more  weight  to  the  written  testimony  before  them  than  to 
the  oral  testimony  on  the  other  side.  But  the  general  rule 
is,  that  when  a  paper  is  in  evidence  it  is  in  the  discretion  of 
the  court  whether  to  let  the  jury  have  it,  and  that  whether 
counsel  consent  or  not. 

If  the  court  could,  without  consent  of  counsel,  have  given 
this  book  to  the  jury  before  they  went  out,  it  is  not  material 
that  the  permission  was  given  afterwards.  Whether  it  was 
in  evidence  or  not  we  think  was  for  the  judge  to  determine, 
and  we  accept  his  determination  of  that  fact.  It  appears 
that  the  counsel  who  called  for  the  book  told  the  witness,  the 
plaintiff  himself,  to  read  the  book  and  state  what  was  there. 
Substantially  he  told  the  witness  to  read  the  book  to  the 
jury.    It  was  commented  upon  by  counsel  on  both  sides,  and 
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the  court  had  a  right  to  aaeaoM  that  ooonnet  ^miiveil  the 
fomality  of  offering  it  in  evidence. 

If  a  dispnte  had  arisen  aboat  it  the  court  woidd  have  been 
eomprtled  to  de<»de  whether  the  treatment  given  the  |Miper 
by  counsel  had  put  it  in  evidence*  The  court  has  so  decided, 
and  it  being  a  matter  of  discretion  it  is  not  a  subjeet  of  error, 
We  cannot  reach  it  even  if  we  think  it  was  not  good  prac- 
tiee. 

The  judgment  is  therefore  affirmed. 
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AvBver  Hkbbikq  vs.  Thk  DidTRict  of  Columbia. 
Law.    Ka  19,»11. 

5  Decided  NoYeaib#r  UL IMI. 

>  The  dUF  JusnoB  And  Justlees  Cox  and  Jambb  ■Ittiug* 

1.  Where  In  action  to  recover  damages  for  injuries  to  property  the  Stat- 
ute of  Limitations  is  pleadefl,  recoTcry  can  only  be  had  for  sneh  injuries 
as  were  incurred  during  the  period  not  covered  by  the  Statute. 

3.  The  admission  of  evidence  as  to  injuries  suifered,  without  resard  to 
the  period  covered  by  the  Statute,  is  error,  but  will  be  cured  by  an 
instruction  afterwards  given  the  Jurv  that  the  plaintiff  cannot  recover 
for  such  injuries  as  were  inflicted  prior  to  throe  years  before  the  brtne- 
ing  of  suit,  promded  the  evidence  given  is  such  that  the  Jury  can  dlvne 
the  injuries  inflicted  within  the  three  years  from  that  which  was 
incurred  prior  thereto,  but  it  will  be  otherwise  when  the  evidence  is 
not  of  such  a  character. 

S.  Damages  resulting  to  private  property  from  the  defective  construction 
of  a  sewer  by  the  District  affords  no  ground  of  action  unless  it  is  shown 
that  the  District  was  guilty  of  carelessness  either  In  the  selection  of 
the  engineer  or  in  the  selection  of  a  plan. 

STATEMENT  OF  THE  CASE. 

Motion  for  a  new  trial  on  exceptions. 

This  was  an  action  to  recover  damages  of  the  District  for 
injuries  to  plaintiiTs  property  ;  the  declaration,  which  was 
filed  April  2y  1880,  set  forth  that  plaintift*  was  the  owner  of 
certain  lots  of  ground  in  the  city  of  Washington  on  part  of 
which  was  erected  plaintiif^s  dwelling-house  ;  that  prior  to 
the  committing  of  the  grievances  complained  of,  the  said 
house  was  safe,  strong  and  dry  in  every  part,  and  a  com- 
fortable and  healthy  residence  for  himself  and  family ; 
that  the  said  lots  were  free  from  stagnant  water.  That 
there  was  a  natural  stream  of  running  water  flowing  through 
the  lots  and  emptying  into  Tiber  Creek.  That  the  defend- 
ant caused  the  grade  of  the  street  fronting  upon  plaintiff's 
property  to  be  raised  and  thereafter  constructed  a  sewer 
along  said  street  and  above  the  level  of  plaintiff's  lots  ;  that 
the  defendant  attempted  to  divert  the  water  of  the  said 
natural  stream  from  its  ancient  channel  into  said  sewer,  but 
liad  so  unskilfully  and  negligently  made  said  sewer  of  such 
ismall  size  at  its  point  of  connection  with  said  stream  that 
ever  since  the  year  1878  and  up  to  the  time  of  bringing  this 
suit,  the  said  sewer  had  failed  on  many  occasions  to  carry 
off  all  the  water  of  said  stream  so  that  it  continued  to  run 
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down  and  along  the  oooree  of  its  ancient  bed.  That  after 
the  making  of  the  sewer  the  defendant  then  filled  trp  a 
street,  crossing  this  stream,*  in  so  negligent  and  careless  & 
manner  as  to  choke  and  stop  np  the  bed  thereof  so  that  the 
water  escaping  from  the  sewer  as  well  as  other  large  quanti- 
ties of  water  accumulated  from  the  raiqfall,  was  unable  to 
find  an  outlet  or  way  of  escape  and  was  consequently  forced 
back  upon  and  over  plaintiff's  lots  and  into  his  house  to  the 
depth  of  several  feet,  remaining  there  for  more  than  two 
months,  and  that  since  said  time  water  had  lain  in  greater 
or  less  quantities  upon  and  adjacent  to  the  plaintiff^s  prop- 
erty, forming  stagnant  and  ill-smelling  pools  from  which 
noxious  vapors  have  constantly  arisen.  In  consequence  of 
which  plaintiff's  family  had  greatly  suffered  in  health,  and 
eventually  causing  the  death  of  his  wife  in  March,  1879* 
That  owing  to  the  said  flooding  of  his  house  a  portion  of  it 
had  become  uninhabitable  and  the  walls  greatly  weakened 
and  injured  and  that  his  lots  of  ground  had  become  almost 
wholly  valueless,  &c. 

To  the  declaration,  pleas  of  not  guilty  and  that  the  action 
did  not  accrue  within  three  yeare  were  interposed  ;  to 
which  pleas  issues  were  joined  At  the  trial,  plaintiff,  who 
was  testifying  in  his  own  behalf,  was  asked  the  following 
question  : 
"  What  has  been  the  injury  done  to  your  house  ?  " 
To  which  question  defendant's  counsel  objected  unless  the 
answer  of  the  witness  was  confined  to  the  injury  done  the- 
property  within  three  years  prior  to  the  institution  of  the- 
suit.  Plaintiff's  counsel  objecting  to  this  modification  the 
court  overruled  defendant's  objection  and  permitted  the- 
witness  to  answer,  whereupon  he  detailed  the  nature  of  the 
injuries  and  ended  by  saying  that  the  loss  of  the  use  of  his 
basement  was  worth  five  dollars  a  month  and  the  damage 
done  to  the  house  he  would  estimate  at  (1,000  at  least ;  that 
his  lots  which  were  used  for  garden  purposes  he  could  not 
use  after  they  began  to  be  fiooded.  Plaintifi*  also  gave- 
testimony  as  to  the  existence  of  two  springs  in  the  west  side- 
of  plaintiff's  ground,  and  that  the  effect  of  the  raising  of  the 
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grade  of  the  Btreets  was  to  dam  up  the  water  from  the 
springs  on  that  square,  and  sometimes  flood  the  square,  and 
that  the  water  seemed  to  have  settled  on  the  groand  and 
formed,  a  kind  of  marsh;  that  there  was  water  then  standing 
abont  his  house  about  six  inches  deep;  that  there  was  a  creek 
or  natural  stream  about  eight  or  ten  feet  wide  that  ran  near 
the  plaintiff's  property. 

The  testimony  being  closed,  counsel  for  defendant  requested 
the  court  to  instruct  the  jury  as  follows : 

^'The  plaintiff  cannot  recover  for  any  damages  that  were 
caused  prior  to  the  second  day  of  April,  1877,  [and  the 
measure  of  damages  for  injury  to  his  property  will  be  the 
difference  between  its  value  at  that  time,  and  its  value  at 
the  time  of  the  commencement  of  this  suit.] 

But  the  court  refused  to  grant  the  part  included  in  brackets, 
although  allowing  that  portion  of  the  prayer  which  referred 
to  the  statute  of  limitations. 

The  following  prayers  of  the  defendant  were  also  refused : 

"  The  jury  cannot  find  a  verdict  for  the  plaintiff  for 
damages  resulting  to  him  from  any  defect  in  the  plan  of 
sewerage  adopted  by  the  District,  unless  they  should  believe 
from  the  evidence  in  the  case  that  the  District  had  negli- 
gently selected  incompetent  engineers  to  devise  such  plan.'^ 

'^  Under  the  pleadings  in  this  cause,  the  plaintiff  cannot 
recover  damages  for  any  injury  done  his  premises  on  account 
of  the  water  flowing  from  the  springs  mentioned  in  the  tes- 
timony given  in  the  trial  hereof." 

The  jury  then  rendered  a  verdict  in  favor  of  plaintiff*  for 
$2,006,  which  was  afterwards  reduced  by  remitlityr  to  |1,200. 

To  the  ruling  of  the  court  in  permitting  the  questions 
objected  to  to  be  answered,  and  to  its  refusal  to  give  the 
instructions  prayed,  the  defendant  reserved  his  exceptions. 

BiRNBY  &  BiRNBY  for  plaintiff: 

1.  The  plaintiff's  counsel  asked  :  What  has  been  the  injury 
done  to  your  house?  Question  objected  to,  because  not  con- 
fined to  the  three  years  before  suit.     We  answer : 

The  court  charged  the  jury  that  plaintiff  could  not  recover 
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4Kxmgfm  eiMpt  for  the  thrae  years  befcnre  «iiit.    DefendMt 
was  lAieftefore  not  injared  by  the  answer  to  the  question. 

The  question  in  its  form  covered  the  injary  to  the  time  of 
asking.  It  was  the  defendant's  right,  under  its  plea  of  the 
fittatnte  of  Limitations,  to  cross-examine  with  a  view  to 
excluding  all  injories  barred  by  the  Statute. 

2.  Defendant  asked  the  court  to  charge  that  the  measure 
of  damages  for  injury  to  plaintiff's  property  would  be  the 
difference  between  its  value  at  the  time  of  the  injury  and  its 
value  at  the  date  of  the  suit. 

We  answer,  if  the  defendant  had  added  the  words  :  <^  Caused 
ty  the  wnmgfyl  acts  of  defendaniy^^  the  charge  asked  for  would 
have  been  less  objectionable ;  but  it  would  still  have  required 
the  substitution  of  the  idea  of  dimimdUm  for  that  of  differ- 
€Hee.  The  latter  may  be  an  increase.  Suppose  that  extrane- 
ous causes — ^neighborhood  improvements  or  the  like — had 
given  a  large  additional  value  to  the  property,  could  plaintiff 
recover  thatt  Suppose  those  causes  had  restored  the  prop- 
erty to  its  original  value,  would  defendant  be  exempt  from 
liability  for  damage  actually  caused  by  it  ?  The  charge  as 
asked  for  was  imperfect  and  inaccurate. 

8.  The  fourth  exception  assumes  that  plaintiff  claims 
damages  for  some  defect  '^  in  (he  plan  of  sewerage  adopted 
bjf  the  DislricC 

The  assumption  is  unwarranted.  It  is  true  that  if  de- 
fendant had  not  pleaded  the  Statute  of  Limitations,  plaintiff' 
would  have  offered  evidence  under  the  declaration  of  the 
insufficient  size  of  the  sewer  mouth,  and  of  great  damage  to 
plaintiff  therefrom  in  1878-4-6-6.  No  such  evidence  was 
offered. 

All  the  evidence  was  under  the  chief  averments  in  the 
second  and  third  paragraphs  of  the  declaration.  It  related 
directly  to  the  damming  up  of  the  natural  stream  and  con- 
sequent flooding  of  plaintiff' 's  house  and  lots ;  and  inci- 
dentally to  the  three  sources  of  the  water  which  should  have 
found  its  outlet  by  the  natural  stream. 
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Thte  etid^Me  hftd  all  been  giren  witlioQt  objection  mtde 
by  defendMft's  connaeK 

While  pifiintiff '8  ooansel  kept  oarefally  to  proving  tlie 
avermente  iD  the  declaration,  and  Bhowiog  what  water  could 
not  ran  off  by  the  natural  oatlet,  defendant's  counsel  wete 
desirous  of  giving  to  the  case  the  character  of  an  attack  on 
the  p]an  of  sewerage. 

The  instraetion  was  irrelevant  No  testimony  was  offered 
by  defendant  to  justify  its  damming  up  the  stream  and 
backing  ap  the  water  so  as  to  flood  plaintiff's  lots.  If  defend- 
ant proved  that  it  had  submitted  to  a  competent  engineer 
this  question  of  damming  up  that  stream^  it  might  have 
made  the  point  that  an  engineer's  advice  justified  it  in  wil- 
fully destroying  plaintiff's  property.  One  court  (see  Van 
Pelt  vs.  Davenport,  42  Iowa,  808 )«  has  held  that  if  a  city 
has  committed  to  a  competent  engineer  the  decision  as  to 
the  size  of  a  culvert  intended  to  take  oft'  surface  waters,  it 
is  not  liable  for  his  mistakes  ;  but  no  court  will  probably  ever 
go  so  far  as  to  hold  that  a  municipality  may  relieve  itself 
from  responsibility  for  damming  up  a  natural  stream  and 
flooding  private  property  by  showing  it  had  the  counsel  of 
an  engineer  to  commit  the  trespass.  8  Kent  Com.,  489, 440 ; 
2  Washb.  R.  P.,  64,  pi.  40  ;  Rose  vs.  St.  Charles,  49  Mo.,  609  ; 
65  Mo.,  119 ;  66  N.  Y.,  62,  88  ;  66  K  Y.,  841 ;  Stetson  w. 
Faxon,  19  i*ick.,  147, 168,  610  ;  Indianapolis  vs.  Lawzer,  88 
Ind.,  848  ;  Perry  vs.  Worcester,  6  Gray,  644 ;  Gardner  vs. 
Newburgh,  2  Johns.  Ch.,  162  ;  Kellogg  vs.  Thompson,  66  N, 
Y.,  88  :  2  Dillon  on  Mun.  Corp.,  1088  ;  Pixley  vs.  Clark,  86 
N.  Y.,  620. 

^'  The  backing  of  water  so  as  to  overflow  the  lands  of  an 
individual,  •  •  •  if  done  under  statutes  authorizing  it 
for  the  public  benefit,  is  such  a  taking  as  by  the  constitu- 
tional provision  demands  compensation."  Pnmpelly  vs. 
Green  Boy  Co.,  18  Wallace,  166  ;  Wood  on  Nuisances,  121, 
128, 181, 188,  881  ;  80  Vt.,  610  ;  88  Vt.,  860. 

6.  Defendant  claims  that,  under  the  pleadings, no  damages 
diould  be  given  for  injuries  by  water  flowing  from  the  springs 
on  square  616.    Plarntifi:'  avers  the  existence  of  *'  a  natural 
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stream  of  rdnniDg  w^ter  which  flowed  throngh  plaintiff's 
said  lot "  on  said  sqaare,  and  that  defendant  filled  up  the 
channel  so  that  ^^  all  place  of  waste  and  escape  for  the  water 
of  said  natui-al  stream"  •  •  •  "was  cut  off  and 
stopped." 

It  was  hot  necessary  for  plaintiff  to  aver  that  a  natural 
stream  is  made  up  of  spring  tributaries,  as  well  as  other 
waters,  or  to  designate  the  precise  locality  of  each  spring. 
It  was  necessary  for  him  to  prove  the  existence  of  the  natural 
stream  ;  and  the  best  way  to  do  that,  was  to  prove  that  it 
was  fed  by  permanent  springs. 

Francis  Miller  argaed  the  case  for  the  District,  but  filed 
no  brief. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  that  the  District  of  Columbia  had 
constructed  a  sewer  and  afterwards  had  made  a  dam  across  a 
stream  of  running  water,  so  that  in  connection  with  the 
defective  sewer  it  caused  the  overflow  of  the  plaintiff's  prop- 
erty. It  appeared  that  this  construction  had  been  made 
some  ten  years  before  the  suit  had  been  brought  and  the 
statute  of  limitations  was  pleaded. 

At  the  trial  a  witness  was  asked  what  injury  was  done  to 
the  property.  That  question  was  objected  to  because  it  cov- 
ered injuries  done  during  the  time  excluded  by  the  statute 
of  limitations.  This  objection  was  overruled,  and  the  wit- 
ness answered  that  the  house  was  injured  to  the  extent  of 
about  one  thousand  dollars,  and  that  he  had  lost  the  use  and 
occupation  of  certain  parts  of  his  property,  which  were  worth 
certain  sums  per  month.  The  court  afterwards  instructed 
the  jury  that  the  recovery  could  only  be  had  for  injuries 
accruing  within  the  last  three  years.  That  cured  the  error 
in  allowing  testimony  as  to  injuries  before  that  time,  so  far 
as  the  rents  were  concerned.  The  rent  falling  within  the 
three  years  could  easily  be  found  by  calculation.  But  the 
error  of  admitting  proof  that  the  house  had  been  injured  to 
the  extent  of  about  one  thousand  dollars,  without  showing 
when  that  injury  accrued,  and  without  showing  any  means 
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of  diyidiiig  the  injury  suffered  within  the  last  three  years^ 
from  the  injury  suffered  before,  was  not  cured  by  this  inef- 
fectual instruction.  On  such  testimony  as  that,  it  was 
impossible  for  the  jury  to  find  out  the  amount  of  injury  suf- 
fered  within  the  last  three  years,  and  to  that  extent  the 
admission  of  the  testimony  furnished  them  a  false  basis; 
and  manifestly  misled  them.       ^ 

There  is  another  reason  why  this  judgment  may  not  stand. 
The  declaration  charges  that  the  injuries  complained  of  arose 
partly  from  the  defective  construction  of  the  sewer  and 
partly  from  the  dam  which  stopped  a  natural  water-course. 
Therefore  the  verdict  and  the  judgment  were  based  upon  two 
claims ;  one  of  which,  namely,  the  defective  construction  of 
the  sewer,  is  not  a  gi*ound  of  action,  unless  it  is  shown  that 
the  District  was  guilty  of  carelessness^  either  in  the  selection 
of  the  engineer  or  in  the  selection  of  a  plan  ;  and  on  this 
latter  point  no  evidence  whatever  was  offered. 

The  judgment  is  therefore  reversed,  and  the  case  remanded 
for  a  new  trial,  with  leave  to  the  plaintiff  to  amend. 


Williams  bt  al.  vs.  Gardiner  et  al. 
Equity.    No.  1,220. 

5  Decided  November  IS,  188S. 

i  The  Chibp  Jdstiob  and  Jiutioes  Cox  and  Jaios  sitting. 

Where  on  appeal  the  court  in  General  Term  remands  a  case  to  the  Special 
Term,  a  bill  to  review  the  decree  entered  in  obedience  thereto  cannot 
be  entertained  by  the  Special  Term.  But  where  the  decree  of  the 
General  Term  extends  to  part  only  of  the  decree  appealed  from,  the 
Special  Term  may  entertain  a  bill  to  review  so  much  of  its  own  decree 
as  was  not  affected  by  the  decree  of  the  appellate  court. 

S.  Where  a  demurrer  is  to  the  whole  bill  and  is  good  only  as  to  a  part, 
it  must  fail  altogether  unless  the  court  grant  leave  to  amend,  which 
it  may  do. 

The  Case  is  stated  in  the  opinion. 
WoRTHiNGTON  &  Heald  for  plaintiff. 
BiRNET  &  BiRNET  for  defondant. 
Mr.  Justice  James  delivered  the  opinion  of  the  court. 
This  case  is  heard  on  demurrer  to  a  bill  of  review.    The 
original  suit  was  for  partition  and  an  account  pf  rents.    The 
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auditor  found  that  Wise,  one  of  the  tenants  in  common,  had 
occupied  a  part  of  the  premises  to  the  exclusion  of  his  co- 
tenants,  and  charged  him  for  use  and  occupation  at  a  certain, 
annual  rate ;  in  a  separate  schedule  he  allowed  interest  on 
these  rents  with  annual  rests.  Exceptions  were  taken  sepa- 
rately to  these  charges,  and  were  sustained  by  the  court  in 
Special  Term.  On  appeal  to  the  Qeneral  Term  the  decree  was 
reversed  as  to  the  exception  to  the  charge  for  use  and  occu- 
pation, but  nothing  was  said  as  to  the  charge  for  interest* 
The  effect  of  the  decree  here  was  to  allow  the  charge  for 
use  and  occupation,  and,  by  not  reversing  as  to  the  other  ex- 
ception, to  disallow  the  charge  for  interest.  When  the  case 
was  remanded,  it  was  referred  to  a  special  auditor,  who 
construed  the  decree  of  this  court  as  allowing  both  charges^ 
and  upon  his  report  decree  was  made  accordingly.  The  bill 
of  review  attacks  this  decree  and  claims  that  both  charges 
were  erroneous. 

As  this  bill  was  brought  in  the  Special  Term,  and  the 
decree,  so  far  as  it  related  to  the  rents,  was  made  there  in 
obedience  to  the  decree  of  the  General  Term,  the  question 
iirises,  whether  it  is  subject  to  review  there. 

The  Supreme  Court  of  the  United  States  has  held  that 
when  that  court  directs,  on  appeal,  what  decree  shall  be  made 
by  the  Circuit  Court,  and  such  a  decree  is  accordingly  made 
there,  a  bill  to  review  that  decree  cannot  be  sustained  in  the 
Circuit  Court ;  since  the  matter  to  be  reviewed  was  really  the 
action  of  the  Supreme  Court.  It  was  contended,  however^ 
that  this  court,  whether  sitting  in  General  or  Special  term,  is 
a  unit ;  in  other  words,  it  is  in  both  cases  known  only  as  the 
Supreme  Court  of  the  District  of  Columbia,  and  that  the 
rule  just  referred  to  does  not  apply  here.  It  is  not  worth 
while  to  discuss  the  question  whether  the  Supreme  Court  of 
the  District  of  Columbia  may  be  regarded  as  consisting  of 
several  courts.  It  is  enough  that  the  law  has  provided  a 
system  of  appeals  from  the  court  as  held  by  one  of  the 
judges  to  the  court  as  held  in  General  Term.  The  action  of 
the  Special  Term  is  subject  to  be  reversed,  and  to  be  directed 
by  the  General  Term  on  the  appeal,  and  the  same  rule  must 
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be  applied  to  the  powers  of  the  former  which  is  applied  to 
the  powers  of  a  circait  court.  Both  make  their  decrees  in 
obedience  to  a  superior  decree,  and  neither  can  review  a 
decree  so  far  as  it  is  so  made. 

In  the  present  case  the  Special  Term  decreed  for  a  gross 
snm,  but  that  sum  covered  both  the  rents  and  interest  there- 
on. As  to  the  first  of  these  charges,  it  acted  only  to  carry 
out  the  directions  of  the  General  Term,  and  cannot  review 
the  propriety  of  the  action  so  taken.  It  was  competent, 
however,  to  review  its  own  action  in  allowing  interest,  since 
that  part  of  its  decree  was  not  authorized  or  directed  by  this 
court,  and  such  a  proceeding  would  not  involve  a  review  of 
the  decision  of  this  court. 

We  observe  that  this  demurrer  is  to  the  whole  bill.  As 
it  is  good  only  as  to  a  part,  it  must  fail  altogether ;  but 
where  a  demurrer  is  too  extensive,  the  court  may  grant  leave 
to  amend  by  narrowing  its  terms.  The  defendant  has  leave 
to  do  so  in  this  case. 

The  demurrer  was  amended  accordingly,  and  a  decree  was 
rendered  for  the  sum  remaining  after  deducting  interest  on 
the  rents. 
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John  A.  Butler  vs.  Margaret  Butler. 

Same  vs.  Mart  E.  Btrne. 
Law.    Nob.  22,885  and  23,178. 

5  Decided  Noyember  13. 18«l. 

I  The  Cmsp  Jubtxcb  and  Joatioes  Cox  and  Jambs  slttinir. 

1.  A  mere  devise  to  two,  as  to,  ^'William  Joseph  and  John  A.  Butler,*' 
without  more,  would  create  a  life  estate  in  joint  tenancy. 

2.  But  whether  such  a  devise  after  a  previous  devise  of  the  same  property 
for  life  is  to  be  considered  a  life  estate  merely,  or  an  estate  in  fee,  or 
a  joint  tenancy,  or  a  tenancy  in  common  is  to  be  controlled  by  the 
intention  of  the  testator  as  gathered  from  other  parts  of  the  will. 

3.  Where  the  context  of  a  will  gives  to  langaa£e  employed  in  one  clause 
a  particular  meaning,  the  court  will  give  the  same  meaning  to  the 
same  language  employed  in  another  clause. 

statement  of  the  case. 

Abraham  Butler  being  seized  of  lot  28  in  square  254  in 
the  city  of  Washington^  died  leaving  his  last  will  and  testa- 
ment. The  clauses  relating  to  this  piece  of  property  reading 
as  follows : 

*^I  give  and  bequeath  to  my  wife  Sarah  Butler  for  and 
during  her  natural  life,  the  house  and  lot  I  own  situated  on 
the  north  side  of  F  street  between  11th  and  13th  streets, 
square  number  290  in  the  city  of  Washington,  and  occupied 
by  R.  C.  Washington,  as  my  tenant,  also  the  "  Miller  House" 
situated  on  the  south  side  of  F  street  and  between  13th  and 
14tb  streets  and  adjoining  the  house  in  which  I  now  reside, 
also  the  house  in  which  I  now  reside,  situated  on  F  street, 
between  18th  and  14th  streets  ;  both  of  said  houses  are  in 
square  number  264  in  the  city  of  Washington.     *     *     •     * 

"And  after  the  death  of  my  said  wife  I  give  and  bequeath 
to  Elizabeth  Catharine  Earhart,  my  daughter,  and  to  my 
son  Ferdinand  Butler,  and  to  my  daughter  Mary  Virginia 
Butler,  the  house  and  lot  situated  on  the  north  side  of  F 
street  between  11th  and  12th  streets,  square  number  290, 
and  now  occupied  by  R.  C.  Washington  as  my  tenant,  to- 
gether  with  the  piece  of  ground  purchased  by  me  from 
Henry  Turner,  to  drain  the  same,  and  after  the  death  of 
Ferdinand  Butler  and  his  daughter  Sarah  Butler,  I  desire 
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ttnd  request  that  the  interest  in  property  bequeathed  to  said 
Ferdinand  Butler,  shall  then   revert  to  my  heirs-at-law..    • 

"And  after  the  death  of  my  said  wife  Sarah  Butler  I  give 
and  bequeath  to  my  sons  William  Joseph  Butler  and  John 
A.  Butler  the  house  and  premises  herein  described  and 
known  as  the  "  Miller  House  "  adjoining  the  house  in  which 
I  now  live,  also  the  house  in  which  I  now  live  and  the  house 
known  as  the  "  Pat  Dulany  House,"  situated  on  the  west 
side  of  13th  street,  between  E  and  F  streets,  which  said 
house  I  give  and  bequeath  to  ray  said  wife  Sarah  Butler, 
during  her  natural' life."         •#•••• 

After  the  death  of  the  testator,  William  Joseph  Butler, 
one  of  the  devisees  named  in  the  will,  also  died,  leaving  a 
last  will  whereby  his  wife,  Margaret  was  made  sole  devisee 
of  all  his  property,  real  and  personal. 

After  the  death  of  his  brother  William,  John  A.  Butler 
brought  these  actions  of  ejectment  to  recover  the  whole 
property  as  surviving  joint  tenant.  The  cases  were  consoli- 
dated and  submitted  to  the  court  below  on  an  agreed  state- 
ment of  facts  which  raised  the  question  whether  John  and 
William,  under  the  devise  of  Abraham  Butler,  held  this 
property  as  joint  tenants  or  tenants  in  common.  The  court 
IdcIow  found  that  they  held  as  tenants  in  common. 

W.  D.  Davidgb  and  John  F.  Riley  for  plaintifts : 

There  is  in  the  will  no  language  employed  and  nothing  to 
indicate  any  severance  of  the  estate  ;  it  is  such  language  as 
plainly  means  and  has  been  interpreted  in  all  the  authorities 
to  pass  an  estate  in  joint  tenancy. 

"  Where  lands  are  granted  to  two  or  more  persons,  except 
husband  and  wife,  without  any  restrictive,  exclusive  or  ex- 
planatory words,  all  the  persons  to  whom  lands  are  so  given 
take  as  joint  tenants."  Greenleaf's  Cruise,  Title  32,  Cap. 
22,  §  43  ;  3  Jarman  on  Wills,  1,  and  authorities  cited  ;  Martin 
vs.  Smith,  6  Am.  Dec,  894  ;  5  Binn.,  16  ;  Cowle  on  Devises, 
856  ;  Coke  on  Litt.,  187  6,  note  8  ;  2  Burrows'  Reps.,  1108  ; 
Crook  vs.  De  Vandes,  9  Vesey,  197,  and  cases  cited  in  note  6. 
7 
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The  case  of  Campbell  vs.  Herrou  (1  Taylor,  N.  C,  199  > 
is  exactly  in  point.  The  testator  devised  to  his  wife  for  life 
and  after  her  death  to  his  three  daughters  and  to  their  heirs^ 
executors,  administrators  and  assigns  forever.  It  was  there 
held  that  the  daughters  took  the  remainder  in  joint  tenancy. 

This  rule  is  as  well  recognized  in  equity  as  in  law,  as  the 
above  cases  cited  show. 

Such  words  of  severance  as  "to  be  equally  divided  between 
them,"  Qriswold  vs.  Johnson,  5  Conn.,  365  ;  "divided  equally 
among  her  children,"  Whiting  vs.  Cook,  8  Allen,  63  ;  "to 
be  equally  divided  between  them,  share  and  share  alike," 
Parks  vs.  Knowlton,  14  Pick.,  432,  Emerson  vs.  Cutler,  14 
Pick.,  108,  Allison  vs.  Kurtz,  2  Watts,  185;  "in  equal 
shares,"  Gilpin  vs.  Hollingsworth,  3  Md.,  190;  "share  and 
share  alike,"  17  Serg.  &  Rawle,  61,  and  numerous  other  cases- 
where  such  or  equivalent  language  is  used,  have  been  held  to- 
make  an  estate  granted  or  devised  a  tenancy  in  common  in- 
stead of  a  joint  tenancy,  as  it  would  have  been  without  such 
words. 

All  these  cases  show  that  an  estate  created  by  such  words^ 
as  are  made  use  of  in  the  case  on  trial  must  be  a  joint 
tenancy.  The  ground  of  the  decision  in  all  such  cases  is 
that  particular  words  were  used  from  which  the  court 
collected  an  intention  in  the  testator  to  create  a  tenancy  ia 
common. 

The  only  variation  of  the  rule  to  interpret  such  language 
as  devises  the  "Miller  House"  and  the  "Pat  Dulany  House"^ 
to  the  two  sons  as  passing  a  joint  tenancy  is  where  statutes 
have  substantially  abolished  such  an  estate  or  made  express 
provision  for  changing  the  interpretation  adopted  at  common 
law.  In  our  jurisdiction  there  has  been  no  change  of  the 
common  law,  and  estates  in  joint  tenancy  have  been  repeat- 
edly recognized.  Maybury  vs.  Brien,  15  Peters.  21 ;  4 
Kent,  400,  and  authorities  cited. 

Nothing  is  better  established  than  that  the  intent  of  the 
testator  is  to  govern  the  construction  of  his  will.  It  is, 
however,  such  an  intention  as  may  be  gathered  from  the 
language  of  the  will  itself,  and  hence  it  is  the  legal  inten- 
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tioDy  and  not  the  actual  intention  which  the  law  seeks  after. 
A  general  or  moral  view  or  fancy  of  the  intention  of  the 
testator,  unless  expressed  in  the  will  as  controlling  the 
devisee,  may  not  be  sought  after,  and  however  agreeable  to 
a  sense  of  the  fitness  of  things  and  equality  in  division 
among  beneficiaries,  has  no  force  in  the  interpretation  of 
unequivocal  language.  Allen  vs.  Allen,  18  Howard,  385; 
Miller  r^.  Travers,  8  Bingham,  244;  Walston's  Lessee  vs. 
White,  5  Ind.,  297;  4  Kent,  631;  Martindale  vs.  Warner,  15 
Penn.,  471;  American  Bible  Society  vs.  Pratt,  9  Allen,  109* 

R.  T.  Merrick  and  J.  J.  Darlington  for  defendants : 

The  old  common  law  doctrine  of  joint  tenancy,  with  its 
incident  of  survivoi'ship,  has  been  abandoned  in  every  State 
and  territory  in  the  United  States,  unless  it  be  held  that  it 
still  lingers  in  the  District  of  Columbia.  Nor  has  express 
statutory  provision  been  held  necessary  to  its  abolition. 
Sergeant  vs.  Steinberger,  2  Ohio,  806;  see,  also.  Miles  175. 
Fisher,  10  Ohio,  1;  Phelps  vs.  Jetson,  1  Root,  48;  Lowe  vs. 
Brooks,  23  Ghi.,  825;  Nichols  vs.  Denny,  87  Miss.,  59. 

Unless  the  reasoning  of  these  cases  shall  be  disapproved  of 
by  this  court,  estates  in  joint  tenancy  no  more  exist  here 
than  in  Ohio,  and  the  other  States  noted  above.  For  not 
only  have  we  "  no  statutes  recognizing  the  existence  of  any 
such  principle  as  the  right  of  survivorship,"  but  we,  too,  have 
laws  authorizing  joint  tenants,  as  well  as  tenants  in  common^ 
"  to  demand  and  have  partition."  See  Md.  Act  of  1794,  ch. 
60,  sec.  8;  Act  of  1797,  ch.  114,  sec.  5. 

Nor  does  there  seem  to  be  any  reported  case,  either  in  this 
court  or  its  predecessors,  or  in  the  Supreme  Court  of  the ' 
United  States,  in  which  the  right  of  survivorship  has  been 
recognized  and  enforced  in  this  District.  And  the  act  of 
August  15, 1876,  providing  for  compulsory  partition  betwecQ 
"  all  tenants  in  common  and  coparceners  of  any  estate  in 
lands,  tenements  or  hereditaments,  equitable  as  well  as  legale 
within  the  District  of  Columbia,"  not  only  does  not  recog- 
nize, but  ignores,  the  existence  of  estates  in  joint  tenancy 
here. 
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But,  if  this  court  shall  be  unwilling  to  adopt  and  follow 
the  reasoning  of  the  very  respectable  courts  cited  above,  it 
is  established  by  an  overwhelming  and  unanimous  mass  of 
authorities,  that  such  estates  are  not  to  be  favored,  and  that 
•courts  are  "  to  exercise  their  ingenuity  against  them."  See 
Martin  vs.  Smith,  5  Binney,  16;  Evans  ts.  Brittain,  8  Serg. 
A  R.,  135;  Galbraith  vs.  Galbraith,  3  Serg.  &  R.,  892; 
Bambaugh  vs.  Bambaugh,  11  Serg.  &  R.,  191;  Chew  vs. 
Chew,  1  Md.,  168. 

To  the  same  effect  are  all  the  American  authorities,  and, 
for  more  than  a  century  past,  the  English  authorities  also. 

If  it  shall  be  held  that  estates  in  joint  tenancy  still  exist 
here,  we  have,  therefore,  at  least  this  established  proposition 
to  start  with:  that  the  devise  in  controversy  here  is  not  to 
be  construed  an  estate  of  that  description  if  there  be  any 
escape  from  such  a  construction ;  that  the  court  is  **  required  " 
as  well  as  inclined  to  "  give  the  widest  and  most  liberal 
construction  "  to  Abraham  Butler's  will,  in  order  to  defeat . 
the  plaintiff's  claim.  It  is  conceived,  however,  that,  in  this 
case,  a  fair  and  natural  interpretation  of  the  testator's  mean- 
ing, as  disclosed  in  the  will,  will  be  sufficient  for  that  pur- 
pose. 

Where  words  having  a  technical  signification  are  used,  but 
it  is  evident  from  the  context  that  the  testator  used  them  in 
a  sense  different  from  their  technical  one,  they  are  to  be  con- 
strued according  to  the-  sense  in  which  the  testator  under- 
stood  them. 

And  where  any  word  is  used  in  a  will  in  a  non-technical 
sense,  or  in  a  sense  peculiar  to  the  testator,  the  courts  will 
construe  such  word  in  the  same  sense  throughout  the  will ; 
or,  as  the  rule  is  sometimes  stated,  "  Words  are  ordinarily  to 
receive  the  same  construction  in  every  part  of  the  instru- 
ment." 

These  two  rules  of  construction  are  so  well  established  as, 
doubtless,  to  render  superfluous  any  citation  of  authorities  in 
support  of  them.  Some  illustrations  of  their  application, 
however,  will  be  given,  after  their  bearing  upon  the  present 
case  has  been  pointed  out. 
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It  will  be  observed  that  in  the  two  clauses  of  the  will 
in  which  the  testator  makes  provision  for  the  children  of 
his  first  and  of  his  second  marriage,  quoted  above,  the 
conveying  words  used  are  precisely  the  same.  In  the  first 
he  "gives  and  bequeaths"  to  Elizabeth,  Ferdinand  and 
Mary,  and,  in  the  second,  he  "gives  and  bequeaths"  to  "Wil- 
liam and  John,  without  either  words  of  inheritance  or 
words  of  severalty  in  either  case. 

But,  looking  to  the  latter  part  of  the  first  of  these  de- 
vises, it  is  unmistakably  obvious  that  the  testator  did  not 
understand  or  use  these  words,  "I  give  and  bequeath," 
without  more,  in  their  ordinary,  limited,  technical  sense; 
for  he  goes  on  to  provide  that,  after  the  death  of  one 
of  these  three  devisees,  and  of  his  daughter,  the  share  given 
to  him  should  revert  to  the  testator's  heirs-at-law. 

It  is,  therefore,  as  evident  as  if  the  testator  had  ex- 
pressly so  declared,  that  he  understood  and  used  the  worda 
"I  give  and  bequeath,"  as  conveying  to  his  children  dis- 
tinct interests,  which,  on  the  death  of  any  one  of  them,, 
would  pass  to  his  child,  and  upon  the  death  of  that  child 
would  continue  to  regularly  descend,  unless  otherwise  ex- 
pressly limited.  In  other  words,  the  testator  understood 
and  used  the  words  "  I  give  and  bequeath,"  in  this  clause 
of  his  will,  as  conveying  the  devised  property  to  his  chil- 
dren as  tenants  in  common,  and  in  fee,  except  as  to 
Ferdinand's  share,  which  was  to  be  for  his  own  life  and 
that  of  his  daughter  only,  and  then  revert. 

This  being  the  obvious  sense  in  which  the  testator  un- 
derstood and  used  the  words  in  question  in  that  clause 
of  the  will  in  which  he  makes  provision  for  the  children 
of  his  first  marriage,  it  is  submitted,  upon  principle  and 
upon  the  authorities,  that  he  must  be  understood  to  con- 
tinue so  to  use  and  understand  them  when  he  comes^  in  the 
immediately  succeeding  clause,  to  provide  for  the  children 
of  his  second  marriage. 

•^  Where,  throughout  any  instrument,  words  are  used  in 
a  peculiar  sense,  one  part  may  be  explained  by  reference 
to  another.    And  ordinarily  words  are  to  receive  the  same 
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construction  in  every  part  of  the  instrument."  Elliot  vs. 
Carter,  12  Pick.,  442  ;  and  see  Bundy  vs.  Bundy,  88  K  Y., 
421 ;  Kiah  vs.  Grenier,  56  N.  Y.,  220  ;  Tucker  vs.  Ball,  1 
Barb.,  94  ;  Breasley  vs.  Breasley,  9  N.  J.  Eq.,  27  ;  Carnagy 
vs.  Woodstock,  2  Munf.,  284  ;  Chew  ts.  Chew,  1  Md.,  168  ; 
Feltmau  vs.  Butts,  8  Bush,  119 ;  Moore  vs.  Moore,  12  B. 
Mon.,  656 ;  Van  Nostrand  vs.  Moore,  62  N.  Y.,  12 ;  Van 
Kleck  vs.  Dutch  Church,  20  Wend.,  471  ;  Tucker  vs.  Tucker, 
1  Seld.,  418  ;  Iloppock  v^.Tucker,  59  K  Y.,  208. 

And  see  also  the  case  of  Ferry  vs.  Langley,  decided  by 
this  court,  and  reported  in  1  Mackey,  140,  where  the  testator 
devised  certain  property  to  his  daughters  Eliza  and  Mary, 
"in  trust  for  the  benefit  of  their  children,"  the  question  was 
whether  the  children  took  per  capita  or  by  groups.  The 
court  said : 

"  We  have  looked  over  the  whole  of  this  will  to  find  out 
what  was  really  intended.  Now  we  find  one  clause  giving 
to  Eliza  Ferry,  a  house  and  lot  for  the  benefit  of  her  children, 
who  were  evidently  looked  upon  as  a  group  to  which  this 
property  was  given  as  a  provision.  The  same  course  was 
followed  in  the  devise  of  another  house  and  lot  to  Mary 
Langly  and  her  children,  whether  many  or  few.  The  testator 
then  has  one  more  house  left,  and  this  he  gives  to  the  same 
mothers  for  their  children,  and  our  conclusion  is  that  he  in- 
tended to  regard  them  as  groups,  in  this  instance,  jiist  as  he 
had  done  before.^^ 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

These  cases  were  actions  of  ejectment  and  depend  upon 
the  interpretation  to  be  given  to  the  will  of  Abraham  Butler. 
He  says  in  his  will  '^  and  after  the  death  of  my  said  wife,  I 
give  and  bequeath  to  Elizabeth  Catherine  Earhart,  my 
daughter,  and  to  my  son  Ferdinand  Butler,  and  to  my 
daughter  Mary  Virginia  Butler,  the  house  and  lot  situated 
on  the  north  side  of  F  street  between  11th  and  12th  streets, 
square  number  290,  and  now  occupied  by  E.  C.  Washington 
as  my  tenant,  together  with  the  piece  of  ground  purchased 
by  me,  from  Henry  Turner  to  drain  the  same ;  and  after  the 
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death  of  Ferdinand  Butler  and  his  daughter  Sarah  Butler,  I 
•desire  and  request  that  the  interest  in  property  bequeathed 
to  said  Ferdinand  Butler,  shall  then  revert  to  my  heirs-at- 
Jaw." 

And  for  the  children  of  his  second  marriage  he  provided 
as  follows:  "And  after  the  death  of  my  said  wife  Sarah 
Butler,  I  give  and  bequeath  to  my  sons  William  Joseph 
Butler  and  John  A.  Butler,  the  house  and  premises  herein 
•described  and  known  as  the  "  Miller  House,"  adjoining  the 
house  in  which  I*now  live,  and  the  house  known  as  the  "  Pat 
Dulaney  House,"  situated  on  the  west  side  of  18th  street, 
between  E  and  F  streets,  which  said  house  I  give  and  be- 
queath to  my  said  wife  Sarah  Butler  during  her  natural 
life." 

William  Joseph  Butler  died,  leaving  a  wife  and  child,  and 
John  A.  Butler,  having  the  impression  that  he  was  entitled 
to  the  whole  of  the  property  as  surviving  joint  tenant,  insti- 
tuted these  actions  of  ejectment  to  recover  the  property. 
The  only  question  is  whether  he  was  a  joint  tenant  or  a  ten- 
ant in  common  with  his  deceased  brother. 

The  mere  devise  to  the  two  sons  William  Joseph  and  John 
A.  Butler,  without  more,  would  give  a  life  estate  in  joint 
tenancy.  Such  a  devise,  after  a  previous  devise  of  the  same 
property  for  life,  would  be  considered  by  some  courts  a  gift 
•of  the  fee,  but  it  would  still  be  a  joint  tenancy.  But  on 
both  questions,  viz.,  whether  it  be  a  life  estate  merely,  and 
whether  in  joint  tenancy,  or  in  common,  light  is  thrown  on 
the  intention  of  the  testator  from  other  parts  of  the  will. 

In  the  previous  clau3e  to  the  one  in  controversy,  if  we 
omit  the  reference  to  Ferdinand  Butler's  daughter,  we  will 
have  a  devise  to  a  son  and  two  daughters  generally,  with  a 
provision,  that  after  the  death  of  the  son,  the  interest  in  the 
property  bequeathed  to  him  shall  revert  to  the  testator's 
heirs-at-law.  This  implies,  that  according  to  the  testator's 
understanding  of  the  general  language  he  had  already 
used,  it  would,  but  for  this  provision,  go  elsewhere.  If  he 
^understood  the  nature  of  a  joint  tenancy,  which  is  hardly 
.supposable,  he  might  have  thought  that  it  would  survive  to 
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the  others.  More  probably,  he  thought  that  it  would  de- 
scend to  the  heirs  of  Ferdinand.  And,  indeed,  the  language 
"the  interest  in  property  bequeathed  to  said  Ferdinand,"" 
&c.,  indicates  that  he  supposed  he  had  bequeathed  a  separate 
interest  to  him,  and  not  strictly  a  joint  interest  to  him  and 
others.  But  this  probability  becomes  almost  certainty  when 
we  add  the  reference  to  Ferdinand's  daughter.  He  gave 
nothing  in  terms  to  this  daughter,  but  directed  that  her 
father's  share  after  her  death  should  revert.  Did  he  mean  by 
implication  to  give  her  a  life  estate,  after  ft  life  estate  which 
he  understood  he  had  given  to  her  father,  or  did  he  assume 
that  the  father's  share  would  descend  to  the  daughter  in  fee 
by  virtue  of  his  previous  general  devise,  and  design,  by  this 
provision,  to  reduce  it  to  a  life  estate  in  her?  It  seems  to- 
ns the  latter  was  the  testator's  intention. 

He  desires  and  requests,  not  that  Ferdinand's  share  shall 
revert,  but  that  the  interest,  i,  e.,  the  estate,  in  property  be- 
queathed to  Ferdinand,  shall,  after  the  death  of  his  daughteVy 
revert  to  the  testator's  heirs-at-law ;  all  of  which  seems  to 
assume  that  the  estate  bequeathed  to  Ferdinand  was  such  as- 
to  descend  to  his  daughter  in  fee,  if  not  thus  diverted  in 
another  direction. 

It  seems  to  us,  then,  that  he  understood  his  general  devise 
in  this  clause,  unmodified,  to  have  the  effect,  of  giving  au 
estate  in  common,  in  fee  simple  ;  or,  in  other  words,  that  he 
used  the  language  which  he  employed  in  that  sense.  And 
inasmuch  as  he  used  the  same  phraseology  in  the  following 
clause,  we  think  he  used  it  in  the  same  sense  there.  The 
authorities  seem  abundantly  to  justify  us  in  translating  a 
meaning  which  the  context  gives  to  language  employed  ia 
one  clause,  to  the  same  language  employed  in  another. 
And  we  feel  especially  justified  in  doing  so,  when  it  avoids 
the  result,  which  the  testator  could  hardly  have  intended,  of 
cutting  off  the  family  of  one  son  in  favor  of  the  other. 

We  think  the  intention  was  to  give  an  estate  in  common 
to  the  two  brothers,  and  that  the  court  below  was  right  in 
holding  the  plaintiff'  not  entitled  to  recover,  as  claimed  in 
the  declaration. 
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John  E.  Kendall  vs.  William  L.  Vandbrlip. 
Law.    Ko.  21,748. 

5  Decided  November  20, 188?. 

i  The  CmBF  Justiob  and  Joatloes  Cox  and  Jambs  sittinff. 

1.  Under  section  716  of  the  Kevised  Statutes  of  this  District,  it  is  tlie 
party  only  wlio  pays  the  illegal  interest,  who  is  given  the  right  to  re- 
cover, and  not  some  other  party ;  therefore,  where  certain  promis- 

;  sory  notes  made  by  V .  for  the  accommodation  of  T.  were  deposited  with 
K.  as  collateral  security  for  money  loaned  by  K.  to  T.  at  usurious  rates, 
v.  cannot,  when  sued  by  K.  upon  the  notes,  set  off  against  K.'s  de- 
mand, the  amount  of  the  usurious  interest  paid  by  T. 

2.  Whether,  under  Section  716,  R.  S.  D.  C,  the  party  paying  the 
usurious  interest  may  set  off  the  amount  so  paid  in  an  action  against 
him  by  the  party  receiving  it,  qucere, 

3.  Money  cannot  be  set  off  against  the  plaintiff  *s  demand  which  the 
defendant  could  not  recover  from  him  in  an  independent  suit. 

4.  It  is  not  competent  for  the  court,  where  parties  have  paid  money 
expressly  as  usury,  to  make  a  different  application  of  it,  and  apply 
it  as  a  payment  on  account  of  the  debt  and  legal  interest. 

STATEMENT  OF  THE  CASE. 

Motion  for  a  new  trial  on  exceptions. 

This  was  an  action  to  recover  a  balance  of  $575.92,  with 
legal  interest  claimed  to  be  due  on  certain  promissory  notes 
executed  by  the  defendant.  The  defendant  had  signed  the 
notes  at  the  request  of,  and  for  the  accommodation  merely 
of  one  Seth  Terry,  who  desired  to  negotiate  a  loan.  Terry 
then  delivered  them  to  the  plaintift*,  who  advanced  the 
money  upon  them  without  discount  ;  it  beinsc  agreed,  how- 
ever, between  Terry  and  the  plaintiff,  that  Terry  was  to  pay 
five  per  cent,  a  month  interest  for  the  use  of  the  money. 
Terry  paid  this  usurious  interest  until  the  amount  thus  paid 
aggregated  $347.82.  This  suit  being  then  brought  against 
Yanderlip,  as  maker  of  the  notes,  the  latter,  besides  a  num- 
ber of  other  pleas  not  material  to  be  stated  here,  sought  to 
have  the  usurious  interest  paid  by  Terry,  applied  in  reduction 
of  the  plaintiff's  claim  upon  the  notes,  and  to  that  end 
pleaded  it  first  as  a  partial  payment,  and  second  by  way  of 
set-oft*;  his  pleas  to  that  efi'ect  being  as  follows : 

'^That  there  has  been  paid  and  discharged  to  the  said 
plaintiff',  on  account  of  said  several  promissory  notes,  the 
sam  of  $347.82,  for  which  said  sum  the  plaintiff  has 
given  the  defendant  no  credit. 
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^'That  the  plaintifi*  at  the  commencement  of  this  suit  was 
and  still  is  indebted  to  the  defendant  in  the  sum  of  (847. 
S2,  for  money  received  by  him  for  the  use  of  the  defendant, 
as  appears  by  the  particulars  of  said  debt  hereunto  annexed, 
and  he  is  willing  that  the  same  be  set -off  against  the  plain- 
tiff's demand." 

J^ARTICULARS  OF  SbT-OFF. 

"John  E.  Kendall  to  William  L.  Vanderlip,  Dr. 
To  money  paid  plaintiff  for  the  use  of  the  defend- 
ant (W.L.  Vanderlip) $847  82." 

Issue  being  joined,  the  plaintiff' on  the  trial,  after  proving 
the  execution  and  delivery  of  the  notes  rested.  The  de- 
fendant, then  having  proven  the  facts  above  stated,  and 
having  placed  Terry  upon  the  stand,  asked  him  the  follow- 
ing question  : 

"How  much,  if  any,  money  did  you  pay,  or  cause  to  be 
paid  to  the  plaintiff*  as  usurious  interest,  at  the  rate  of  five 
per  cent,  per  month  before  this  suit  was  brought,  and 
within  one  year,  immediately  preceding  the  7th  day  of  Sep- 
tember, 1881?" 

Whereupon  plaintiff^'s  counsel  objected  to  the  question  ; 
and  the  court,  the  defendant  excepting,  sustained  the  objec- 
tion. The  jury  having  found  for  the  plaintiff',  for  the 
amount  claimed,  and  a  motion  for  a  new  trial  being  over- 
ruled, the  case  came  to  this  court  on  the  exception  to  the 
above  ruling. 

Leon  Tobrinbr  for  plaintiff: 

1st.  Section  715  of  the  Revised  Statutes  of  the  District  of 
Columbia  contemplates,  it  will  be  observed,  an  executory 
contract,  in  which  case  if  there  be  a  usurious  agreement,  the 
plaintiff*  merely  recovers  his  principal. 

Section  716  contemplates  an  executed  contract,  and  pro- 
vides for  an  aggressive  7iot  a  defensive  action — it  allows  the 
person  who  has  paid  usurious  interest  to  sue  for,  and  recover 
alt  the  interest  paid  upon  a  usurious  contract. 

It  is  submitted  that  the  statute  having  created  a  new 
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right,  and  declared  the  remedy,  the  right  can  only  be  en- 
forced in  the  manner,  and  the  remedy  can  only  be  that  which 
the  statute  prescribes.  Farmers'  National  Bank  vs.  Bearing, 
SI  U.  S.,  36;   Barnet  vs.  National  Bank,  98  U.  S.,  658. 

In  the  case  of  the  Bank  vs.  Bearing,  the  Supreme  Court 
says :  *'  Where  a  statute  creates  a  new  offense  and  denounces 
the  penalty,  or  gives  a  new  right,  and  declares  the  remedy, 
the  punishment  or  the  remedy  can  be  only  that  which  the 
6tatute  provides." 

In  Barnet  vs.  The  Bank,  a  case  involving  the  right  to  set 
off  usurious  interest  under  what  is  known  as  the  National 
Kank  act,  which  provides,  ^^and  in  case  a  greater  rate  of 
interest  has  been  paid^  the  person  or  persons  paying  the  same, 
or  their  legal  representatives,  may  recover  back  in  any 
action  of  debt  twice  the  amount  of  interest  thus  paid," 
the  Supreme  Court  says:  "In  the  first  defense,  the  pay- 
ment of  the  usurious  interest  is  distinctly  averred,  and  it  is 
sought  to  apply  it  by  xoay  of  off-stt  or  payment  to  the  bill  of 
exchauge  at  suit.  In  our  analysis  of  the  statute  we  have 
seen  that  this  could  not  be  done.  Nothing  more  need  to  be 
said  upon  the  subject;"  and  further:  "Where  a  statute 
-creates  a  new  right,  and  provides  a  specific  remedy  or 
punishment,  they  alone  apply.  Such  provisions  are  ex- 
clusive." 

That  a  claim  arising  out  of  the  penalty  under  the  usury 
law  was  not  intended  to  be  used  by  way  of  set-ofl:*,  is  evident. 
The  act  respecting  set-otf,  was  passed  February  22, 1867 — 
fully  three  years  before  the  act  regulating  the  rates  of 
interest  (April  22,  1870),  and  yet  in  the  latter  act,  there 
is  no  provision  for  set-oft',  but  an  affirmative  remedy  is  only 
provided. 

"The  usury  laws  can  only  be  taken  advantage  of  as  a 
defense  in  the  manner  prescribed  by  law."  Kamson  vs.  Hays, 
39  Mo.,  448  ;  Hadden  vs.  Imes,  24  111.,  884  ;  Bank  vs.  Sher- 
wood, 10  Wis.,  184 ;  Eastwood  vs.  Kennedy,  44  Md.,  568  ; 
Wiley  vs.  Tale,  1  Mete,  658. 

2d.  The  defense  of  usury  is  personal  to  the  party  paying 
or  contracting  to  pay  the  same. 
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Sec.  716,  R.  S.  D.  C,  alloios  the  person  paying  tisurious  in-- 
ieresi  to  sue  for ^  and  recover  the  same.  The  right  under  thia 
act  is,  therefore,  personal  to  the  party  paying,  Lazear  P5. 
Nat.  Union  Bank  of  Maryland,  52  Md.,  122  ;  Cady  vs.  Good- 
now,  49  Vt.,  400  ;  Farmers'  and  Mechanics'  Bank  vs,  Kim- 
mel,  1  Mich.,  84. 

3d.  Is  the  claim  arising  out  of  the  alleged  payment  of 
usury  such  a  claim  as  can  be  made  the  subject-matter  of  a 
plea  in  set-off  by  the  defendant  in  this  case'i 

Sec.  810  of  the  R.  S.  D.  C,  provides :  "  Mutual  debts  be- 
tween the  parties  to  an  action,  may  be  set  off,"  &c.,  &c. 

To  be  mutual,  the  claim  or  debts  sought  to  be  set  off  must 
belong  to  the  defendant  in  his  own  rights  it  must  be  such 
that  he  could  maintain  an  independent  suit  thereon  in  his 
own  name.   Waterman  on  Set-off' and  Recoupment,  §150  et  seq. 

This  the  defendant  could  not  have  done  with  the  claim 
he  seeks  to  establish  as  a  siet-off ;  it  therefore  does  not  meet 
the  requirements  of  a  "  mutual  debt." 

E.  A.  Newman  for  defendant : 

A  debt  arising  out  of  a  penalty  is  the  proper  subject  of 
set-oft'.     Sec.  810,  Rev.  Stat.,  D.  C. 

Set-off  is  in  the  nature  of  a  cross-action.  Chase  vs.  Strain, 
15  K  H.,  585. 

Statutes  of  5g^()^  ought  to  be  liberally  expounded  to  ad- 
vance justice  and  prevent  circuity  of  action.  Pate  vs.  Gray, 
1  Hemp.,  Ark.,  155. 

Money  paid  as  usury  may  be  set  oft'  against  the  principal 
in  an  action  for  the  principal.  Cook  vs,  Lillo,  103  U.  S., 
792  ;  Farwell  vs.  Meyer,  35  Ills.,  40  ;  Sayler  vs,  Daniels,  37 
Ills.,  831 ;  Fay  vs.  Lovejoy,  20  Wis.,  424  ;  Wood  vs.  Lake, 
13  Wis.,  94 ;  Dole  vs.  Northup,  19  Wis.,  266. 

In  the.  case  of  Ewing  vs.  Griswold,  (48  Vt.,  400),  the 
court  used  this  language :  ^'  The  general  right  of  a  defendant 
in  an  action  of  assumpsit  to  offset  any  claim  that  he  might 
recover  in  a  declaration  for  money  had  and  received  cannot 
be  questioned,  and  we  think  there  is  no  reason  or  authority  for 
making  the  action  to  recover  usury  an  exception.^^ 
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Where,  upon  a  promissory  note,  the  plaintiff  has  received 
interest  above  the  rate  iixed  by  law,  the  defendant  in  a  suit 
upon  the  note  is  entitled  to  have  such  excess  deducted. 
Larabee  vs.  Lambert,  32  Me.,  97 ;  Loud  vs.  Merrill,  45  Me., 
516  ;  West  vs.  Meddock,  18  Ohio  St.,  418. 

Surety  or  accomodation  maker  may  take  advantage  of 
usury.  Livingstone  vs.  Harris,  11  Wend.,  3:^9  ;  Post  vs.  The 
Bank,  7  Hill,  891  ;  Thompson,  Ex'r,  vs.  Thompson,  8  Mass., 
185  ;  Smith  vs.  Cooper,  9  Iowa,  376  ;  9  Iowa,  254  and  276  ; 
53K  T.,  31. 

A  fair  construction  of  our  statute  touching  usury,  as  com- 
pared with  the  construction  given  similar  statutes,  would 
authorize  the  party  bound  by  the  usurious  contract  to  plead 
«et-otf  or  recover  usury.  Rev.  Stat.,  §§  713  to  717,  inclusive  ; 
€ole  r.^.  Savage,  Clark's  Ch.  R.  ( N".  T.),  487,  anJ  authorities 
cited,  supra. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  to  recover  a  balance  of 
$575.92,  alleged  to  be  due  on  certain  promissory  notes,  with 
interest  from  the  9th  of  March,  1868. 

At  the  trial  it  appeared  that  Vanderlip,the  defendant,  was 
simply  an  accomodation  maker  of  the  notes  for  the  benefit  of 
a  third  party,  one  Seth  A.  Terry,  who  was  not  a  party  to  the 
notes.  Terry  delivered  the  notes  to  Kendall  (although  they 
were  in  form  made  payable  to  Kendall  in  the  first  instance) 
and  received  the  full  amount  of  them  from  Kendall ;  and, 
under  the  plea  of  set-oflT,  there  was  an  oiier  to  prove  for  the 
defence,  that  at  the  time  Terry  obtained  the  money  from 
the  plaintiflF,  there  was  a  stipulation  to  pay  him  extra  interest 
si  the  rate  of  five  per  cent,  a  month,  and  that  Terry  did,  in 
fact,  pay  as  such  extra  interest,  the  sum  of  $347.82  ;  and  the 
defendant  claimed  the  right  to  have  this  sum  deducted  from 
the  $575.92,  the  balance  due  on  the  notes,  of  principal  and 
legal  interest.  The  court  below  refused  to  admit  the  evi- 
dence on  this  point,  and  exception  was  taken  ;  and  the  only 
question  before  us  in  the  case  is :  Had  the  defendant  the 
right  to  have  this  deduction  made,  that  is  to  have  this  usu- 
rious interest  deducted  from  the  legal  debt? 
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The  arguments  for  the  defence  in  support  of  this  offer 
were : 

1st.  That  the  Revised  Statutes  of  the  District  of  Coluni- 
bia  give  the  right  to  a  party  who  pays  illegal  interest  to  re- 
cover it  in  an  action. 

2d.  That  where  a  party  has  a  right  to  maintain  an  action 
for  a  money  demand,  he  has  a  right  to  set  that  off  against 
a  demand  in  an  action  against  him. 

3d.  That  the  maker  of  the  note  is  competent  to  make- 
this  defence  as  well  as  any  other  party. 

On  the  part  of  the  plaintiff  two  answers  to  this  claim  are- 
made.  It  said,  tirat,  that  the  Revised  Statutes  of  the  District 
provide  a  new  right  and  declare  the  remedy,  and  that  in  such  a 
case,  only  the  specific  remedy  which  the  law  prescribes  can 
be  resorted  to.  Section  716  of  the  Revised  Statutes  of  the 
District  gives  simply  the  right  to  sue  for  the  illegal  interest 
paid — not  the  right  to  set  it  off  by  way  of  defence  in  an 
action  ;  and  decisions  of  the  Supreme  Court  have  been  ap- 
pealed to,  in  which  it  has  been  held  that,  although  the 
National  Bank  act  provides  that  a  party  paying  illegal  in- 
terest may  recover  twice  the  amount  in  an  action,  yet  he 
cannot  set  off  the  amount  so  illegally  paid,  in  an  action 
against  him,  his  only  remedy  being  the  one  provided  for  in 
the  act.  It  is  a  question  with  us  whether  this  decision  would 
govern  in  a  case  arising  under  the  law  of  the  District,  which 
does  not  give  the  right  in  exactly  the  same  shape  as  that  in 
which  it  is  given  by  the  National  Bank  act  ;  but  it  becomes 
unnecessary  in  this  case  to  decide  that  question. 

The  second  point  is  that  the  law  of  set-off  applies  only  to 
mutual  demands.  -  That  is,  that  the  defendant  may  set  oft'  a 
demand  which  he  has  against  the  plaintiff,  but  not  a  demand 
which  belongs  to  another  party.  Under  our  statute,  it  is 
the  party  paying  the  illegal  interest  to  whom  is  given  the 
right  to  recover,  and  not  some  other  party.  The  language 
of  the  statute  is :  "  If  any  person  or  corporation  within  the 
District  shall  directly,  or  indirectly,  take  or  receive  any 
greater  amount  of  interest  than  is  provided  for  in  this  chap- 
ter, upon  any  contract  or  agreement  whatever,  it  shall  be 
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lawful  for  the  person,  or  his  personal  representative,  or  the 
corporation  paying  the  same,  to  sue  for  and  recover  all  the 
interest  paid  upon  any  such  contract  or  agreement."  Now, 
in  this  case,  the  illegal  interest  was  paid  by  Terry,  for  whose 
accomodation  these  notes  were  made,  not  by  the  maker  of 
the  notes ;  and  it  is  very  plain  that  the  maker  cannot  main- 
tain a  suit  against  Kendall  to  recover  money  paid  by  Terry, 
a  third  party,  out  of  his  own  pocket. 

This  being  the  case,  the  defendant  cannot  set  off  in  this 
suit  this  claim  which  he  could  not  recover  in  an  independent 
suit  against  the  party  to  whom  it  was  paid.  This  answer  is^ 
we  think,  conclusive,  at  least  upon  the  defence  made  in  its 
present  form.  Indeed,  this  very  question  has  been  decided 
by  the  Court  of  Appeals  in  Maryland,  and  also  by  the  court 
of  last  resort  in  Wisconsin,  in  a  case  almost  exactly  like  the 
present,  with  the  exception  that  there  the  party  for  whose 
accommodation  the  note  was  made  was  a  party  to  the  paper, 
whereas  in  this  case  Terry  was  not  a  party  to  these  notes» 
In  that  case,  it  appeared  that  the  defendant  had  never  paid 
the  plaintiff  anything  upon  the  note,  either  as  interest  or 
•  usury,  but  that  the  person  for  whose  accommodation  it  was 
endorsed  had  ;  and  the  court  held  that,  so  far  as  the  personal 
payments  were  concerned,  the  defendant  could  not  apply 
them  to  his  own  benefit,  either  as  payment  or  as  set-oft'. 

So  that,  as  far  as  this  evidence  was  ottered  by  the  defendant 
to  sustain  the  plea  of  set-off,  we  think  the  court  below  waa 
correct  in  ruling  it  out. 

We  have  looked  through  the  record  and  the  decisions 
cited,  to  see  whether  the  defence  could  not  be  made  in  some 
other  form.  There  is  a  plea  of  partial  payment  covering  the 
same  facts.  Now,  if  this  money  could  be  treated  as  a  payment 
on  account  of  the  principal  and  legal  interest,  no  matter  by 
whom  paid,  such  payment  would,  of  course,  reduce  the  debt 
by  so  much,  and  the  plaintiff*  could  only  recover  the  balance 
actually  due.  Perhaps,  then,  if  this  could  be  treated  as  such 
a  payment,  although  the  evidence  was  offered  in  support  of 
the  defence  of  set-off,  it  would  still  be  pertinent  under  the 
issues  in  this  action  ;  but  the  question  is  :  Will  the  law  im- 
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pute  or  ascribe  or  apply  a  payment  made  expressly  as  usury, 
to  the  principal  and  legal  interest  of  a  debt  ?  There  is  a 
great  difficulty  in  doing  this.  The  case  put  is  that  of  a  debt, 
partly  legal  and  partly  illegal — not  illegal  in  the  sense  of 
malum  in  se,  but  in  the  sense  of  malum  prohibitum,  and  it 
may  be  regarded  also  as  made  illegal  for  the  benefit  of  the 
defendant.  Now,  the  question  is,  whether,  when  payments 
of  this  character  have  been  made  and  applied  to  illegal  in- 
terest by  consent  of  both  parties,  it  is  the  duty  of  the  court 
to  apply  those  payments  to  the  part  of  the  debt  which  is 
legal  and  not  to  that  which  is  illegal  ?  When  the  parties 
have  agreed  that  the  payment  shall  be  applied  to  a  part  of 
the  debt  which  was  not  legally  binding,  and  have  actually 
made  such  application,  can  the  court  step  in  and  say  :  We 
will  undo  all  that  and  make  a  new  agreement  for  you,  so 
that  this  payment  shall  be  applied,  not  to  the  part  of  the 
debt  which  is  usurious  but  to  that  part  which  is  legal  ?  It 
seems  to  us  that  to  do  this  w'ould  be  transcending  the  power 
of  the  court. 

A  number  of  cases  have  been  cited  on  the  part  of  the  de- 
fence from  the  reports  of  Wisconsin,  Illinois,  New  York, 
Massachusetts  and  Iowa.  In  one  case  in  Wisconsin  it  was 
held  that  the  party  should  be  allowed  to  deduct,  by  way  of 
set-otf,  the  interest  which  had  been  illegally  paid.  The  pay- 
ment was  expressly  relied  upon  as  a  set-oif,  not  as  an  appli- 
cation of  the  illegal  payment  to  the  legal  part  of  the  debt. 

In  an  Illinois  case  general  language  was  used  to  the  effect 
that  the  party  might  deduct ;  but  the  pleadings  are  not  set 
out,  nor  does  it  appear  on  what  principle  the  court  so  held. 

In  certain  cases  cited  from  the  Maine  reports  the  right  to 
deduct  was  allowed  expressly  upon  the  authority  of  the  re- 
vised statutes  of  that  State. 

The  New  York  and  Massachusetts  cases  cited  have  no  ap- 
plication to  this  direct  question. 

There  is  an  Iowa  ^case  which  holds  that  where  the  party 
gave  a  separate  note  of  $300  to  cover  usury  upon  another 
debt,  the  defendant,  who  had  himself  given  and  paid  the 
note,  might  claim  to  have  it  deducted. 
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In  other  words',  notwithstaiiding  the  application  of  the 
payment  made  by  the  parties  themselves,  the  court  under- 
took to  make  another  application,  and  to  treat  it  precisely 
ss  it  would  treat  a  payment  made  without  any  specific  ap- 
propriation ;  but  that  decision  seems  to  be  contrary  to  the 
whole  tenor  of  the  authorities.  We  think,  therefore,  that 
it  is  not  competent  for  the  court,  when  parties  have  actually 
paid  money  expressly  as  usury  to  afterwards  make  a  difterent 
application  of  the  money,  and  apply  it  as  a  payment  on  ac- 
count of  the  debt  and  the  legal  interest.  So  that  even  in 
-connection  with  the  defence  of  partial  payment,  this  evi- 
dence was  not  admissible.  The  judgment  is,  therefore, 
affirmed. 

The  Chief  Justice  dissented. 


Moses  Solomon  vs,  Sarah  Garland. 

Law.     No.  20,682. 

5  Decided  November  20, 188S. 

#  The  Chibf  Jcstiob  and  Jastloes  Cox  and  Jameb  sitting. 

1.  The  effect  of  sections  727  and  728  of  the  Revii^ed  Statutes  relating  to 
the  District  is  to  render  a  married  woman  competent  to  act  in  her 
character  of  proprietor  of  her  separate  estate,  just  as  any  other  pro- 
prietor may  act.  Not  only  may  she  give  away,  sell,  lease  or  lend  her 
separate  property,  hut  she  may  charge  it  with  any  Icind  of  lien,  and 
she  may  do  so  hy  the  same  acts  or  contracts  wliich  would  operate  in 
the  case  of  any  other  proprietor. 

:2.  In  addition  to  the  absolute  contract  power  given  her  by  these  two 
sections,  in  cases  where  her  separate  property  was  the  subject-matter 
of  the  contract.  Congress  went  further  and  gave  her  in  the  next  sec- 
tion a  lilce  power  in  certain  other  defined  cases  where  the  subject- 
matter  of  the  contract  was  not  her  separate  property,  but  something 
^*  having  relation  "  to  it,  although  it  was  a  matter  iu  wiiich,  previous 
to  the  contract,  she  had  no  interest  or  right. 

■3.  Tlie  question  whether  the  alleged  contract  is  about  a  matter  having 
the  required  relation  to  her  separate  property,  is  a  question  of  law. 

4.  That  is  not,  within  the  meaning  of  the  statute,  a  matter  having  rela- 
tion to  her  separate  property,  when  there  is  a  tokil  absence  of  all  right 
to  claim,  as  her  property,  that  to  whicli  the  subject-matter  of 
the  contract  is  alleged  to  have  relation. 

■o.  But  this  ruling  is  not  to  be  talcen  as  meaning  that,  in  ascertaining 
the  existence  of  a  separate  property  to  which  the  matter  of  contract 
mast  have  relation,  the  question  whetlier  her  title  Is  a  good  and  valid 
one  will  be  tried. 

6.  The  furnishing  of  a  house  belonging  separately  to  a  married  woman 
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is  a  matter  having  relation  to  her  separate  property  within  the  mean* 
ing  of  the  statute. 

7.  An  executory  agreement  by  a  married  woman  to  purchase  a  house,  ia^ 
binding  upon  neither  party.  She  will  not,  therefore,  by  virtue  of  such 
agreement,  be  the  owner  of  a  separate  estate  in  relation  to  which 
she  may  make  a  contract. 

8.  Whether  a  married  woman  who  talces  a  lease  of  a  house,  and  thereby 
acquires  a  term,  may  contract  for  the  furnishing  thereof,  as  a  matter 
having  relation  to  her  property  in  the  term,  qucare, 

9.  A  married  woman  being  in  the  occupation  of  a  house  and  premises, 
it  was  contended  that,  as  she  could  not  be  dispossessed  by  the  owner 
without  thirty  davs'  notice,  she  was,  therefore,  the  owner  of  a  term  in 
the  premises  to  that  extent ;  that  such  a  term  was  her  separate  prop- 
erty, and  that  the  purchase  of  furniture  to  furnisii  this  house  was  a 
matter  having  relation  to  her  right  to  possess  it  for  tliis  term. 

Held,  That  the  thirty  days'  notice  is  a  limitation  upon  the  landlord's 
remedy,  and  that  the  occupation  meanwhile  l>eing  on  suffrance  has 
not  the  quality  of  a  term ;  It  is  not  assignable,  and  has  none  of  the 
traits  of  property,  and  therefore  cannot  be  treated  as  the  separate 
property  of  a  married  woman. 

10.  The  statute  gives  to  a  married  woman  power  to  make  certain  con* 
tracts  when  she  actually  has  separate  property,  but  she  is  not  given 
that  power  by  merely  pretending  to  have  such  property.  The  question 
is  one  of  legal  capacity,  and  a  mudulent  pretense  that  the  capacity 
exists  cannot  create  it.  The  doctrine  of  estoppel  has,  therefore,  no- 
application  to  a  case  of  tliat  kind. 

11.  A  married  woman  made  a  purchase  of  furniture.  The  contract 
had  no  relation  to  her  separate  estate,  but  she  promised  to  pay  for 
the  goods  out  of  the  rents  derived  from  a  house  which  was  her 
separate  property. 

Hda,  That  at  law  this  was  a  mere  promise  to  pay  money,  and  that  a 
married  woman's  promise  to  pay  for  that  which  does  not  relate  to  her 
separate  property  cannot  be  enforced.  Whether  such  a  promise  would 
operate  as  a  charge  upon  her  rents  and  could  be  enforced  in  equity^ 
quasre. 

STATEMENT  OF  THE  CASE. 

Motion  for  a  new  trial  on  exceptions. 

This  ^as  an  action  to  recover  of  the  defendant,  a  married 
woman,  a  balance  due  upon  a  purchase  of  furniture  by  her» 
The  declaration  alleged  the  ownership  by  defendant  as  her 
sole  and  separate  estate,  of  a  house  on  Sixth  street^  in  the 
city  of  .Washington,  and  a  purchase  of  furniture  by  her  from 
plaintiff  for  use  in  said  house,  upon  a  promise  of  the  defend- 
ant to  pay  for  the  same  out  of  her  separate  estate.  Upon  the 
trial  it  was  shown  that  the  defendant  was  a  married  woman 
living  with  her  husband  and  owning  in  her  own  right  in  fee- 
simple,  as  her  separate  estate,  the  house  and  premises  No. 
107  Sixth  street,  in  Washington.  In  the  early  part  of  1877 
there  were  large  dealings  in  furniture  between  plaintiff  and 
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dftfiairibint,  and  when  the  accoant  was  settled  a  balance  of 
$160  was  fboftd  due  the  plain  tiif. 

In  Jaly ,  1877,  defendant  went  topIaiBtiiF  'a  store  and  asked 
a  farther  credit.  She  stated  at  the  time  that  she  was  the 
owner  of  a  house  on  Corcoran  street,  and  of  other  property  ; 
that  she  received  $800  a  month  rent  for  her  Sixth  street 
house,  and  that  she  would  pay  the  plaintiff  $50  a  month  out 
of  such  rent  until  her  accoant  was  squared. 

On  these  representations,  goods  of  the  value  of  $811.27 
were  then  sold  to  her.  Part  of  the  goods  thus  sold,  com- 
prising a  Brussels  carpet  and  some  minor  articles  charged  at 
$125,  were  delivered  at  the  Sixth  street  house,  the  balance 
was  delivered  at  the  house  on  Corcoran  street. 

It  was  shown  that  at  the  time  of  the  sale  and  delivery  of 
the  furniture,  the  defendant  had  a  parol  agreement  for  the 
purchase  of  the  Corcoran  street  house,  and  was  in  occupation 
thereof,  but  the  purchase  of  the  property  was  never  perfected 
by  her.  Subsequently  to  July,  1877,  the  defendant  paid  on 
the  account  $820,  leaving  still  due  $151.27,  for  which  this 
suit  was  brought. 

This  being  all  the  evidence  offered,  the  defendant  there- 
upon prayed  the  court  to  instruct  the  jury  that : 

"The  plaintiff  is  not  entitled  to  recover  in  this  suit  for 
any  furniture  sold  for  the  use  of,  and  delivered  at  the  house 
on  Corcoran  street,  there  being  no  proof  that  said  house  was 
the  separate  estate  of  the  defendant.'' 

Which  prayer  being  refused,  the  following  was  then 
offered  : 

*^  That  the  purchase  of  household  furniture  by  a  married 
woman,  living  with  her  husband,  which  is  not  necessary  to 
the  beneficial  enjoyment  of  her  then  existing  separate  estate^ 
is  not  a  contract  in  a  matter  having  relation  to  her  sole  and 
separate  estate." 
This  was  also  refused,  as  was  likewise  the  following  : 
**  That  a  married  woman,  living  with  her  husband,  cannot 
render  herself  personally  liable  on  an  oral  contract  for  the 
purchase  of  household  furniture  which  is  not  necessary  to 
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the  beneficial  enjoyment  of  her  previoasly  existing  separate 
estate." 

All  the  prayers  of  the  defendant  being  refused,  the  court 
then  charged  the  jury  substantially: 

"  That  if  they  believed  from  the  evidence  that  she  bought 
the  goods  on  the  credit  of  her  separate  estate,  and  so  stated 
at  the  time,  it  is  immaterial  where  they  were  delivered ; 
and  if  the  defendant,  being  the  owner  of  separate  estate, 
purchased  this  property,  stating  to  the  person  from  whom  she 
bought,  that  it  was  for  her  separate  estate,  it  was  enough, 
and  she  is  responsible  in  this  action.  She  is  just  as  liable  for 
a  false  and  fraudulent  statement  as  for  a  true  one." 

The  jury  then  found  for  the  plaintiiF  for  the  amount 
claimed,  and  the  case  came  to  the  General  Term  on  excep- 
tions by  the  defendant  to  the  refusal  of  the  court  to  instruct 
the  jury  as  prayed. 

BiRNET  &  BiRNET  for  plain tifi\ 

Hagner  &  Maddox  for  defendant. 

This  case  presents  the  question  whether  the  purchase  of 
household  furniture  by  a  married  woman,  on  open  account, 
with  a  promise  to  pay  for  same  out  of  the  rents  of  a  house 
owned  by  her,  in  her  own  right,  as  a  separate  estate,  creates 
an  obligation  on  which  she  will  be  liable  in  a  suit  at  law. 
The  case  does  not  come  within  the  requirements  of  the  mar- 
ried woman's  act,  as  expounded  by  this  court  in  Harmon  vs. 
Garland,  1  Mackey,  1.  There,  in  the  verdict,  the  jury  found 
that  '^  said  furniture  was  bought  and  used  by  defendant  for 
furnishing:  a  house  forming  part  of  her  separate  estate,  which 
house,  so  furnished,  said  defendant  thereafter  rented."  On 
this  state  of  facts,  the  court  says  :  "  We  think  it  a  fair  in- 
ference from  the  verdict  in  this  case,  that  the  defendant,  in 
order  to  rent  the  house  to  advantage,  had  to  furnish  it."  In 
other  words,  that  it  was  necessary  for  the  beneficial  enjoyment 
of  her  then  existing  separate  estate. 

There  was  no  room  for  such  an  inference  here.  The  evi- 
dence offered  showed  simply  a  purchase  of  furniture  and  a 
delivery  of  same — part  at  a  house  on  Sixth  street,  the  balance 
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at  a  house  on  Corcoran  street.  There  was  not  a  scintilla  of 
proof  that  the  defendant  at  the  time  of  the  various  pur- 
chases, stated  even  that  they  were  for  the  purpose  of  fur- 
nishing houses  belonging  to  her.  It  cannot  be  inferred 
from  this  that  the  furniture  was  necessary  '*  in  order  to  rent 
her  houses  to  advantage."  Non  constat  that  the  purchases 
were  not  made  for  the  purpose  of  engaging  in  business  as  a 
trader  in  furniture.  For  these  reasons  it  follows  that  there 
was  error  in  refusing  to  instruct  as  prayed  in  the  second 
and  third  prayers. 

The  case  would  rather  fall  within  the  rulings  as  laid  down 
in  Rich  vs.  Hyatt,  8  Mac  Arthur,  686,  where  it  was  held  that 
the  statute  confers  on  married  women  no  new  rights  in  respect 
of  the  means  of  acquiring  property,  and  that  it  does  not 
authorize  her  to  make  an  executory  contract  for  the  pur- 
chase of  another's  estate.  Or  in  Schneider  va.  Garland> 
1  Mackey,  850,  where  it  was  held  that  it  is  not  enough  to 
render  her  liable  at  law  to  say  that  the  goods  were  sold  on 
the  faith  and  credit  of  her  separate  estate,  and  on  her  prom- 
ise to  pay  out  of  said  estate.  The  same  ruling  was  made 
in  McDermott   Bros.  vs.  Garland,  1  Mackey,  496. 

The  court's  charge  to  the  jury  was  almost  identical  with 
that  in  Schneider  vs.  Garland,  supray  with  the  additional 
infirmity  that  there  is  in  the  evidence  adduced  no  proof 
that  she  stated  to  the  person  from  whom  she  made  the  pur- 
chase, that  "  it  was  for  her  separate  estate."  The  facts  dis- 
closed  no  such  statement. 

The  charge  also  touches  upon  the  question  of  estoppel,  and 
the  same  point  is  raised  by  defendant's  first  prayer. 

It  would  seem  that  estoppel,  either  by  deed  or  in  pais, 
does  not  apply  to  a  married  woman,  she  being  supposed  to 
be  under  the  compulsion  of  her  husband,  and  therefore 
unable  to  assent  to  a  contract.  Lowell  vs.  Daniels,  2  Gray> 
168;  Bank  vs.  Lee,  18  Peters,  119;  Kun  vs.  Coleman,  89  Pa. 
St.,  299;  Adelphi  Loan  Ass.  vs.  Fairhurst,  9  Ex.  (W.  H.  & 
G.),422. 

It  certainly  could  not  be  carried  to  the  extent  of  creating 
a  separate  estate  by  estoppel,  which  is  necessary  to  meet  the 
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'exigencies  of  this  case.    This  would  be  a  veritable  legal 
absurdity. 

But  the  doctrine  of  estoppel  has  little  or  no  application  to 
the  case.  It  is  in  evidence  that  the  defendant,  at  the  time 
of  asking  a  further  credUy  stated  to  the  plaintiff  that  she 
was  the  owner  of  a  house  on  Corcoran  street.  Ordinarily  it 
would  still  have  been  necessary  for  the  plaintiff,  in  order  to 
maintain  his  suit,  to  show  that  this  house  was  her  sole  and 
separate  property  within  the  purview  of  the  statute.  In 
this  he  not  only  failed,  but  actually  showed  that  the  defend- 
ant never  had  the  legal  title  to  the  property.  Further  than 
this,  there  is  no  averment  in  the  declaration,  nor  was  there 
anything  in  the  proof  to  show  that  defendant,  at  the  time  of 
purchase,  told  the  plaintiff  that  the  furniture  was  intended 
for  use  in  the  Corcoran  street  house.  This  action  is  brought 
only  for  goods  sold  for  the  use  of  and  delivered  at  the  Sixth 
street  house.  Any  question  over  furniture  delivered  at  the 
Corcoran  street  house  was  coram  nonjudice. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

It  appears  by  the  bill  of  exceptions  that  the  defendant  is 
a  married  woman,  living  with  her  husband  ;  that,  at  the  time 
of  the  transaction  on  which  this  suit  is  based,  she  owned,  as 
her  separate  estate,  a  house  and  lot  on  Sixth  street  in  Wash- 
ington; that  in  the  early  part  of  the  year  1877  there  were 
large  dealings  in  furniture  between  plaintiff  and  defendant, 
and  that  upon  settlement,  of  that  account  a  balance  of  $160 
was  due  to  plaintiff ;  that  in  July  of  that  year  defendant 
applied  to  plaintiff  for  a  further  credit ;  that  she  stated  to 
plaintiff  at  that  time  that  she  was  the  owner  of  a  house  on 
Corcoran  street,  in  this  city,  and  of  other  property;  "that 
she  received  three  hundred  dollars  a  month  rent  for  her 
Sixth  street  house,  and  that  she  would  pay  the  plaintiff  fifty 
dollars  a  month  out  of  such  rent  until  her  account  was 
squared;"  that  "on  these  representations,  goods  of  the 
value  of  $811.27  were  then  sold  to  her  ; "  that  "  part  of  the 
goods  thus  sold,  comprising  a  Brussels  carpet  and  some  minor 
articles,  charged  at  $125^  were  delivered  at  the  Sixth  street 
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house,  and  the  balaooe  was  delivered  at  the  house  on  Oor- 
*<5orBn  street." 

"It  was  shown  that  at  the  time  of  the  sale  and  delivery 
of  the  furniture,  the  defendant  had  a  parol  agreement  for 
the  purchase  of  the  Corcoran  street  house,  and  was  in  occu- 
pation thereof,  but  the  purchase  of  the  property  was  never 
perfected  by  her.  Subsequently  to  July,  1877,  the  defend- 
ant paid  on  the  account  $820,  leaving  still  due  $151.27." 
It  is  stated  by  the  bill  of  exceptions  that  this  was  the  whole 
of  the  evidence  offered  at  the  trial. 

Thereupon  the  defendant  prayed  the  court  to  instruct  the 
jury:  1st.  That  "the  plaintiff  is  not  entitled  to  recover  in 
this  suit  for  any  furniture  sold  for  the  use  of  and  delivered 
at  the  house  on  Corcoran  street,  there  being  no  proof  that 
said  house  was  the  separate  estate  of  the  defendant."  2nd. 
That  "  the  purchase  of  household  furniture  by  a  married 
woman,  living  with  her  husband,  which  is  not  necessary  to 
the  beneficial  enjoyment  of  her  then  existing  separate  estate, 
is  not  a  contract  in  a  matter  having  relation  to  her  sole  and 
separate  estate."  3rd.  That  "  a  married  woman,  living  with 
her  husband,  cannot  render  herself  personally  liable  on  an 
oral  contract  for  the  purchase  of  household  furniture  which 
is  not  necessary  to  the  beneficial  enjoyment  of  her  pre- 
viously existing  separate  estate."  All  of  these  prayers  were 
refused  and  exceptions  were  taken. 

After  refusing  these  prayers,  the  court  charged  the  jury 
substantially: 

"That  if  they  believed  from  the  evidence  that  she  (the 
defendant)  bought  the  goods  on  the  credit  of  her  separate 
estate,  and  so  stated  at  the  time,  it  is  immaterial  where  they 
veere  delivered ;  and  if  the  defendant,  being  the  owner  of 
separate  estate,  purchased  this  property,  stating  to  the  per- 
son from  whom  she  bought  that  it  was  for  her  separate 
estate,  it  was  enough,  and  she  is  responsible  in  this  action. 
She  is  just  as  liable  for  a  false  and  fraudulent  statement  as 
for  a  true  one."    To  this  instruction  defendant  duly  excepted. 

It  is  convenient  to  state  generally  the  conclusions  of  the 
majority  of  the  court  upon  the  facts  presented  by  the  bill  of 
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exceptions^  and  to  consider  afterwards  how  far  the  rulings  at 
the  trial  conform  to  them. 

Section  727  of  the  Revised  Statutes  for  this  District  define 
the  statics  of  what  is  there  called  the  "sole  and  separate 
property "  of  a  married  woman,  and  section  728  states  her 
power  of  control  over  it.  The  eftect  of  one  of  these  pro- 
visions is  to  absolve  the  property  itself,  and  of  the  other  to 
absolve  the  wife,  as  owner  of  it,  from  the  control  of  the 
husband.  She  is  made  competent  to  act,  in  her  character  of 
proprietor,  just  as  any  other  proprietor  may  act.  Not  only 
may  she  give  away,  sell,  lease,  or  lend  her  separate  property,, 
but  she  may  charge  it  with  any  kind  of  lien,  and  she  may 
do  so  by  the  same  acts  or  contracts  which  would  operate  in 
the  case  of  any  other  proprietor.  If  the  act  had  stopped 
there,  a  married  woman's  contract  power,  absolute  and  com* 
piete  as  it  would  have  been  within  its  limits,  would  never- 
theless have  been  strictly  limited  to  control  over  the  res 
known  as  her  separate  property;  and  she  would  have 
remained,  in  all  other  respects,  under  the  disabilities  imposed 
upon  her  by  the  common  law.  But  Congress  went  further^ 
and,  in  addition  to  absolute  contract  power  in  cases  where 
her  separate  property  was  the  subject-matter  of  the  con* 
tract,  gave  her,  in  the  next  section,  a  like  power  in  certain 
other  defined  cases,  where  the  subject-matter  of  the  contract 
was  not  her  separate  property,  but  something  "  having  rela- 
tion" to  it.  In  respect  to  this  matter,  also,  she  was^ 
empowered  by  the  statute  to  make  a  contract,  although  it 
was  a  matter  in  which  previous  to  such  contract  she  had  no- 
interest  or  right.  The  common  law  was  altered  by  the 
statute  only  to  this  extent,  and  in  matters  not  having  such 
"relation,"  married  women  in  the  District  of  Columbia  were 
left  as  they  had  been  placed  by  the  common  law.  As  this 
is  a  question  of  legal  capacity,  the  question  whether  the 
alleged  contract  is  about  a  matter  having  the  required  rela- 
tion, is  necessarily  a  question  of  law,  and  addresses  itself  to 
the  court.  In  the  cases  which  have  heretofore  arisen  under 
this  statute,  this  question  has  been  so  treated.  We  take  the 
rule,  then,  to  be  this,  that  when  the  statute  gives  to  a  mar* 
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lied  woman  absolute  contract  power  in  a  matter  ^'  having 
relation  to  her  sole  and  separate  property,"  it  contemplates, 
first,  the  existence  of  something  which  is  capable  of  being 
regarded,  either  at  law  or  in  equity,  as  her  sole  and  separate 
property  ;  and,  secondly,  that  the  matter  shall  have  relation 
to  that  property.  We  do  not  mean  that,  in  ascertaining  the 
existence  of  a  separate  property  to  which  the  matter  of  con- 
tract must  have  relation,  the  question  whether  her  title  is  a 
good  and  valid  one  will  be  tried.  It  is  enough  to  say  for  the 
present  that  there  must  not  be  a  total  absence  of  all  right 
to  claim  as  her  property  the  property  to  which  the  matter 
in  contract  is  alleged  to  have  relation.  In  such  case  the 
matter  claimed  to  have  relation  cannot  be  held,  within  the 
meaning  of  this  statute,  to  be  a  matter  having  relation  to 
her  sole  and  separate  property.  It  is  obvious  that  this  power 
to  contract  in  relating  matters  was  given  in  order  that  she 
might  have  the  largest  and  completest  enjoyment  of  her 
actual  property.  In  order  that  she  should  have  this,  it  was 
not  enough  that  she  should  merely  be  able  to  dispose  of  that 
property ;  she  must  be  able  to  make  contracts  which  secure 
to  her  the  full  use  and  enjoyment  of  it  while  she  holds  it. 
But  the  incidental  or  relating  power  is  not  to  be  construed 
to  apply  where  the  principal  power  cannot.  In  giving  her 
power  to  contract  in  matters  having  relation  to  her  separate 
property,  Congress  cannot  have  intended  that  she  might 
exercise  it  in  cases  where  she  had  nothing  over  which  she 
could  exercise  the  disposing  power  given  by  the  previous 
provision  of  the  same  statute.  It  could  not  have  been 
intended,  by  this  additional  contract  power,  to  secure  or 
enlarge  her  enjoyment  of  what  she  could  not  pretend  to  have 
at  all.  The  whole  statute  must,  of  course,  be  construed 
together;  and  as  the  provision  giving  her  absolute  control 
over  her  separate  property  contemplates  the  actual  existence 
of  such  property,  so  the  provision  giving  her  power  to  con- 
tract in  matters  relating  thereto  contemplates  the  same 
thing.  Such  matter  must  relate  to  something  which  comes 
within  her  power  of  direct  control.  Let  us  apply  these 
principles  to  the  facts  of  the  case  before  us. 
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Undonbtedly  the  furnishing  of  a  bouse  bekmfhigv^nntely 
to  a  married  woman  is  a  "  matter  having  relation "  to  her 
separate  property  within  the  meaning  of  this  statute,  and 
this  court  has  so  held.  Without  power  to  contract  in  such 
a  matter  she  could  not  enjoy,  as  the  statute  intends  she  shall, 
the  full  benefit  of  proprietorship.  She  could  own  and  sell,  but 
could  not  use,  her  house.  But  does  the  defendant's  purchase 
of  furniture  for  the  Corcoran  street  house  come  within  this 
principle  ?  Can  that  house  be  treated  as  in  any  sense  her 
property,  so  that  another  matter  may  have  the  relation  to  it 
intended  by  the  statute  ?  Did  she  acquire  even  a  pretence 
of  title  by  the  alleged  executory  contract  for  its  purchase  ? 
We  are  of  opinion  that  the  so-called  contract  was  not,  as  to 
either  party,  a  contract  at  all. 

The  statement  of  the  bill  of  exceptions,  that  the  de- 
fendant "  had  a  parol  agreement  for  the  purchase  of  the 
Corcoran  street  house,  and  was  in  occupation  thereof,"  is 
imperfect.  It  does  not  show  that  she  had  paid  for  the  house, 
and  only  lacked  a  conveyance  to  perfect  her  title.  We  must 
suppose,  therefore,  that  there  was  only  a  promise  on  one 
side  to  sell  and  on  the  other  to  buy,  and  that  Mrs.  Gar- 
land's promise  to  purchase  was  the  consideration  of  the  promise 
to  sell.  This  presumption  is  confirmed  by  the  fact  that  the 
plaintifi*  took  pains  to  prove  that  she  was  in  possession.  It 
is  not  shown  that  she  entered  under  the  agreement  of  sale, 
and  it  is  immaterial  whether  she  did  so  or  not.  Part  per- 
formance of  a  contract  which  both  parties  are  competent  to 
make  may  relieve  the  party  performing  of  the  operation  of 
the  Statute  of  Frauds,  and  thus  enable  him  to  insist  upon  per- 
formance on  the  other  side  ;  but  this  defendant's  part  perform- 
ance of  a  promise  which  the  law  disabled  her  to  make  would 
not  bind  her  to  a  complete  performance,  or  make  her  prom- 
ise valid.  She  could  not  become  a  legal  promissor  by  acts 
if  she  could  not  by  a  written  and  express  promise.  This 
would  be  to  make  her  competent  to  promise,  because  she 
pretended  to  have  that  power.  Legally,  then,  there  was  no 
promise  to  purchase  the  Corcoran  street  house ;  the  promise 
to  sell  was  without  consideration  and  could  not  be  enforced. 


Digitized  by  CjOOQIC 


u 


SoLOHON  V.  Garland.  128 

In  other  words,  there  was  no  eoniraci  for  the  sale  and  par* 
chase  of  the  Corcoran  street  honse.  So  familiar  a  principle 
hardly  calls  for  the  citation  of  authorities^  and  we  shall  refer 
to  but  one.  "  Courts  of  equity,"  says  Story  (Eq.  Jur.,  787), 
will  not  carry  into  specific  execution  any  merely  nvde  pacts 
or  voluntary  agreements,  not  founded  upon  some  valuable  or 
meritorious  consideration  ;  nor  between  parties  not  sui  juris 
or  competent  to  contract,  as  infants  and  femes  coveriy  See, 
also,  Story's  Eq.,  sec.  728. 

It  is  objected  that,  in  applying  this  clause  of  the  statute, 
the  court  will  not  consider  whether  the  property,  to  which 
another  matter  is  said  to  relate,  is  held  by  a  good  title- 
That  proposition,  as  stated,  is  correct,  but  it  is  not  involved 
in  this  case.  This  defendant  had  no  pretence  of  title,  in- 
asmuch as  her  claim  of  equitable  title  must  rest  upon  an  ex- 
ecutory contract  which  the  law  disabled  her  to  make,  and 
which  she  could  not  possibly  enforce.  She  was  simply  a 
stranger  to  what  is  alleged  to  have  been  her  separate 
property. 

A  pretence  of  separate  property  has  been  made,  however, 
upon  another  ground.  It  was  suggested  that,  being  law- 
fully in  possession,  she  could  not  be  dispossessed  by  the  owner 
without  thirty  days'  notice  ;  that  she  may  be  said,  therefore, 
to  have  a  term  in  the  premises  to  that  extent ;  that  such  a 
term  was  her  separate  property,  and  that  the  furnishing  of 
the  house  had  relation  to  her  right  to  possess  it  for  this  term. 
It  is  not  necessary  to  consider  here  whether  a  married 
woman  who  takes  a  lease  of  a  house,  and  thereby  acquires  a 
term,  may  contract  for  the  furnishing  of  that  house  as  a 
matter  having  relation  to  her  property  in  the  term.  It  is 
enough  to  say  that  no  term  is  shown  here.  The  thirty  days' 
notice  is  a  limitation  upon  the  landlord's  remedy,  and  the 
occupation  on  sufterance  has  not  the  quality  of  a  term.  It 
is  not  assignable  ;  it  has  none  of  the  traits  of  property,  and 
therefore  cannot  be  treated  as  separate  property  of  a  mar- 
ried woman. 

It  was  also  urged  in  argument  that,  as  the  furniture  for 
the  Corcoran  street  house  was  sold  on  the  strengh  of  her  as- 
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Burance  that  it  was  her  separate  property,  she  is  estopped  to 
deny  such  ownership.  We  have  already  said  that  this  statute 
gives  to  a  married  woman  power  to  make  certain  contracts 
when  she  actually  has  separate  property,  and  has  dot  given, 
it  when  she  merely  pretends  to  have  such  property.  To  say 
that  she  must  be  deemed  actually  to  have  separate  property 
by  reason  of  an  estoppel  of  this  kind,  is  merely  a  misap- 
prehension of  the  principle  of  estoppel  as  applied  to  estates. 
This  is  a  question  of  legal  capacity,  and  a  fraudulent  pre- 
tence that  the  capacity  exists  cannot  create  it.  The  case 
in  which  she  has  power  to  incur  a  personal  obligation  does 
not  come  into  existence  by  operation  of  an  authorized  at- 
tempt to  incur  it. 

We  have  said  that  a  married  woman  may  charge  her 
separate  property  with  a  lien,  and  that  she  may  do  so  by  the 
same  acts  or  contracts  which  would  operate  in  the  case  of 
any  other  proprietor  ;  and  it  has  been  suggested  that,  upon 
this  principle,  the  defendant's  promise  to  pay  fifty  dollars  a 
month  out  of  the  rents  of  her  Sixth  street  house  may  be 
treated  as  an  appropriation  of,  was  charging  a  lien  upon 
those  rents,  in  consideration  of  the  sale  to  her.  K  that  be 
so,  such  a  charge  cannot  be  enforced  in  this  action  for  the 
price  of  the  goods.  At  law  such  a  promise  can  only  be 
treated  as  a  mere  promise  to  pay  money ;  and  a  married  woman's 
mere  promise  to  pay  for  that  which  does  not  relate  to  her 
separate  property  cannot  be  enforced.  Whether  a  charge 
upon  defendant's  rents  could  be  enforced  in  equity,  we  need 
not  decide. 

With  these  views  we  must  reverse  the  judgment. 

Mr.  Chief  Justice  Carttbr  dissenting  : 

There  are  two  things  unembarrassed  in  this  case,  and  not 
inconsistent  with  each  other.  One  is,  that  the  defendant 
was  A  feme  covert  with  a  separate  estate.  There  is  no  trouble 
about  this ;  where  it  was  and  what  it  was  is  another  ques- 
tion. And  she  had  been  advanced,  under  the  law,  to  the 
condition  of  a /erne  soUy  in  dealing  with  her  separate  estate. 
That  proposition  is  also  unembarrassed.    The  plaintiff  in 
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this  case  sold  her  this  furniture  upon  the  credit  of  her 
separate  estate,  and  she  took  it — it  was  delivered  to  her  and 
she  took  a  part  of  it  to  her  house  upon  Sixth  street  and  a 
part  of  it  to  her  house  upon  Corcoran  street — whatever  title 
she  held  it  by.  She  said  it  was  her  separate  property,  and 
upon  the  faith  of  that  declaration  she  obtained  the  furniture 
in  question,  and  in  my  opinion  the  logic  involved  in  the 
power  to  make  a  contract  makes  the  party  to  it  amenable 
to  all  the  intendments  of  the  law,  whether  male  or  female, 
Jemt  covert  or  feme  sole;  that  the  philosophy  of  privilege 
and  of  conduct  necessarily  blends  with  the  administration 
of  justice  when  you  have  a  party  capable  of  making  a  con- 
tract ;  that  there  is  no  new  set  of  rules  to  control  rights  of 
femes  covert  enlarged  to  the  condition  of  femes  sole  as  peculiar 
to  them,  but  they  assume  with  their  right  all  of  the  obliga- 
tions of  the  law,  and  to  the  parties  with  whom  they  contract, 
as  effectually  as  though  they  were  of  the  masculine  gender. 
It  is  a  masculine  act ;  it  is  the  exercise  of  masculine  au- 
thority over  property,  and  it  never  entered  into  the  contem- 
plation of  the  law  that  there  was  to  be  a  new  mode  of 
administering  rights  under  it.  This  being  so,  this  woman 
applied  to  the  plaintiff  to  buy  his  goods  for  and  on  account 
of  her  separate  estate  ;  she  got  them  ;  she  has  them  now  ; 
and  the  question  is,  whether  they  shall  be  charged,  not  upon 
her  husband,  but  upon  her  separate  estate,  that  has  been 
enlarged  and  enriched  out  of  the  substance  of  the  plaintiff*. 
It  has  become  a  very  interesting  issue  in  this  case  what  the 
,  precise  degree  of  the  title  to  her  property  is,  whether  equita- 
ble or  legal,  valid  or  void,  and  we  are  introduced  into  an 
equity  examination  to  determine  the  real  character  of  the  title. 
Now  does  this  law  contemplate  any  such  thing  ?  Does  it 
contemplate,  in  a  transaction  over  personal  property,  where 
one  party  applies  to  another  to  buy  or  sell,  that  the  court, 
in  ascertaining  whether  she  is  liable  as  a  feme  sole  or  not, 
shall  ascertain  whether  the  t's  are  crossed  in  the  deed 
that  constitutes  the  title  to  her  property,  or  whether  it  is 
by  leasehold,  or  whether  it  can  be  enforced  in  a  court  of 
equity  ?     She  said  it  was  her  property  and  she  was  in  the 
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occupation  of  it  as  a  domicile  ;  the  furniture  went  to  that 
domicile  and  was  employed  by  her  there ;  why  not  believe 
her!  The  law  would  compel  you  to  believe  a  man,  why  not 
believe  a  feme  sole?  The  law  would  not  permit  a  man,  after 
buying  property  on  account  of  other  property,  to  say  to  the 
party  that  he  purchased  it  of,  "My  title  is  not  very  good  to 
this  property ;  in  fact,  I  haven't  got  any  ;  it  is  only  a  pos- 
sessory title  that  I  have,  and  I  am  liable  to  be  turned  out 
at  any  time  by  process  of  law."  Now  the  law  would  not 
listen  for  a  moment  to  a  man  with  that  plea ;  the  law  would 
say  to  him,  "You  said  it  was  your  property  ;  you  lived  in  it 
and  occupied  it ;  you  took  the  plaintiff's  goods  into  it  as  your 
separate  property,  and  the  law  will  not  permit  you  to  deny 
it."  Now,  I  cannot  discover,  with  all  the  reflection  I  have 
given  the  subject,  why  the  same  rule  should  not  apply  to  this 
case.  I  do  not  understand  why  a  woman  should  be  per- 
mitted to  deny  with  impunity  when  a  man  may  not. 

I  think  the  doctrine  of  estoppel  is  applicable  in  this  case, 
although  it  may  be  that  the  justice  below  laid  down  the 
rule  a  little  too  broadly,  for  this  court  has  said — and  I  think 
properly — that  the  contract  which  a  feme  covert  is  enabled 
to  make  must  relate  to  her  separate  estate.  The  purchase 
of  furniture  would  relate  to  it ;  the  purchase  of  a  halter  for 
a  horse  or  oats  to  feed  him  would  relate  to  it ;  tools  for  a 
.  farm  would  relate  to  it,  because  they  enter  into  the  enjoy- 
ment— the  occupation  of  the  property.  But  it  seems  to  be 
indicated  in  the  charge  of  the  court  below,  that  it  is  only 
necessary  to  show  that  she  said  the  purchase  was  on  account 
of  her  separate  estate,  and  that  she  would  be  estopped  by 
that  declaration.  Perhaps  this  is  carrying  the  rule  beyond 
what  has  been  held  by  the  court,  and  beyond  the  intend- 
ment of  the  statute  ;  but  it  did  not  affect  the  merits  of  this 
case,  for  here  you  have  a  separate  estate  revealed  to  the 
court.  It  matters  not  whether  it  was  on  Sixth  street  or 
Corcoran  street  where  one  part  of  this  furniture  went  and 
where  another  part  went ;  here  you  have  the  property  in  esse. 
I  care  not  what  the  estate  is,  whether  it  is  a  possessory  estate 
or  a  leasehold  estate,  provided  it  is  a  separate  estate,  and 
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where  that  is  shown  then  any  declaration  of  the  party  in- 
consistent with  the  existence  of  that  estate*  comes  with  all 
the  obligation  that  it  does  upon  anybody  else.  These  are 
the  considerations  that  advise  my  dissent  to  this  opinion. 


Georob  E.   Moore 

v$, 

Andrew  Langdon  and  Amzi  L.  Barbbr. 

Law.    No.  19,911. 

5  Decided  November  27. 1888. 

I  The  Chief  Justiob  and  Jastlees  Cox  and  Jakes  Bitting. 

1.  In  an  action  to  recover  damages  for  a  private  nuisance  on  the  prem* 
ises  of  tlie  defendant,  ic  is  error  to  admit  in  evidence  an  official  leter 
addressed  by  a  municipal  officer  to  the  defendant  notifying  him  of 
the  existence  of  a  public  nuisance  upon  his  property  and  directing 
him  to  abate  it.  Such  a  letter,  if  regarded  as  an  official  proceeding, 
is  r€8  inter  alios;  if  treated  as  a  declaration  of  the  fact,  it  is  mere  hear- 
say. It  is  also  objectionable  because  it  refers  only  to  the  existence  of 
a  public  nuisance,  and  could  not  therefore  establish  the  fact  of  a  private 
nuisance. 

2.  That  which  is  a  public  nuisance  affords  no  ground  of  action  unless  it 
is  also  a  private  nuisance. 

3«  A  verdict  will  be  set  aside  when  evidence  calculated  to  exercise  a 
decided  influence  upon  the  minds  of  the  jury  has  been  improperly 
admitted. 

4.  Where  one  owning  a  piece  of  ground  lays  it  off  into  lots  and  streets, 
and,  after  sewering  the  streets,  sells  the  lots,  each  lot  being  sold  with 
an  easement  in  these  sewers,  he  thereby  parts  with  his  right  of  con- 
trol over  the  sowers,  although  he  still  retams  the  technical  ownership 
of  the  soU  of  the  streets. 

5.  A  pei*8on  is  liable  only  for  that  damage  which  is  the  direct  and  proxi- 
mate result  of  his  acts.  Therefore  where  a  sewer  is  not  of  Usdf  a 
nuisance,  the  owner  or  builder  is  not  liable  because  a  nuisance  is 
created  by  an  improper  use  of  it  by  others,  and  over  which  he  has  no 
control. 

6.  SemtU^  It  might  be  otherwise  if  in  granting  an  easement  in  the  sewer 
he  had  warranted  to  the  grantee  the  right  to  make  such  improper  use 
of  it,  or  having  retained  control  over,  had  knowingly  permitted  such 
use. 

Motion  for  new  trial  on  exceptions. 
Thb  Case  is  stated  in  the  opinion. 
Elliott  &  Robinson  for  plaiatift". 

An  action  for  nuisance  lies  for  him  that  is  hurt  by  it ;  it 
lies  against  those  concerned  in  erecting  it,  and  those  who 


Digitized  by  CjOOQIC 


128  Moore  v.  Langdon. 

continue  it ;  it  lies  against  the  author  of  the  nuisance, 
although  he  has  no  interest  in  the  property  on  which  it 
exists,  or  having  once  had  such  interest,  has  parted  with  it. 
Thompson  vs.  Gibson,  7  M.  &  W.,  456;  Roswell  vs.  Prior,  12 
Mod.,  689.  One  is  not  permitted  to  transfer  his  wrong  over 
to  another,  so  as  to  discharge  himself.  It  is  not  necessary 
in  an  action  of  this  nature  that  a  person  charged  with  erect- 
ing the  nuisance  should  be  the  owner  of  the  freehold,  or  any 
part  of  it  upon  which  the  nuisance  is  erected  ;  it  is  sufficient 
if  he  is  a  party  to  the  erection  of  such  nuisance,  and  the  dis- 
position subsequently  of  his  interest  in  the  erection  consti- 
tuting the  nuisance  will  not  defeat  an  action  for  damages 
arising  from  such  nuisance  erected  by  him.  Dorman  vs. 
Ames,  12  Minn.,  451.  He  who  erects  a  nuisance  continues 
liable  as  long  as  the  nuisance  continues.  *  *  *  It  would 
be  very  difficult  to  find  a  good  reason  why  the  original 
wrong-doer  should  be  discharged  by  conveying  the  land. 
The  injury  has  no  connection  with  the  ownership  of  the 
land."  Plumer  vs.  Harper,  3  N.  H.,  88;  Eastman  vs.  Com- 
pany, 44  Id.,  144;  Custice  vs.  Thompson,  19  Id.,  478;  Staple 
vs.  Spring,  10  Mass.,  72.  The  fact  that  the  defendant  can- 
not enter  to  abate  the  nuisance  does  not  excuse  his  liability^ 
for  it  is  his  own  wrong  which  has  involved  him  in  trouble. 
Smith  vs.  Elliott,  9  Pa.  St.,  845;  Thompson  vs.  Gibson,  7 
M.  &  W.,  456.  Where  one  has  erected  no  nuisance,  and 
himself  been  guilty  of  none,  it  has  been  held  that,  if  he 
demised  his  property  for  the  purpose  of  having  it  used  in 
such  a  way  as  must  prove  oiFensive  to  others,  he  might  him- 
self be  treated  as  the  author  of  the  mischief.  Fish  vs. 
Dodge,  4  Denio,  817;  and  see  Cahill  vs.  Eastman,  18  Minn., 
824. 

It  is  not  necessary,  then,  to  set  up  defendant's  title  to  the 
property  upon  which  the  nuisance  exists.  Cheetham  vs. 
Hampson,  4  T.  R.,  818;  Chenango,  &c.,  vs.  Lewis,  68  Barb., 
111. 

The  rule  is,  that  every  person  who  constructs  a  drain  or 
cess-pool  upon  his  premises  and  uses  it  for  his  purposes,  is 
bound  to  keep  the  filth  collecting  there  from  becoming  a 
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nuiBance  to  his  neighbors.  Marshall  vs.  Cohen,  44  Ga.,  824; 
Womnieraley  vs.  Church,  17  L.  T.  (N.  S.),  190;  Cook  vs. 
Montague,  26  Id.,  471;  Draper  vs.  Sheering,  4  L.  T.  (K  S.); 
865;  Rex  vs.  Pedley,  Ad.  and  El.,  822;  Ball  vs.  Nye,  99 
Mass.,  582;  Tenant  vs.  Golding,  1  Salk.,  360;  Bellows  vs. 
Sacket,  15  Barb.,  96. 

A.  8.  WoRTHiNGTON  for  defendants  : 

1.  The  notice  of  the  health  officer  was  admitted  as  evi- 
dence of  the  existence  of  a  nuisance.  This  notice  was  the 
result  of  an  ex  parte  investigation  by  an  agent  of  the  health 
officer,  and  as  to  this  suit  it  was  plainly  res  inter  alios  acta. 

2.  It  is  well  settled  that  a  man  is  not  liable  for  a  nuisance 
created  on  his  land  by  another,  where  the  land-owner  is  not 
in  privity  with  the  wrong-doer.  The  cases  on  this  subject 
are  collected  in  Wood  on  Nuisances,  sec.  820.  And  see  the 
leading  case  of  Russell  vs.  Shenton,  48  E.  C.  L.  R.  See,  also, 
Sanby  vs.  R.  R.  Co.,  4  L.  R.  C.  P.,  640;  People  vs.  Townsend, 
8  Hill,  479;  2  Rob.  Pr.,  676,  677. 

It  is  believed  that  no  case  caii  be  found  in  which  a  defend- 
ant has  been  held  liable  for  a  nuisance  created  on  his  prem- 
ises by  somebody  else.  A  nuisance  so  created,  those  who 
suffer  from  it  may  abate.  The  public  may  abate  it.  The 
land-owner  may,  too  ;  but  he  is  not  bound  to  do  it. 

But  in  this  case  the  sewers  in  Le  Droit  Park,  the  mere 
existence  of  which  was  made  the  ground  of  defendant's 
liability  by  the  court  below,  are  not  a  nuisance  in  themselves. 
It  is  the  putting  of  filth  into  the  stream  that  runs  through 
the  pipes,  that  causes  the  alleged  nuisance.  Who  does  that? 
A  hundred  people  in  the  University  grounds,  and  many 
persons  in  Le  Droit  Park,  who  built  their  own  houses  on 
their  own  land.  And  yet  the  court  said  to  the  jury  that  if 
the  defendants  laid  the  pipes,  they  are  to  be  held  for  all  the 
filth  that  passes  through  them. 

We  confess  that  as  to  this  error  we  have  found  no  case  in 

point.     We  doubt  whether  such  an  instruction  was  ever 

before  asked.    A  question  somewhat  similar  has  arisen  under 

the  landlord  and  tenant  law,  where  the  use  by  the  tenant  of 
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something  on  the  demised  premises  has  resulted  in  a  nuisance. 
For  instance,  in  Rich  vs.  Basterfield,  56  E.  C.  L.  R,  788,  a 
chimney  was  built  by  the  landlord,  and  its  use  by  the  tenant 
proved  to  be  a  nuisance.  The  person  injured  sued  the  land- 
lord, but  it  was  held  that  he  was  not  liable.  The  chimney 
hurt  nobody  till  fires  were  built  in  it,  and  that  was  the  act 
of  the  tenant,  not  the  landlord.  To  the  same  eflPect  is  Simp- 
eon  vs.  Simpson,  1  C.  B.,  847.  This  distinction  between  a 
structure  which  is  a  nuisance  and  one  the  use  of  which  creates 
a  nuisance,  was  entirely  overlooked  at  the  trial.  Yet  it 
runs  through  the  law  of  nuisance  everywhere.  If  a  building 
be  used  as  a  slaughter-house,  and  by  polluting  a  stream  near 
by  prove  to  be  a  nuisance,  a  court  of  equity  will  enjoin  the 
use  of  the  structure  for  that  purpose,  but  will  not  tear  it 
down.  Wood  on  Nuisances,  section  814.  See  also  sections 
789,  790,  815. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  George  E.  Moore,  the  owner 
of  a  certain  tract  of  land  on  the  outskirts  of  the  city,  against 
the  defendants,  Langdon  &  Barber,  for  an  alleged  nuisance. 
The  substantial  allegations  are  that  at  the  time  of  the  com- 
mencement of  this  action  the  defendants  were  in  possession 
of  a  certain  tract  of  land  adjoining  that  of  the  plaintiff, 
known  as  Le  Droit  Park,  that  they  had  laid  down  certain 
main  sewers  in  that  park,  through  which  were  carried,  large 
quantities  of  impure  water,  sewage,  &c.,  which  collected  upon 
the  premises  of  the  defendants  and  thence  flowed  over  the 
laud  of  the  plaintiff,  making  a  marsh,  preventing  the  com- 
fortable occupation  of  his  house  and  premises,  and  injuring 
the  pasture  of  his  cattle. 

The  first  question  was  as  to  the  fact  of  nuisance,  and  the 
first  exception  taken  on  the  part  of  the  defence  was  to  the 
admission  of  evidence  supposed  to  be  offered  as  tending  to 
prove  that  fact.  The  evidence  objected  to,  and  to  the  ad- 
mission of  which  this  exception  was  taken,  is  a  notice 
addressed  by  Dr.  Townshend,  the  health  officer  of  the  Dis- 
trict, to  the  defendants,  in  the  following  language : 
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«  Washington,  D.  C,  August  2, 1878. 

^'To  A.  L.  Barber  &  Co., 

"  Sirs  :  There  is  a  nuisance  on  your  premises,  Le  Droit 
Park,  consisting  of  contents  of  sewer  emptying  on  to  adjoin- 
ing premises,  which  has  become  oftensive  and  injurious  to 
health.  You  are  hereby  required  to  cause  said  nuisance  to 
be  abated  within  ten  days  after  date  of  service  of  this  notice  ; 
otherwise  you  will  be  proceeded  against  agreeably  to  law  and 
the  health  ordinances  of  the  District  of  Columbia,  in  such 
case  made  and  provided. 

"Smith  Townshend,  M.  D., 

Health  Offic^:' 

The  fact  seems  to  have  been,  that  a  sanitary  inspector 
examined  these  premises  on  two  occasions,  and  on  his  report 
this  notice  was  served. 

On  the  part  of  the  plaintiff  it  is  maintained  that  this 
evidence  was  competent  at  least  for  one  purpose,  that  is,  to 
show  that  the  defendant  had  full  notice  of  the  existence  of 
the  nuisance,  so  that  their  persistence  in  maintaining  it  after 
due  notice  might  be  held  to  furnish  a  ground  for  exemplary 
damages.  The  evidence,  however,  was  not  oflfered  pro- 
fessedly for  that  purpose,  nor  did  the  court  limit  its  eflfect 
to  that  result.  On  the  contrary,  the  court  told  the  jury 
that  there  was  no  case  at  all  for  exemplary  damages ;  but 
the  evidence  was  admitted  on  the  general  issue  of  guilty  or 
not  guilty  as  to  the  nuisance ;  and  the  question  is  whether 
it  is  competent  evidence  tending  to  prove  the  affirmative  of 
that  issue — the  existence  of  the  nuisance.  Kow  this  letter 
from  the  Health  Officer  to  the  defendants  is  simply  a  state- 
ment or  declaration,  as  to  the  fact,  by  a  third  person.  It  is 
undoubtedly  hearsay  testimony.  If  it  is  to  be  regarded  as 
an  official  proceeding,  it  was  res  inter  alios  and  incompetent 
testimony  as  between  these  parties ;  and,  treated  as  a  dec- 
laration, it  is,  of  course,  the  purest  hearsay.  In  other  words, 
it  simply  shows  that  the  health  officer  said  that  there  was  a 
nuisance  on  these  premises.  And  this  is  not  all  that  is  ob- 
jectionable in  it  ^  for  the  health  officer  does  not  make  the 
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statement  from  his  own  personal  knowledge,  bat  from 
information  received  from  somebody  else — his  inspector. 
Therefore,  this  letter  merely  shows  that  the  health  officer 
said  that  somebody  else  said  that  there  was  a  nuisance  on 
these  premises.  And  even  this  is  not  all  that  is  objectionable 
in  the  character  of  this  testimony ;  for  the  letter  of  the 
health  officer  gives  notice  of  the  existence  of  a  public  nuisance 
on  the  premises  of  the  defendants;  while  it  is  offered  as  evidence 
of  the  existence  of  a  private  nuisance  on  the  premises  of  the 
plaintiff.  Now,  there  might  be  a  public  nuisance  on  the 
defendants'  premises  without  the  existence  of  any  private 
nuisance  as  to  the  plaintiff*,  and  a  public  nuisance  would 
afford  no  ground  for  an  action  by  the  plaintiff',  unless  it  was 
a  private  nuisance  also.  We  are  unable  to  see  any  ground 
upon, which  this  evidence  could  have  been  properly  admitted, 
and  as  it  was  calculated  to  exercise  a  decided  influence  upon 
the  minds  of  the  jury,  for  this  reason  if  for  no  other,  we 
think  the  verdict  ought  to  be  set  aside. 

I  proceed  to  state  the  views  of  the  court  as  to  some  of  the 
other  questions  that  arise  in  the  case. 

The  allegation  is  that  the  defendants  were  in  possession 
and  occupation  of  the  premises  and  that  they,  the  defendants, 
through  these  sewers,  discharged  this  offensive  matter  on 
the  plaintiff's  premises.  There  is  no  evidence  in  point  of 
fact  that  the  defendants  were  in  possession  of  the  premises 
at  all.  On  the  contrary,  the  fact  seems  to  be  admitted  that 
the  property  had  been  divided  up  into  lots  and  sold  to  dif- 
ferent parties,  and  that  a  large  number  of  houses  had  been 
erected  on  those  lots  by  the  purchaser,  who  had  connected 
their  houses  by  drains  with  these  main  sewers,  and  that  they 
were  engaged  in  discharging  this  offensive  matter  through 
these  drains  and  sewers.  There  was  offered  in  evidence  a 
memorandum  on  the  record  of  the  subdivision  of  this  tract 
of  land,  purporting  to  be  signed  by  the  defendants,  to  the 
effect  that  they  retained  ownership  and  control  of  the 
streets  ;  but,  assuming  that  to  be  competent  evidence,  the 
ownership  retained  was  simply  the  kind  of  ownership  which 
the  common  law  contemplates,  that  is,  ownership  of  the 
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soil,  subject  to  the  easements  that  had  been  given  to  the 
purchasers  of  the  lots.  The  streets  had  been  laid  out  and 
these  sewers  constructed  and  houses  erected  and  sold  with 
reference  to  these  easements,  and  the  defendants  thereafter 
had  no  more  right  of  ownership  or  control  over  the  sewers 
than  over  the  houses  themselves.  They  had  simply  a  techni- 
cal ownership  of  the  soil  subject  to  these  easements.  It  may 
be  held,  therefore,  that  the  defendants  had  entirely  parted 
with  the  use  and  control  of  these  sewers;  and,  consequently, 
the  case  is  not  complicated  by  the  question  of  ownership  and 
control  of  the.sewers  by  the  defendants  at  the  time  this  action 
was  brought.  The  real  question  here — a  very  serious  and  diffi- 
cult one — is,  how  far  the  defendants,  having  constructed 
these  main  sewers  and  afterwards  parted  with  the  ownership 
of  the  property,  are  responsible  in  law  for  a  nuisance  created 
by  the  subsequent  use  of  those  sewers  by  other  parties.  I 
think  that,  taking  the  most  liberal  view  of  the  plaintiif's 
ri.fifhts,  the  utmost  he  could  claim  would  be  that  the  defend- 
ants should  be  responsible  for  the  use  of  these  sewers  by  the 
parties  for  whose  use  they  were  intended  ;  but  the  court 
below  went  further.  It  appeared  in  evidence  that  another 
class  of  people,  occupying  a  distinct  property,  namely,  the 
Howard  University  grounds,  had  made  connection  with 
these  sewers.  This  appears  from  a  portion  of  the  testimony 
which  is  set  forth  in  the  record  : 

"Qnestion.  That  sewer  takes  all  the  surface  water  and  all 
the  filth  about  Howard  University  grounds,  does  it  not? 
Answer.  Yes,  sir  5  it  is  what  was  there  before. 

"Q.  Will  you  tell  the  jury  that  any  night-soil  in  any 
quantity,  ever  passed  over  Mr.  Moore's  place,  before  the 
construction  of  this  sewer?  A.  Yes,  sir  ;  from  the  Howard 
University. 

"  Q.  From  what  property?  A.  From  pig-pens  and  from 
outhouses  I  they  have  no  sewerage  there  in  the  University 
grounds,  and  they  have  to  use  a  surface  sewer ;  they  run  it 
all  into  this  drain. 

"  Q.  Did  they  deposit  night-soil  on  the  surface  ;  was  it 
not  in  boxes?     A.  It  was  in  boxes,  but  they  were  oozing  over." 
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So  the  evidence  tended  to  show  that  the  night-soil  from 
the  Howard  University  grounds  enters  into  these  drains  and 
passes  through  this  sewer  also,  and  from  the  language  of  the 
court  below,  it  would  seem  that  the  defendants  were  held 
liable  for  that.    The  language  of  the  court  was : 

"  K  the  jury  are  satisfied  that  you  [the  defendants]  laid 
the  pipes  there,  and  discharged  upon  the  plaintiff's  premises 
offensive  matter,  you  are  liable  for  all  the  injury  which  they 
have  done  in  the  shape  of  a  nuisance  to  Mr.  Moore's  land." 

*'  Mr.  WoRTHiNGTON  ;  That  is  not  the  precise  point.  Are 
they  liable  for  the  acts  of  persons  who  subsequently  built 
bouses  there  ? 

"  The  Court  :  For  the  whole  matter  that  passes  through 
the  pipes  and  finds  a  lodgement  upon  the  premises  of  the 
plaintiff." 

Now,  that  left  it  to  the  jury — ^perhaps  not  very  distinctly, 
but  still  it  left  it  open  to  them — to  infer  that  the  defendants 
would  be  liable  for  a  nuisance  resulting  from  this  offensive 
matter  coming  from  the  Howard  University  grounds.  Even 
if  the  court  were  right  in  thinking  that  the  defendants  were 
responsible  for  the  acts  of  householders  in  Le  Droit  Park,  they 
failed  to  discriminate  between  their  responsibility  for  that 
and  their  responsibility  for  the  acts  of  other  parties  outside  ; 
and  in  that  way  injury  may  have  been  done  to  the  case  of 
the  defendants. 

But  there  remains  another  very  interesting  question,  viz., 
whether,  for  the  acts  of  these  people  in  Le  Droit  Park,  who 
used  these  sewers,  the  defendants,  who  sold  them  the  prop- 
erty, are  responsible  ? 

This  question  is  not  free  from  difficulty  :  Indeed,  it  is  a 
very  difficult  one.  There  is  an  apparent  discrepancy  in  the 
authorities.  There  is,  however,  a  principle  in  the  law  of 
torts  by  which,  we  think,  this  question  may  be  determined 
and  the  authorities  reconciled.  The  principle  is,  that  a  per- 
son is  only  responsible  for  that  damage  which  results  proxi- 
mately and  directly  from  his  acts.  If  it  is  sought  to  make 
a  party  responsible  for  a  given  injury,  the  question  is  whether 
his  act  is  the  direct  and  proximate  cause  of  the  injury.    If 
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it  is,  he  is  responsible.  If,  however,  other  independent 
agencies  and  volitions  have  intervened  between  his  act  and 
the  result  complained  of,  and  his  act  is  only  a  remote  cause 
of  the  result,  then  he  is  not  responsible.  Hence,  some  of 
the  best  considered  cases  draw  a  distinction  between  those 
things  which  are  nuisances  per  scy  and  those  which  only  be- 
come nuisances  by  the  use  made  of  them.  They  hold,  for 
instance,  that  if  a  man  creates  a  structure  which  is  itself  a 
nuisance,  without  the  intervention  of  the  acts  of  other  par- 
ties, he  is  responsible  for  the  consequences,  whether  the 
nuisance  be  erected  on  his  own  land,  which  is  afterwards  sold 
to  somebody  else,  or  erected  in  the  first  instance  on  the  land  of 
another  party  5  but  if  the  structure  is  of  itself  innocuous, 
and  the  nuisance  arises  from  the  use  made  of  it  subsequently 
by  the  agency  of  other  parties,  entirely  optional  with  them, 
then  the  author  of  the  erection  is  not  responsible,  unless  he  is  in 
some  way  connected  with  the  use  which  makes  the  nuisance. 
For  example,  there  is  cited  the  case  of  a  tunnel  constructed  on 
an  island  in  the  middle  of  a  river,  so  constructed  that  at  a 
certain  stage  of  the  tide,  or  of  a  freshet,  the  whole  structure 
collapsed  of  itself,  without  the  act  of  any  third  party,  and 
the  water  rushed  in  and  damaged  the  property  of  the  plain- 
tiff. There  was  no  evidence  of  anybody  else's  agency  in 
making  this  nuisance ;  the  very  thing  created  by  the  de- 
fendant was  shown  to  be  of  itself  a  nuisance,  and  his  act 
was  deemed  to  be  the  proximate  cause  of  the  nuisance,  al- 
though the  damage  occured  some  time  after  the  erection  was 
made  by  the  defendant.  Other  cases  have  been  cited  in 
which  landlords  have  been  held  responsible  for  nuisances  on 
premises  leased  by  them  for  trades  which  were  themselves 
noxious,  and  landlords  have  been  held  responsible  upon  the 
ground  that  they  were  receiving  profit  from  such  use  of  the 
property,  and  were,  therefore,  connected  with  the  use  con- 
stituting the  nuisance.  In  other  cases,  where  a  person  has 
conveyed  property  with  a  general  warranty,  it  has  been  held 
that  he  was  responsible  for  the  use.  A  very  complete  discus- 
sion of  this  subject  is  found  in  the  case  of  Rich  vs.  Basterfield, 
66  English  Common  Law  Reports,  788.    In  that  case  the  land- 
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lord  built  a  chimney,  which  of  itself  hurt  nobody  until  the 
fires  were  built  in  it.  The  tenant  took  possession  and  made 
his  fires,  and  the  smoke  from  the  chimney  became  a  nuisance. 
The  court  reviewed  the  decisions  up  to  that  time  and  dis- 
cussed them  with  great  ability,  and  took  the  broad  distinc- 
tion between  things  which  are  nuisances  in  themselves,  and 
things  which  only  become  nuisances  by  the  use  that  is  made 
of  them,  and  held  that  in  that  case  the  landlord  was  not 
responsible,  because  his  act  was  not  the  proximate  cause  of 
the  injury  complained  of. 

Now,  to  apply  this  principle  to  the  present  case,  here 
was  a  park  laid  out  in  building  lots  for  suburban  residences — 
not  city  lots,  but  large  lots  such  as  are  commonly  laid  out 
and  built  upon  in  the  suburbs  of  cities.    The  purchasers  of 
these  lots  were  not  bound  to  connect  their  premises  at  all 
with  these  sewers.    It  was  optional  with  them  whether  they 
would  introduce  the  Potomac  water  into  their  houses,  or 
whether  they  would  use  the  outhouses  which  are  commonly 
used   in  suburban  places  and   villages.    They  chose,  how- 
ever, to  introduce  the  water,  and  to  make   these  connec- 
tions with  the  sewer,  without  which  there   could    have 
been  no  nuisance  from  that  source.    They  chose  to  in- 
troduce the  water  of  the  Potomac  river  into  their  houses, 
and  to  use  these  drains  and  sewers  to  convey  away  ofiTensive 
matters.    But  for  their  active  agency  in  promoting  these 
results  there  would  have  been  no  nuisance.    The  act  of  the 
defendants  in  the  first  instance  in  laying  out  the  severs,  if 
it  was  a  cause  at  all,  was  a  remote  cause,  and  it  does  not 
seem  that  they  should  be  held  responsible  for  consequences 
resulting  from  the  intervention  of  other  persons.    If  this 
be  the  correct  view  of  the  law,  the  action  could  not  be  main- 
tained upon  the  facts  set  forth  in  this  bill  of  exceptions  ; 
though  other  facts  may  put  a  different  complexion  upon  the 
case.    As,  for  instance,  if  the  defendants  had  warranted  the 
right  to  use  the  pipes  to  the  lot-holders,  or  still  retained 
control  over  them,  and  knowingly  permitted   them  to  be 
used  offensively,  &c.,  or  other  equivalent  facts  which  would 
connect  them  directly  with  the  use  complained  of. 

A  new  trial  is  therefore  granted. 
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Samubl  J.  Andrews 

vs. 

The  Capitol,  I^orth  O  Street   and  South   Washington 

R.  R  Co, 

At  Law.    No.  16,505. 

5  Decided  December  2, 1889. 

)  The  Chicf  J^ustiob  and  Justices  Coz  and  Jaxbs  sitting. 

1.  Where  there  is  abundant  standing  room  inside  of  a  street  car,  in 
which  there  are  pendent  straps  which  a  passen^r  may  hold  while 
standing,  he  is  guilty  of  contributory  negligence  who  rides  upon  the 
platform,  and  if  an  injury  result  to  him,  which  would  not  have 
occurred  had  he  been  in  the  inside  of  the  car,  he  cannot  maintain  an 
action  for  such  injury. 

2.  In  an  action  to  recover  damages  for  injuries  sustained  while  riding 
on  the  platform  of  a  street  onr,  the  court  will  presume,  in  the  absence 
of  evidence  to  the  contrary,  that  the  car  was  a  good  one. 

statement  of  the  case. 

Motion  for  judgment  on  the  following  special  verdict: 

*•'  We,  the  jury,  duly  impanelled  and  sworn  to  try  the  issue 
joined  in  the  above  entitled  cause^  find  the  following  to  be 
the  facts  in  the  case,  as  made  by  the  plain tiif  and  defendant, 
to  wit : 

"  The  defendant  is  a  corporation  created  by  act  of  Con- 
gress, operating  a  street  railroad  in  the  city  of  Washington. 

"  On  the  evening  of  the  20th  of  August,  1876,  the  plain- 
tiff hailed  one  of  the  defendant's  cars,  which,  answering  his 
call,  stopped  on  the  corner  of  Twelfth  and  E  streets,  north- 
west, in  the  city  of  Washington.  The  plaintiff  stepped 
upon  the  rear  platform,  where  he  stood  a  few  seconds,  and 
then  advancing  to  the  door,  which  was  open,  looked  in,  as 
though  searching  for  a  seat,  but  seeing  none  he  stepped  back 
on  the  platform.  The  car  continuing  its  course  east  on  E 
street,  the  driver  rang  his  bell  to  remind  the  plaintiff  of  his 
fare.  He  thereupon  commenced  feeling  in  his  vest  pockets 
for  it,  and  having  found  it  stepped  forward,  and  had  one 
foot  within  the  car.  He  had  hold  of  the  jam  of  the  door 
with  one  hand  and  held  his  fare  in  the  other,  and  while 
hesitating  whether  to  pass  up  his  fare  or  to  go  forward  with 
it  himself,  the  car  struck  the  curve  at  the  corner  of  Eleventh 
9i 
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and  E  streets,  where  the  road  changes  its  coarse  from  east 
to  north,  producing  a  jar,  which  caused  the  plaintiff  to  be 
thrown  backwards  upon  the  railing  of  the  rear  platform,  and 
from  thence  to  the  ground,  and  so  seriously  injured  as  to  be 
permanently  disabled.  The  cai",  at  the  time  of  the  accident, 
was  going  at  a  medium  rate  of  speed,  which  was  not  slackened 
at  the  curve. 

"  The  cars  upon  the  defendant's  road,  like  those  of  most 
other  roads  in  this  city,  have  no  conductors  or  agents  inside 
the  car  to  collect  the  fares.  The  driver  has  exclusive  con- 
trol of  the  car,  but  is  not  allowed  to  receive  fares,  and  the 
passengers  are  required  to  deposit  their  fares  in  a  box  at  the 
front  end  of  the  car. 

"  The  plaintiff  had  frequently  ridden  upon  the  defendant's 
cars,  and  was  familiar  with  the  streets  where  the  accident 
occurred.  The  car  was  from  twenty  to  thirty  seconds  in 
going  from  where  the  plaintiff  got  aboard  to  the  curve. 

"The  seats  inside  were  all  comfortably  filled,  so  that  the 
plaintiff*  could  not  have  gotten  a  seat,  without  room  had 
been  made  for  him  by  the  passengers  sitting  closer  together. 
With  the  exception  of  one  white  lady  and  gentleman,  the 
passengers  were  all  colored  persons.  They  were  orderly  and 
well  behaved. 

"  There  was  plenty  of  room  for  the  plaintiff'  to  have  stood 
in  the  aisle  of  the  car,  and  there  were  straps  pendent  from 
the  roof,  or  from  rods  running  lengthwise  of  the  car  near 
the  roof,  which  were  intended  for  standing  passengers  to 
hold  on  to. 

"  There  were  no  standing  passengers  inside  the  car.  The 
driver  knew  that  the  plaintiff  was  riding  on  the  platform, 
and  made  no  objection  to  it.  Passengers  sometimes  rode 
upon  the  platforms  of  the  defendant's  cars,  and  no  objec- 
tion was  ever  made  to  it  by  any  one  of  the  officers  or  agents 
of  the  company.  After  this  accident  the  defendant  caused 
the  rear  platform  to  be  removed  from  all  their  cars  and  sub- 
stituted a  single  step  to  enable  passengers  to  get  into  and 
out  of  the  cars.  The  former  platforms  were  the  same  as  are 
usually  attached  to  street  cars,  and  were  designed  only  for 
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the  convenience  of  passengers  in  entering  and  leaving  the 
cars.  No  person  inside  the  car  was  injared  at  the  time  of 
the  accident  to  the  plaintiff. 

*•  The  foregoing  facts  considered,  we,  the  jury,  say  that  we 
are  ignorant  in  point  of  law  on  which  side  we  ought  to  find 
the  issue  ;  and  if  upon  the  whole  matter  the  court  shall  be 
of  opinion  that  the  issue  is  proved  for  the  plaintiff,  we  find 
for  the  plaintiff  accordingly,  and  assess  his  damages  at 
twenty-six  hundred  dollars  besides  costs ;  but  if  the  court 
be  of  an  opposite  opinion,  then  we  find  for  the  defendant.** 

Under  the  99th  rule  of  court  the  plaintiff  moved  the  court 
in  General  Term  for  judgment  on  this  special  verdict. 

8.  S.  Hknklk  for  plaintiff' : 

It  is  settled  by  the  special  verdict,  that  the  car  striking 
the  curve  produced  a  jar^  which  caused  the  plaintiff  to  be 
thrown  off  and  consequently  injured ;  and  the  permanent 
injury  shows  that  the  force  which  threw  him  off*  must  have 
been  violent.  It  is  perfectly  certain  if  the  driver  had 
slackened  the  speed  of  his  horse  at  the  curve  to  a  walk, 
the  accident  would  not  have  occurred.  Is  there  any  escape 
from  the  conclusion  that  the  failure  of  the  driver  to  slacken 
his  speed  at  the  curve  was  negligence?  In  Stokes  vs. 
Saltenstall,  18  Pet.,  190,  the  Supreme  Court  of  the  United 
States  says:  ^'But  although  he  (the  carrier)  does  not 
warrant  the  safety  of  the  passengers  at  all  events,  y«t  his 
undertaking  and  liability  go  to  this  extent,  that  he  or  his 
agent,  if  as  in  this  case,  he  acts  by  agent,  shall  possess  com- 
petent skill ;  and  that,  as  far  as  human  care  and  foresight 
can  go,  he  will  transport  them  safely."  The  suit  was  against 
the  proprietors  of  a  stage  coach  for  an  injury  to  a  passenger. 
And  the  doctrine  of  this  case  has  been  followed  in  all  the 
cases.  Peck  vs.  Neil,  3  McLean,  22  ;  Muer  vs.  Penn.  R.  R. 
Co.,  64*Penn.  St.  R.,  225  ;  Shearman  &  Redfield  on  Negli- 
gence, Sec.  266,  and  cases  cited. 

Is  the  defendant  chargeable  with  contributory  negligence? 
If  not  he  is  clearly  entitled  to  a  judgment. 

I  maintain  that  it  is  not  contributory  negligence  for  a 
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passenger  upon  a  street  car  to  ride  apon  the  rear  platform, 
if  there  are  no  vacant  seats  inside  the  car,  and  he  is  there 
by  the  permission  or  with  the  knowledge  of  the  agent  of  the 
company,  who  makes  no  objection  to  it. 

In  the  case  of  Messel  vs.  Lynn  &  ^Boston  E.  R.  Co.,  8 
Allen,  284,  the  plaintiff  was  injured  while  riding  upon  the 
front  platform  of  a  street  car.  The  car  was  full,  and  he  was 
told  to  go  upon  the  platform  by  the  conductor.  The  driver 
accelerated  his  speed  in  turning  a  curve,  and  the  plaintiff 
was  thrown  oft'  and  injured  ;  held  that  it  is  not  necessarily 
unsafe  to  ride  upon  the  front  platform  of  a  street  car,  and 
the  plaintiff  was  not  bound  to  know  that  the  driver  would 
go  fast  around  the  curve.  He  should  have  slackened  his 
speed,  and  not  doing  so  was  negligence,  and  standing  on  the 
platform  was  not  contributory  negligence.  And  see  to  same 
effect,  Spoftbrd  vs.  Harlow,  8  Allen,  176  ;  Burns  vs.  Belle- 
fontaine  R.  R.  Co.,  50  Mo.,  139  ;  Germantown  R.  R.  Co. 
vs.  Walling,  97  Pa.  St.,  55  5  Maguire  vs.  Middlesex  R.  R. 
Co.,  115  Mass.,  239  ;  Spooner  vs.  Brooklyn  City  R.  R.  Co., 
54  N.  T.,  280.  The  foregoing  are  all  cases  of  injuries  to 
passengers  upon  cars  and  other  vehicles  drawn  by  horses. 
The  following  are  cases  of  injuries  to  passengers  upon  cars 
drawn  by  steam :  Edgerton  vs,  N.  T.  &  Har.  R.  R.  Co.,  39 
N.  T.,  227  ;  Congrove  vs.  Hariem  R.  R.  Co.,  6  Duer,  882  ; 
Willis  vs.  Long  Island  R.  R.  Co.,  34  N.  T.,  670  ;  Zemp  vs. 
W.  &*M.  R.  R.  Co.,  9  Rich.  Law,  (8.  C),  84. 

The  doctrine  deduced  from  the  cases  is — 

1st.  That  riding  upon  the  platform  of  either  a  horse  or  a 
steam  car  is  not  per  se  negligence,  but  is  a  question  for  a 
jury. 

2d.  That  riding  upon  the  platform  of  a  horse  car  certainly 
by  the  permission  or  with  the  knowledge  and  without  objec- 
tion of  the  agent  of  the  company  in  charge  of  the  car,  is  not 
negligence. 

8d.  That  it  is  the  duty  of  a  railroad  company  to  furnish  its 
passengers  seats  within  the  car,  and  if  it  does  not  a  passen- 
ger may  ride  upon  the  platform,  and  if  injured  by  the  negli- 
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gence  of  the  carrier  while  so  doing,  this  fact  is  not  available 
in  defence  as  contributory  negligence. 

4th.  Although  the  company  may  provide  pendent  straps 
from  the  roof  of  the  car  for  passengers  standing  in  the  aisle 
to  hold  on  to,  the  company  cannot  require,  and  should  not 
permit,  passengers  to  stand  in  the  aisle,  as  the  other  pas- 
sengers have  a  right  to  have  the  aisle  kept  open  and  unob- 
structed. 

6th.  As  a  matter  of  fact  the  rear  platform  of  a  horse  car 
is  not  ordinarily  a  place  of  any  more  danger  than  the  inside 
of  the  car,  and  it  only  becomes  so  when  overcrowded,  or  by 
the  negligence  or  misconduct  of  the  driver. 

6th.  The  railroad  companies  give  the  public  to  understand 
that  the  platforms  of  their  cars  are  safe  places  to  ride  upon, 
and  habitually  stop  for  passengers  and  invite  them  to  get  on 
so  long  as  there  is  standing  room  upon  the  platform  or  steps, 
and  it  would  be  strange  indeed,  if,  when  a  passenger  is  in- 
jured while  riding  upon  the  platform,  by  the  negligence  of 
the  company,  it  should  be  permitted  to  set  up  this  fact  as 
contributory  negligence. 

In  this  case  the  seats  were  all  full.  The  driver  knew  this, 
and  yet  stopped  for  the  plaintift*  to  get  on.  He  knew  he 
was  riding  upon  the  platform  and  made  no  objection  to  it. 
They  were  in  the  habit  of  carrying  passengers  upon  their 
platforms.  Upon  these  facts  how  can  the  defendant  escape 
liability? 

It  may  be  said  that  the  plaintifi'  knew  the  streets  and 
should  have  looked  out  for  the  curve.  The  reply  is,  that 
the  plaintiff  had  a  right  to  rely  upon  the  prudence  and  care 
of  the  driver,  and  it  was  not  his  duty  to  anticipate  that  he 
would  go  whirling  round  the  curve  at  such  speed  as  to  throw 
him  off. 

HiNB  &  Thomas  for  defendant : 

The  plaintiff  predicates  his  right  to  recover  against  defend- 
ant in  this  action  upon  the  carelessness,  negligence,  and  un- 
skillfulness  of  defendant's  driver — ^the  bad  condition  of  the 
track  where  the  accident  occurred,  and  the  absence  of  negli- 
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gence  or  want  of  care  on  his  part.  The  special  verdict  is 
singularly  silent  on  the  question  of  the  driver's  unskillful- 
ness  and  the  bad  condition  of  the  track.  The  findings  do  not 
even  inferentially  show  that  defendant's  track  was  in  any 
worse  condition  at  the  point  where  the  accident  occurred  than 
the  curve  necessarily  made  it.  May  we  not,  therefore,  assume 
that  the  driver  was  careful  aud  skillful,  and  that  the  track 
was  in  good  condition?  The  averment  of  the  declaration  is: 
"That  by  reason  of  the  carelessness,  negligence,  and  unskill- 
fulness  of  the  driver,  and  the  bad  condition  of  the  railway 
at  or  near  the  corner  of  E  and  Twelfth  streets,  and  without 
any  carelessness  or  negligence  on  his  part,  he  (the  plaintiif) 
wag  with  great  violence  thrown  from  said  car,"  &c.  These 
were  certainly  conditions  most  material  to  the  plaintilTs 
right  to  recover — their  absence  from  the  findings  of  the 
special  verdict  is  not  to  be  accounted  for  on  any  other 
hypothesis  than  that  they  were  not  true.     ' 

It  does  appear  that  the  plaintiff  had  frequently  ridden 
upon  defendant's  cars,  and  was  familiar  with  the  street  where 
the  accident  occurred.  May  we  not  add,  and  was  used  to 
street  car  travel  generally,  and  knew  of  the  curve  in  the 
track  of  defendant's  road  at  the  corner  of  Eleventh  and  E 
streets,  and  that  common  observation  had  taught  him  that 
it  was  peculiarly  dangerous  to  stand  on  the  outside  platform 
of  a  street  car  when  it  was  rounding  a  curve? 

The  special  verdict  shows  clearly  that  the  plaintiff  would 
have  sustained  no  injury  had  he  remained  inside  the  car. 
His  conduct  was  such  that  he  could  not  recover  had  he 
received  like  injuries  while  traveling  on  a  steam  railway. 
Certainly,  then,  he  cannot  recover  for  injuries  received,  as 
in  this  case,  on  a  street  railway  where  the  cars  are  drawn  by 
horses,  and  the  incidental  dangers  are  few  compared  to  the 
other  mode  of  travel. 

By  voluntarily  taking  a  stand  and  remaining  on  the  out- 
side platform  of  the  car  while  it  was  in  motion  and  round- 
ing a  curve,  when  there  was  plenty  of  room  for  him  to  have 
stood  on  the  inside,  the  plaintiff  committed  such  a  flagrant 
act  of  contributory  negligence  as  disentitles  him  to  recover 
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for  the  iDJuries  he  sustained.  He  must  charge  his  injaries 
to  his  own  want  of  care. 

"The  rule  is  without  exception,"  says  Mr.  Redfield  in  his 
note  to  McClurgs'  Case  (56  Pa.,  294),  2  Am.  Ry.  Cases,  552, 
"  in  all  the  well  considered  cases,  that  the  plaintiif  cannot 
recover  for  any  damages  he  may  sustain  where  his  own  want 
of  ordinary  care  contributed  directly  towards  it,  however 
great  or  extreme  may  have  been  the  negligence  on  the  part 
of  the  defendant." 

See  the  case  of  the  Railroad  Co.  vs,  Jones  (5  Otto,  439), 
which  was  a  much  stronger  case  in  every  particular  than 
this.  And  see,  also,  Hickey  vs.  Boston  &  Lowell  R.  R.  Co., 
14  Allen  (Mass.),  429  ;  Todd  m.  Old  Colony  R.  R.  Co.,  3  Id., 
18  ;  Gaverett  vs.  M.  &  L.  R.  R.  Co.,  16  Gray  (Mass.), 501 ; 
Lucas  vs.  K  B.  &  T.  R.  R.  Co.,  6  Id.,  64  5  Ward  vs.  R.  R. 
Co.,  2  Abb.  (K  T.)  Pr.  N.  S.,411;  Galena  &  Chicago  Union 
R.  R.  Co.  vs.  Yarwood,  15  111.,  468;  Doggett  vs.  Illinois  Cen- 
tral R.  R.  Co.,  34  Iowa,  284;  Pittsburg  &  Connellsville  R.  R. 
Co.  P5.  Andrews,  89  Md., 329;  Geis' Case,31  Md.,266;  Pitts- 
burg  &  Connellsville  R.  R.  vs.  McClurg,  56  Pa.  State,  294  ; 
Penna.  R.  R.  Co.  vs.  Zebe  and  Wife,  9  Casey,  218. 

Mr.  Chief  Justice  Carttbr  delivered  the  opinion  of  the 
court : 

The  plaintiflE"  brings  this  suit  to  recover  damages  for  in- 
juries received  by  reason  of  being  thrown  from  the  rear 
platform  of  the  car  of  the  defendant,  a  street  railroad  com- 
pany. By  a  special  verdict  of  a  jury,  the  extent  of  his  dam- 
ages are  fixed  at  $2,600,  and  he  is  entitled  to  recover  this, 
provided  the  facts  in  the  case  form  the  predicate  of  action. 

The  declaration  charges,  in  substance,  that  the  defendant 
corporation,  in  its  carelessness  and  through  the  heedlessness 
of  its  driver,  and  by  reason  of  insafficiant  facilities  for  carry- 
ing passengers  safely,  caused  this  injury,  and  that  the  plain- 
tifi*  made  no  contribution  to  this  accident. 

The  allegations  of  the  declaration  are  denied  by  the  defend- 
ant, and,  issue  being  joined  we  are  invited  to  a  consideration 
of  the  law  governing  the  facts  of  the  case  as  set  forth  in  the 
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special  verdict.  The  verdict  shows  that  the  car  was  travelling 
at  ordinary  speed  in  the  ordinary  way.  There  is  nothing  re- 
flecting upon  the  skill  of  the  driver, or  attributing  fault  on  hiB 
part.  The  statement  of  facts  also  advises  the  court  that  the 
car  was  a  good  one,  for  in  default  of  proof  to  the  contrary  it 
will  be  presumed  to  have  been  so.  Now  we  are  admonished 
by  authority,  that  while  public  carriers  are  chargeable  with 
strict  care  and  circumspection  in  the  preservation  of  the 
safety  of  passengers,  they  are  not  insurers  in  any  event  of 
the  passenger's  life  and  liinbs.  Here  is  a  car  travelling  at  aD 
ordinary  rate  of  speed,  a  good  car,  with  a  good  driver,  and, 
unless  the  law  underwrites  the  life  and  safety  of  every  pas- 
senger riding  on  a  railroad  car,  these  facts  constitute  a  full 
answer  to  the  plaintiiF.  The  law  does  not  contemplate  that 
these  corporations  shall  take  the  keeping  of  a  man's  discre- 
tion into  their  hands.  If  the  plaintiff  saw  fit,  under  the 
facts  found  in  this  verdict,  to  stand  on  the  platform,  he 
took  with  him  the  perils  of  the  platform,  and  cannot  recover. 
The  judgment,  therefore,  must  be  for  the  defendant. 

Mr.  Justice  James  said  : 

I  desire  to  add  a  word  as  to  the  defendants'  part  ia 
this  case.  I  concur  with  the  view  that  the  plaintiff  was 
responsible,  or  rather  that  he  lost  his  right  of  action  by 
contributing  to  the  result ;  but  I  have  not  the  least  doubt 
that  the  defendant  company  was  in  fault.  The  special  ver- 
dict found  as  a  fact  that  the  car  was  going  around  a  curve 
at  the  same  speed  at  which  they  ordinarily  travel  in  a  straight 
line.  That  is  too  fast  to  go  around  a  curve,  but  it  is  said  to 
be  necessary  from  the  construction  of  the  car  and  from  the 
fact  that  they  have  to  go  around  pretty  rapidly  with  one 
horse  ;  so  that  the  rapid  speed  which  they  keep  up  in  round- 
ing a  curve  is  largely  attributable  to  the  arrangement  which 
they  have  chosen  to  make  so  as  to  use  only  one  horse.  I 
think,  therefore,  that  the  defendant  was  also  in  fault ;  but 
the  plaintiff  ought  not  to  recover  when  his  own  act  con- 
tributed to  the  accident.  It  is  for  this  reason  that  I  concur 
in  the  judgment. 
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John  B.  Hammond  vs.  James  E.  Millbr. 
Law.    No.  21,785. 

5  Decided  December  18,  IStt* 

}  The  CmXF  Justiob  and  JoBtlces  Goz  and  Jamis  sittiniTf 

4-  Where  one  partly  performs  his  contract  and  then  refuses  to  complete 
it^  he  has  no  right  of  action  upon  the  contract  even  for  the  work 
already  done ;  his  rights  under  it  are  gone  when  he  abandons  it,  and 
the  other  party  has  a  right  to  treat  it  at  once  as  at  an  end. 

X^ucerc,  whether  the  acceptance  of  the  work  partially  performed,  even 
when  the  acceptance  cannot  be  avoided,  does  not  raise  an  implied 
assumpsit  to  pay  the  reasonable  value  of  the  work  so  accepted. 

"S*  But  in  the  case  of  an  uncompleted  contract  to  build  a  house,  when 
the  work  already  done  has  been  paid  for,  the  owner  has  the  ri«^ht 
tnmediately  upon  the  default  to  take  possession  of  the  unfinished 
9>uiiding  and  finish  it  himself,  or  employ  others  to  do  so,  and  under 
no  sueli  circumstances  can  the  original  contractor  have  a  claim  upon 
the  owner  of  the  land  for  any  savms:  effected  on  the  original  contract 
price  in  the  completion  of  the  building. 

-9<.  Under  a  building  contract,  M.,  the  owner,  had  full  power,  in  case  of 
the  default  of  the  contractors,  B.  &  C,  to  flnisli  the  houses  at  their 
cost,  and  to  deduct  the  same  from  any  money  owing  them  at  the  time 
of  default.  B.  &  C.  defaulted,  having  been  paid  for  all  work  done  to 
«date.  The  completion  of  the  houses  was  then  undertaken  by  M.,  and 
effected  at  a  less  cost  than  the  original  contract  price.  It  was  argued 
>that  this  completion  was,  under  the  terms  of  the  contract,  a  completion 
by  M.  as  agent  of  B.  &  C,  and  on  their  account,  and  hence  B.  &  C. 
were  entitled  to  the  saving  made  on  the  contract  price. 

ffdd^  That  it  was  optional  with  M.  to  complete  the  contract  on  B.  & 
C.^s  account,  or  to  treat  it  as  wholly  rescinded,  and  finish  the  houses 
for  his  own  benefit ;  that  having  elected  the  latter,  the  savins^  was  his 
own,  and  not  B.  &  O.'s.  But,  gficsrc,  if  money  sufficient  to  finish  the 
work  and  belonging  to  B.  &  C.  had  been  in  M.^s  hands,  would  the 
work  finished  by  M.  be  work  done  with  the  money  of  B.  &  C,  and,  in 
•contemplation  of  law,  thao'  work,  so  as  to  entitle  them  to  any  saving 
on  the  contract  price  made  by  M.  ? 

-&.  SembUt  If  M.  accept  an  order  of  B.  &  C.  in  favor  of  H.,  payable  out 
of  whatever  will  be  due  B.  &  G.  on  the  completion  of  their  contract, 
and  afterwards  advances  to  B.  &  C.  monev  that  was  due  only  on  suca 
compldion^  he  will  be  liable  to  Q.  for  as  much  as  was  thus  paid  away  to 
the  latter's  prejudice. 

Motion  for  new  trial  on  exceptions. 

The  Case  is  stated  in  the  opinion. 

Elliott  4;  Robinson  for  plaintiff. 

Carusi,  Millbb  &  Sands  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

On  the  8rd  of  July,  1879,  a  contract  was  made  between 
William  Lawson  and  William  H.  Hazle  on  the  one  part,  and 
<Jjkmes  E.  Miller  on  the  other,  that  the  firm  of  Lawson  k 
10 
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Hazle  were  to  erect  three  houses  for  Miller  on  a  lot  of  ground 
owned  by  him,  at  an  aggregate  cost  of  $8,499.  The  price 
was  to  be  paid  in  seven  different  instalments,  the  last  instal- 
ment when  the  houses  were  completed  and  the  keys  turned 
over  to  defendant  Miller  ;  with  this  exception,  that  25 
per  cent,  was  to  be  reserved  from  each  instalment  and 
retained  by  Miller  until  thirty  days  after  the  dwelling- 
houses  should  have  been  completed  and  the  keys  of  the  same 
turned  over  by  Lawson  &  Hazle,  or  their  representatives,  to 
him.  The  houses  were  to  be  completed  iu  four  months ; 
that  is,  by  the  third  of  November ;  and  it  was  stipulated 
that  if  the  contractors  should  fail  to  complete  them  within 
the  four  months.  Miller  should  have  the  right  to  charge 
them  $50  for  each  week  of  delay  in  the  completion.  It  was 
further  stipulated  that  if  the  contractors  should  fail  to  finish 
the  houses  within  a  period  of  Jive  months  from  the  execution 
of  the  contract,  Miller  should  have  "  full  power  and  author- 
ity to  employ  other  person  or  persons  to  finish  and  complete 
the  said  dwelling-houses  or  residences,  at  the  cost  and  expense 
of  the  said  Lawson  &  Hazle,  their  executors,  &c. ;  which  cost 
will  and  can  be  deducted  by  said  Miller  from  any  money 
which  may  be  in  his  possession  at  the  time  of  said  failure  '* 
on  the  part  of  Lawson  &  Hazle  to  complete  the  dwelling- 
houses,  &c. 

Lawson  &  Hazle  employed  this  plaintift",  John  B.  Ham- 
mond, as  sub-contractor,  to  furnish  certain  materials,  doors, 
windows,  blinds,  &c.,  but  Hammond  was  unwilling  to  deliver 
these  materials  on  the  credit  of  Lawson  &  Hazle  only,  and 
required  an  order  upon  the  defendant,  the  owner  of  the 
ground,  and  the  acceptance  of  such  order  by  him  before  he 
would  deliver  the  materials.  Accordingly,  Lawson  k  Hazle 
made  this  order : 

"  Sir  :  You  will  please  pay  John  B.  Hammond  for  materials 
for  your  three  houses,  which  we  are  erecting  for  you,  &c., 
•  •  •  the  sum  of  $796.54,  and  deduct  the  same  out  of 
payment  which  will  be  due  us  on  the  completion  of  said 
houses." 

On  the  paper  was  written :   "  This  order  is  hereby  accepted. 
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payable  when  Messrs.  Lawson  k  Hazle  complete  the  three 
houses  herein  stated  ;  that  is^  per  contract.  James  E. 
Miller." 

Lawson  &  Hazle  failed  to  complete  the  houses  by  the 
third  of  November,  and  thirty  days  more  time  was  given 
them.  They  failed  to  complete  them  by  that  time,  and 
after  having  done  perhaps  three-fourths  of  the  work,  they 
formally  abandoned  the  contract  and  refused  to  complete 
the  houses.  The  defendant,  Miller,  after  importuning  them 
to  go  on  with  the  work,  and  calling  upon  the  plaintiff  also, 
in  his  own  interest,  to  prevail  upon  them  to  complete  the 
houses,  seems  to  have  acted  upon  the  assumption  that  there 
w^  no  more  to  be  expected  from  .them,  and  to  have  taken 
possession  of  the  houses.  Having  taken  possession,  he 
entered  into  new  contracts  in  his  own  name  with  other 
parties  and  went  on  to  finish  the  houses  at  his  own  expense. 
At  the  time  when  Lawson  &  Hazle  formally  refused  to  go 
on  with  the  work,  Miller  had  paid  them  all  that  was  due 
them  for  the  work  already  done,  and  a  little  over,  including 
even  the  25  per  cent,  which,  by  the  contract,  he  had  been 
entitled  to  reserve ;  so  that  at  that  time  he  owed  them 
nothing.  As  I  have  said,  he  then  proceeded  to  finish  the 
houses  himself,  under  new  contracts  with  other  persons.  In 
making  these  new  contracts,  he  effected  a  saving,  upon  the 
price  stipulated  in  the  original  contract,  of  $382.19  ;  that 
is,  he  got  the  work  done  for  so  much  less  than  Lawson  & 
Hazle  would  have  been  entitled  to  if  they  had  done  the  work 
under  their  contract. 

Then  this  plaintiff',  Hammond,  the  sub-contractor,  sued 
Miller  upon  this  accepted  order,  calling  it  a  bill  of  exchange, 
and  included  in  his  declaration  the  common  counts.  At  the 
trial  below,  several  exceptions  were  taken  to  the  ruling  of 
the  court,  but  the  most  important  one  relates  to  the  last 
instruction  which  the  judge  gave  the  jury,  to  return  a  verdict 
in  favor  of  the  plaintiff'  for  the  sum  of  $882.19,  the  amount 
found  in  the  defendant's  hands  after  he  had  completed 
the  houses.  To  that  instruction  of  the  court  the  defendant 
excepted.    Now,  in  giving  this  instruction,  the  court  below 
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clearly  proceeded  upon  the  theory  that  when  the  defendant 
took  possession  of  the  unfinished  houses  and  completed 
them^  he  did  so  in  the  interest  of  the  defaulting  contrac- 
tors and  substantially  as  their  agent,  and  that  the  default- 
ing contractors,  being  chargeable  with  the  cost  of  building 
the  houses,  were  entitled  to  credit  for  the  balance  of  the 
contract  price.  This  leads  us  to  consider  what  are  the 
rights  of  a  contractor  who  has  partly  performed  his  contract 
and  then  refuses  to  complete  it.  We  speak  now  in  the  first 
instance  of  his  rights  at  common  law  independent  of  any 
special  provision  such  as  is  contained  in  this  contract,  and 
is  relied  upon  particularly  by  the  plaintift*.  It  is  perfectly 
well  settled  at  common  law  that  if  a  man  partly  performs 
his  contract  and  then  refuses  to  complete  it^  he  has  no  right 
of  action  upon  the  contract  even  for  the  work  which  has 
been  done.  The  later  authorities  go  further  than  that. 
For  instance,  the  rule  is  laid  down  in  2  Smith's  Leading 
Cases,  (Am.  Ed.  Hare's  Notes,  p.  25),  in  comments  upon  the 
case  of  Cutter  vs.  Powell :  "  But  if  there  has  been  an  entire 
executory  contract,  and  the  plaintift'has  performed  a  part  of 
it,  and  then  wilfully  refuses,  without  legal  excuse  and 
against  the  defendant's  consent,  to  perform  the  rest,  he  can 
recover  nothing,  either  in  general  or  special  assumpsit." 

But  there  are  cases  which  hold  that  where  the  work  has 
been  partially  performed  and  is  accepted  even  under  com- 
pulsion, that  is,  where  it  cannot  be  avoided  by  the  other 
party,  that  fact  alone  raises  an  implied  assumpsit  to  pay  the 
reasonable  value  of  the  work  which  has  been  so  accepted  and 
used.  But  it  is  perfectly  clear  that  even  if  the  party  can 
recover  upon  the  contract  for  work  which  is  already  done, 
he  cannot  recover  upon  the  contract  for  work  which  he  did 
not  do  and  which  he  refused  to  do.  His  rights  under  the 
contract  are  gone  when  he  abandons  it,  and  the  other  party 
has  a  right  to  treat  it  at  once  as  at  an  end.  In  this  case  the 
owner  bad  paid  for  all  the  work  that  had  been  done.  He 
had  the  right,  immediately  upon  the  default  of  the  contrac- 
tors, to  take  possession  of  the  unfinished  houses,  as  he  did 
take  possession  of  them,  and  to  finish  them  if  he  pleased,  or 
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to  sell  them  to  somebody  else,  or  to  employ  other  persons  to 
do  the  work  which  the  contractors  had  been  engaged  to  do 
and  had  refused  to  do.  Under  no  such  circumstances  can  it 
be  conceived  that  the  contractors  so  in  default  could  have  a 
claim  upon  the  owner  of  the  land.  They  certainly  could  not 
sue  upon  an  implied  assumpsit  for  work  which  had  been  done 
by  other  people.  They  certainly  could  not  sue  upon  the 
contract,  because  they  would  have  been  compelled  either  to 
aver  and  prove  that  they  had  performed  the  contract,  or  to 
aver  a  readiness  to  perform  it,  and  that  they  were  prevented 
from  doing  so  by  the  other  party.  The  only  theory  under 
which  a  right  of  that  kind  could  be  maintained  by  the  con- 
tractors against  the  owner  would  be  that,  although  they  had 
repudiated  the  obligation  of  the  contract,  they  still  retained 
the  benefit  of  the  contract ;  that  although  they  refused  to 
do  the  work  they  still  had  the  right  to  do  it,  and  that 
nobody  else  could  do  it  except  in  subjection  to  them  and  as 
their  agent,  and  that  the  owner  of  the  ground  could  not 
rescind  the  contract,  notwithstanding  the  refusal  of  the  con- 
tractors to  complete  it ;  all  which  conclusions  are  in  our 
opinion  so  heterodox  that  they  do  not  need  any  discussion. 

But  in  this  particular  case  reliance  is  placed  upon  this 
peculiar  clause  in  the  contract  as  modifying  the  common  law 
rights  of  the  parties  :  "  The  said  Miller  shall  have  full  power 
and  authority  to  employ  other  person  or  persons  to  finish 
and  complete  said  dwelling-houses  at  the  cost  and  expense 
of  said  Lawson  &  Hazle  ;  which  cost  or  expense  will  and  can 
be  deducted  by  said  Miller  from  any  money  which  may  be 
in  his  possession  at  the  time  of  said  failure  on  the  part  of 
said  Lawson  &  Hazle  to  complete  and  finish  said  dwelling- 
houses." 

It  is  argued  that  when  the  houses  were  completed  by  the 
owner,  it  was  substantially,  under  the  terms  of  the  contract^ 
a  completion  by  him  as  the  agent  of  the  contractors  and  on 
their  account,  and  that  therefore  they  are  entitled  to  credit 
for  the  contract  price,  while  they  are  to  be  charged  simply 
with  the  cost  of  completion.  It  is  to  be  observed  in  the  first 
place,  that  the  language  of  this  contract  does  not  make  it 
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the  duty  of  the  owner  to  pursue  this  course,  but  simply  pro- 
vides that  he  shall  have  power  and  authority  to  do  so.  We 
do  not  understand  that  this  takes  away  from  him  the  right 
to  resort  to  his  common  law  right  to  rescind  the  contract, 
ignore  the  contractors,  and  proceed  to  finish  the  houses  on 
his  own  account ;  but  simply  that  this  power  is  given  to  him 
to  secure  the  completion  of  the  contract  by  the  contractors, 
if  he  chooses  to  resort  to  it.  And  the  operation  of  it  is 
simply  this:  In  the  absence  of  this  provision  in  the  contract, 
the  contractors,  after  finishing  a  large  part  of  the  work  and 
then  declining  to  cotfiplete  it,  might  say  to  the  defendant  : 
"  The  25  per  cent,  which  you  have  in  your  hands,  reserved 
from  the  several  instalments,  is  our  money;  we  have  earned 
it  by  work  already  done,  and  you  have  no  right  to  apply  it 
to  anything  else."  To  which  the  owner  might  answer  : 
"  But,  by  the  terms  of  this  contract,  you  engaged  to  do  cer- 
tain work  which  you  have  not  done,  and  under  the  contract 
I  am  entitled  to  apply  your  money,  now  in  my  hands,  to  the 
completion  of  the  work."  This,  I  think,  was  unquestionably 
the  object  of  this  provision,  and,  as  we  have  said,  it  left  it 
optional  with  the  owner,  whether  he  would  resort  to  this 
means  of  completing  the  work,  or  would  treat  the  contract 
as  wholly  rescinded  and  proceed  to  have  the  work  done  upon 
his  own  responsibility  and  for  his  own  benefit.  A  case  in 
New  York  is  cited  which  is  supposed  to  be  analogous  to  the 
present  one,  the  case  of  Murphy  vs.  Buckman  66  N.  Y., 
297.  The  contract  in  that  case  was  a  building  contract  and 
it  provided  in  reference  to  the  contractor,  that  should  he 
at  any  time  during  the  progress  of  the  work  refuse  or  neglect 
to  supply  suflicient  materials  or  workmen,  the  owner  should 
be  at  liberty  to  provide  materials  and  workmen,  after  three 
days'  notice  in  writing  being  given,  to  finish  said  work ;  and 
the  amount  should  be  deducted  from  the  amount  in  the  con- 
tract. 

In  that  case  the  contractor  having  been  delinquent  in 
supplying  materials  and  workmen,  the  owner  gave  him  the 
notice  provided  for  in  the  contract,  and,  upon  the  continued 
delinquency  of  the  contractor,  the  owner  furnished  the  needed 
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materials  and  workmen,  and  after  the  completion  of  the 
work,  when  the  cost  of  completion  was  deducted  from  the 
contract  price,  there  was  found  to  remain  in  his  hands  a 
considerable  sum  of  money  which  it  was  held  that  the 
contractor  was  entitled  to  recover.  The  court  said  that 
the  defendant,  by  electing  to  go  on  under  the  clause  of  the 
contract  to  which  I  have  called  attention,  waived  his  right 
to  insist  upon  a  forfeiture  for  the  failure  of  the  contractor. 
The  owner  was  not  precluded  from  claiming  damages  there- 
after from  the  contractor  for  defective  performance,  or  from 
a  suit  to  recoup  himself  for  work  done  under  the  contract ; 
but  he  could  not  avail  him  of  the  right  given  him  by  the 
contract  to  go  on  and  complete  the  work,  and  then  refuse 
to  account  to  the  contractor  upon  the  ground  that  the  con- 
tract was  forfeited ;  for,  the  court  say,  *'  the  election  to  do 
the  work  at  the  contractor's  expense  under  the  clause  re- 
ferred to,  assumed  that  the  contract  was  then  in  force." 

There  are  two  features  in  which  this  case  diifers  from 
that  at  bar.  In  the  first  place,  in  the  New  York  case,  the 
stipulation  was  that  the  owner  might,  upon  giving  due 
notice  to  the  contractor,  complete  the  house  at  the  con- 
tractor's expense  and  deduct  such  expense  from  the  contract 
price  ;  which  by  necessary  implication  assumes  that  the  bal- 
ance of  the  contract  price  is  still  the  property  of  the  con- 
tractor, and  that  the  work  is  done  in  pursuance  of  the  con- 
tract, the  owner  substituting  himself  for  the  contractor  in 
the  work ;  and  the  owner  having  done  that,  it  did  not  lie 
in  his  mouth  to  say  that  the  contract  was  not  in  existence 
and  the  contractor  not  entitled  to  the  balance  remaining  after 
the  work  was  done.  In  the  present  case  the  stipulation  is  not 
that  the  expense  of  completing  the  work  shall  be  deducted 
from  the  contract  price,  but  that  it  shall  be  deducted  from 
any  money  belonging  to  the  contractors  which  the  owner 
may  have  in  his  hands  at  the  time  of  the  contractor's  fail- 
ure or  refusal  to  finish  the  work.  This,  of  course,  assumes 
that  the  contractor  is  entitled  to  the  money  retained  by  the 
owner  for  work  already  done,  money  retained  under  the  26 
per  cent,  clause  ;  but  it  does  not  assume  the  right  of  the  con» 
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tractor  to  the  balance  of  the  contract  price  for  work  which 
he  did  not  do  and  which  the  owner  was  compelled  to  have^ 
done  by  other  persons.  On  the  contrary,  by  implication  it 
excludes  any  recognition  of  the  contractor's  right  to  that 
unearned  balance.  Nevertheless,  it  might  be  conceded 
that  if  there  had  remained  in  the  hands  of  the  defendant 
any  money  due  the  contractors  for  work  already  executed^, 
and  he  had  applied  that  money  to  the  completion  of  the 
houses,  the  argument  would  have  great  force,  that  the 
contractors'  money  finished  the  work,  and  that  therefore  it 
should  be  held  to  have  been  finished  in  contemplation  of" 
law  by  them,  and  hence,  that  they  would  be  entitled  to  the 
balance  of  the  contract  price.  In  the  New  York  case  it  waa 
provided  in  the  contract  that  the  owner  should  give  certain 
notice  to  the  contractor  to  go  on  with  the  work,  and  that 
upon  the  contractor's  failure  to  do  so,  the  owner  might  theu 
go  on  and  complete  it  himself,  and,  therefore,  the  court  as^ 
Slimed  that  it  was  in  the  election  of  the  owner  either  to  pur- 
sue that  course  or  to  fall  back  upon  his  common  law  rights 
and  the  court  held  that  he  had  elected  to  proceed  under  thia 
stipulation  in  the  contract,  and,  therefore,  could  not  fall  back 
upon  his  common  law  right.  But  in  the  present  case  that 
element  is  wanting.  And  as  to  the  money  mentioned  ia 
the  stipulation,  there  was  no  money  remaining  in  the  owner's, 
hands  at  the  time  the  contractors  refused  to  proceed  with 
the  work ;  therefore,  as  matter  of  fact,  the  money  of  the 
contractors  did  not  go  to  the  completion  of  the  work,  and 
the  reason  which  existed  in  the  other  case,  and  which  might 
exist  under  different  circumstances  in  this  case,  for  holding- 
that  the  completion  of  the  houses  was  the  work  of  the 
contractors,  wholly  fails. 

The  owner  in  this  case  did  not  assume  to  proceed  under  thi&. 
special  provision  of  the  contract.  He  had  the  right  as  we  have 
said,  either  to  do  that,  or  to  fall  back  upon  his  common  law^ 
right  and  rescind  the  contract  and  proceed  to  finish  the  work 
for  his  own  benefit.  He  did  not  notify  the  contractors  that 
he  meant  to  proceed  under  this  stipulation  ^  he  had  n<v 
money  of  theirs  with   which  to  indemnify  himself  for  th^ 
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coet  of  completing  the  work ;  he  did  not  proceed  under  any 
sob-contracts  made  by  the  contractors;  but  he  entered  in- 
to possession  of  the  houses  (which  if  he  were  proceeding 
under  the  contract  he  would  have  no  right  to  do  until  the 
completion  of  the  contract) ;  he  made  new  contracts  in  his 
own  name  with  third  parties  and  at  his  own  cost  and  ex- 
pense, and  when  he  effected  a  saving  it  is  perfectly  obvious 
that  he  did  not  do  it  for  the  benefit  of  those  contractors 
but  for  his  own  benefit,  and  therefore  that  he  expected  and 
intended  to  exercise  his  common  law  right  for  his  own  bene- 
fit and  not  for  the  benefit  of  the  contractors,  and  this  it 
is  clear  he  had  a  perfect  right  to  do. 

Some  question  might  be  made  as  to  whether  the  existence  of 
the  order  in  favor  of  the  plaintiff'  would  make  any  difference 
as  to  the  defendant's  power  of  electing  to  proceed  under  the 
contract  or  to  fall  back  upon  his  common  law  rights ;  but  the 
case  does  not  present  the  facts  for  raising  that  question,  be- 
cause it  does  not  appear  that  the  defendant  ever  had  it  in  his 
power  to  have  the  work  completed  with  the  contractors' 
money.  If  he  had  had  money  belonging  to  the  contractors 
in  his  hands,  it  is  questionable  whether  that  might  not  have 
made  it  obligatory  on  him  to  proceed  under  the  contract, 
but,  as  he  had  no  money  of  the  contractors  in  his  hands 
after  he  accepted  this  order,  and  no  power  of  election,  this 
question  does  not  rise  upon  the  facts  presented. 

As  it  now  stands,  it  appears  to  us  that  the  owner,  upon 
default  of  the  contractors,  proceeded  under  his  common  law 
right  to  rescind  the  contract,  and  take  possession  of  the 
property  and  complete  the  houses  for  his  own  use  and  bene- 
fit, and  that  the  contractors  had  no  further  claim  upon  him 
whatever,  so  that  when  he  eff'ected  a  saving  it  was  for  his 
own  advantage,  and  not  for  that  of  the  contractors,  and  does 
not  come  in  any  way  within  the  scope  of  this  stipulation  in 
the  contract.  Therefore  there  was  an  error  in  this  instruc- 
tion of  the  court  below  which  entitles  the  defendant  to  a 
new  trial. 

But  this  does  not  end  the  case.  It  appears  by  the  con- 
tract that  the  defendant  had  the  right  to  reserve  26  per 
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cent,  of  such  instalmeDt  to  be  held  until  thirty  days  after 
the  completion  of  the  houses ;  evidently  to  secure  the  per- 
formance of  the  contract.  In  that  condition  of  things  he 
accepts  an  order  from  the  contractors  in  favor  of  a  sub-con- 
tractor, agreeing  to  deduct  the  amount  of  the  sub-contrac- 
tor's claim  out  of  payments  which  will  be  due  to  the  con- 
tractors on  the  completion  of  the  houses  by  them.  Now,  if  he 
paid  any  money  after  that  to  the  contractors  which  he  might 
have  retained,  and  which  was  payable  only  on  completion  of 
the  contract  by  them,  it  would  seem  that  he  paid  that  in  his 
own  wrong,  and  that,  upon  proof  of  that  fact,  the  sub-con- 
tractor might  maintain  an  action  against  him  to  the  extent 
of  any  money  so  paid  away  to  the  wrong  of  the  sub-con- 
tractor. But  the  evidence  set  out  in  the  bill  of  exceptions 
does  not  disclose  what  the  facts  are  in  that  respect,  and  it 
remains  for  the  plaintiff  to  bring  out  the  necessary  facts  on 
a  new  trial  of  the  cause. 

The  Chibf  Justicb  dissented,  saying : 

The  plaintiff  had  furnished  material  which  had  entered 
into  the  construction  of  these  houses — material  which  the 
defendant  was  now  enjoying  the  benefit  of.  That  but  for 
this  material  being  in  the  houses  at  the  time  defendant  un- 
dertook to  complete  them,  defendant  would  have  had  to 
purchase  similar  material  himself,  consequently  he  was  saved 
just  that  much  in  the  necessary  cost  of  completion.  It  was 
a  saving  effected  by  defendant  availing  himself  of  the  ma- 
terial furnished  by  the  plaintiff*,  and  for  which  the  defend- 
ant ought,  therefore,  to  pay,  at  least  to  the  extent  of  the 
money  saved  on  the  original  contract. 
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The  District  of  Columbia  vs.  Lewis  Clbphanb. 
Law.    No.  19,781. 

5  Decided  January  8, 188S. 

I  The  Chixf  Justice  aad  Jastlces  Cox  and  Jaxxs  fitting. 

The  defendant  contracted  with  the  District  to  lay  a  wooden  pave- 
ment and  agreed,  on  being  notified,  to  repair  any  part  of  It  which  at 
any  time  during  three  years  from  the  completion  of  the  work  should 
become  defective  from  improper  material  or  construction,  and,  in  case 
of  failure  so  to  do,  he  agreed  that  the  same  might  be  done  at  his  cost 
by  the  District.  The  pavement  proved  a  failure  and  the  defendant 
having  been  notified  to  repair  failed  to  do  so.  Whereupon,  the 
District  authorities  tore  up  the  pavement  and  put  down  an  asphalt  one 
and  thereafter  brought  this  action  upon  the  contract  to  recover  the 
cost.  There  was  no  evidence  offered  at  the  trial  showing  directly  the 
cause  of  the  failure  of  the  pavement,  nor  was  ^t  shown  that  repairs 
were  made  necessary  by  reason  of  any  defect  arising  from  improper 
material  or  construction.  It  was  argued,  however,  that  as  some  of 
the  blocks  had  been  shown  to  be  sound  when  the  pavement  was  torn 
up,  that  was  a  fact  from  which  the  jury  might  infer  that  the  failure 
of  the  others  was  from  imperfect  material  or  construction. 

J9e2d,  Ist.  That  such  an  inference  might  perhaps  be  proper  had  it  been 
shown  that  the  blocks  which  remained  sound  were  placed  in  like 
position  and  subjected  to  the  same  exposure  and  wear  and  tear  as  the 
blocks  that  failed,  but  not  otherwise.  2d.  That  a  contract  to  repair 
a  pavement  ^Mf  at  any  time  during  the  period  of  three  years  any  part 
of  it  should  become  defective  from  improper  material  or  construc- 
tion **  is  not  an  unconditional  guarantee  that  the  pavement  shall  last 
three  years  in  any  event.  3d.  2^' or  will  such  an  interpretation  gather 
any  force  from  the  fact  that  in  another  portion  of  the  contract  there 
is  a  clause  providing  *'*'  that  all  loss  or  damage  arising  out  of  the 
nature  of  the  work  to  be  done  under  this  agreement,  or  from  any  un- 
foreseen obstructions  or  difficulties  which  may  be  encountered  in  the 
prosecution  of  the  same,  or  from  any  action  of  ttie  elements,  or  from 
incumbrances  to  individuals,  proptsrty,  or  otherwise,  on  the  line  of  the 
work,  or  adjacent  thereto,  shall  be  sustained  by  the  said  contractor." 
Such  a  clause  is  well  known  in  building  contracts  and  relates  only  to 
losses  or  damages  which  may  happen  during  the  progress  of  the  work. 
4th.  That  the  District  could  not  substitute  a  new  pavement  of  an  en- 
tirely different  character  and  recover  the  cost  thereof  from  the  de- 
fendant. 5th.  That  the  contract  being  to  repair  *Mf  any  part  of  the 
pavement  should  become  defective  from  improper  material  or  con- 
struction,*' no  liability  arises  on  the  part  of  the  defendant  unless  the 
repairs  are  shown  to  have  been  necet<sary  because  of  defects  arising 
from  *'  improper  material  or  construction." 

Motion  for  new  trial  on  exceptions. 
The  Case  is  stated  in  the  opinion. 
Riddle  &  Miller  for  plaintifi*. 
Cook  &  Cole  and  W.  F.  Mattingly  for  defendant. 
Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 
The  exceptions  taken  in  this  case^  relate  to  the  interpreta- 
tion given  by  the  court  below,  to  the  contract  sued  upon. 
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and  to  an  instruction  to  the  jury  to  find  for  the  defendant. 
It  is  shown  by  the  record  that  in  October,  1872,  the  Board 
of  Public  Works  made  a  contract  with  the  defendant  to  lay 
down  a  wooden  pavement  on  Twelfth  street  in  this  city.  In 
the  written  contract  there  was  a  provision  that : 

"  If  at  any  time  during  the  period  of  three  yearsirom  the 
completion  of  the  work  to  be  done  under  this  contract  any 
part  or  parts  thereof  shall  become  defective  from  imperfect 
or  improper  material  or  construction  and  in  the  opinion  of 
the  said  party  of  the  first  part  require  repair,  the  said  party 
of  the  second  part  will,  on  being  notified  thereof,  immediately 
commence  and  complete  the  same  to  the  satisfaction  of  the 
said  party  of  the  first  part,  and  in  case  of  failure  or  neglect 
of  the  said  party  so  to  do,  the  same  shall  be  done  under  the 
directions  and  orders  of  the  said  party  of  the  first  part  at 
the  cost  and  expense  of  the  said  party  of  the  second  part." 

The  declaration  founds  the  action  upon  this  clause  of  the 
contract.  The  proof  was  that  within  the  three  years  speci- 
fied, the  pavement  went  pretty  much  to  destruction  ;  where- 
upon the  authorities  of  the  District  took  up  the  whole  of  it 
— probably  the  whole  of  it — but  certainly  the  whole  of  it 
but  one  square,  and  substituted  an  asphalt  pavement  which 
cost  the  District  something  over  forty  thousand  dollars. 
Some  of  the  blocks,  what  proportion  we  do  not  know  by  the 
proof,  were  rescued  from  the  wreck  and  were  made  use  of  in 
repairing  or  patching  one  of  the  squares.  In  the  absence  of 
any  evidence  directly  showing  the  cause  of  the  failure  of  the 
other  blocks,  it  was  argued  that  the  fact  that  some  of  the 
blocks  remained  sound  while  others  failed,  should  have  gone 
to  the  jury  as  evidence  from  which  they  had  a  right  to  infer 
that  the  failure  of  the  latter  was  from  *^  imperfect  or  im- 
proper material  or  construction."  It  might,  perhaps,  have 
been  very  proper  to  have  allowed  the  jury  to  draw  such  an 
inference,  had  it  been  shown  where  those  blocks  that  con- 
tinued good  were  situated — whether  they  were  placed  in  the 
same  or  like  position,  and  subjected  to  the  same  exposure 
and  wear  and  tear,  as  the  blocks  that  failed  j  but  without 
such  evidence^  we  do  not  think  that  the  jury  would  have  had 
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a  right  to  conclude  that  because  some  of  the  blocks  remained 
sound  and  others  failed,  the  failure  was  to  be  considered  as 
proof  that  they  were  not  originally  as  good  as  those  which 
survived  ;  in  other  words,  that  they  were  of  "imperfect  or 
improper  material  or  construction."  It  may  have  been  that 
those  which  remained  sound  were  not  put  upon  the  same 
basis  or  subjected  to  the  same  tests  as  those  which  failed. 
There  was  no  evidence  upon  this  point  oftered,  and  without 
it  such  an  inference  would  have  been  unwarranted.  Legal 
conclusions  are  not  mere  surmises ;  the  jury  must  have  before 
it  some  basis  of  fact  whereon  to  rest  their  conclusions  before 
they  will  be  allowed  to  make  them. 

It  was  claimed,  however,  that  this  clause  in  the  contract 
amounted  to  a  guarantee  that  the  pavement  should  last  three 
years.  But  that  claim  is  in  the  very  face  of  the  language 
of  the  stipulation.  It  is  there  distinctly  stated  that  "  if  at 
any  time  during  the  period  of  three  years  any  part  of  the 
pavement  shall  become  defective  from  imperfect  or  improper 
material  or  construction,'*  such  and  such  things  shall  be 
done.  It  was  for  that  case  alone  that  this  clause  provided, 
and  we  do  not  think  that  it  can  in  any  way  be  construed  as 
a  guarantee  that  the  pavement  should  last  three  years  in 
any  event. 

In  further  support  of  this  argument,  it  was  also  urged  that 
the  sixth  clause  of  the  contract  contributed  to  this  meaning. 
That  clause  reads  as  follows : 

"  Sixth.  It  is  further  agreed  that  all  loss  or  damage,  arising 
out  of  the  nature  of  the  work  to  be  done  under  this  agree- 
ment, or  from  any  unforeseen  obstructions  or  difficulties 
which  may  be  encountered  in  the  prosecution  of  the  same, 
or,  from  the  action  of  the  elements,  or  from  incumbrances  to 
individuals,  property,  or  otherwise,  on  the  line  of  the  work, 
or  adjacent  thereto,  shall  be  sustained  by  the  said  con- 
tractor." 

It  is  true  enough  that  all  parts  of  a  contract  are  to  be 
taken  into  consideration  in  construing  it,  but  that  very 
principle  excludes  the  interpretation  contended  for.  It  is 
not  to  be  supposed,  that  this  clause^  which  has  a  special  ap» 
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plication^  is  to  be  enlarged  to  a  general  clause  relating  ta 
losses  or  damages.  On  the  contrary  it  is  evident,  when  all 
the  language  of  this  sixth  clause  is  taken  together,  that  it 
related  to  what  might  happen  during  the  progress  of  the 
work.  The  losses  spoken  of  are  associated  with  damages 
which  might  be  incurred  during  the  prosecution  of  the 
work.  It  is  a  well-known  clause  in  building  contracts,, 
that  if  the  work  should  happen  to  be  destroyed  while  in 
course  of  construction  that  the  contractor  is  to  restore  it. 
As  if,  for  example,  in  building  a  house,  tlie  walls  are  knocked 
down  by  any  exterior  force,  they  are  to  be  built  up  again,, 
or  if  the  contractor,  in  the  course  of  the  erection  of  the  build- 
ing, injures  any  neighboring  property,  he  is  to  assume  all 
responsibility  therefor.  This,  it  seems  to  us,  was  the  purpose 
of  this  sixth  clause,  and  not  that  it  was  intended  to  enlarge 
the  other  clause  into  an  unconditional  guarantee  that  the 
work  was  to  last  three  years. 

We  come  now  to  another  question  of  interpretation.  Evi- 
dently, on  the  ground  that  this  system  of  wood  paving^ 
was  a  failure,  the  District  substituted  for  it,  as  we  have  seen,, 
an  asphalt  pavement,  costing,  it  is  claimed,  over  $40,000, 
and  it  is  now  sought  to  recover  from  the  defendant  the  cost 
of  the  work  as  damages  under  this  clause  of  the  contract.. 
We  do  not  see  how  it  is  possible  for  this  to  be  done.  This  con- 
tract requires  the  defendant  to  repair  his  pavement,  not  to  sub- 
stitute for  it  an  entirely  different  one.  When  called  upoa 
to  repair  his  old  pavement,  if  he  did  not  do  so,  the  District 
was  authorized  to  do  it  for  him  at  his  cost.  But  this  is 
quite  another  thing  from  substituting  a  new  pavement  of  an 
altogether  different  character. 

It  has  been  argued  that  it  is  not  to  be  supposed  that  the 
District  would  again  put  down  the  same  kind  of  pavement 
which  had  been  discovered  to  be  a  failure.  That  may  be  so,, 
and  was  probably  sound  judgment ;  yet  we  do  not  see  how 
it  can  be  of  any  avail  under  the  contract  upon  which  this 
action  is  based.  The  contractor  was  to  repair  a  certain  kind 
of  wooden  pavement,  and  the  District  reserved  the  right  in 
case  of  his  failure  to  comply  with  this  particular  provision 
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of  the  contract,  to  do  it  for  him  at  his  expense.  There  was 
no  reservation  of  any  right  to  sabstitate  in  such  case  at  the 
contractor's  expense  an  asphalt  or  any  other  kind  of  pave- 
ment. They  were  simply  authorized,  under  certain  con- 
ditions, to  repair  the  old  one.  Our  interpretation  of  the 
language  of  this  contract  is  in  entire  accord  with  that  of  the 
court  below. 

It  is  said,  however,  that  as  some  of  the  wooden  pavement 
was  relaid  by  the  District,  it  should  have  been  allowed  to 
recover  for  that ;  but  here  again  there  was  no  proof  what- 
ever as  to  the  costs  incurred  by  reason  of  this  relaying.  It 
is  true  it  was  shown  that  something  over  $1,200  was  ex- 
pended in  taking  up  all  of  the  wooden  pavement,  but  what 
was  the  cost  of  relaying  such  of  the  blocks  as  were  found  use- 
ful for  that  purpose  does  not  appear.  Had  the  case  gone  to  the 
jury,  they  would  have  been  left  entirely  to  conjecture  as  to 
that  matter  ;  and  even  if  the  cost  of  relaying  had  been  shown, 
there  was  still  no  proof  that  the  expenditure  was  forced 
upon  the  District  by  reason  of  the  imperfections  of  the  con- 
tractor's work.  It  does  not  follow  because  it  was  necessary 
to  expend  money  upon  this  street  that  it  is  to  be  charged 
to  the  defendant.  The  expenditure  may  have  been  entirely 
unnecessary,  or  it  may  have  been  caused  by  a  failure  in  the 
pavement  not  traceable  to  any  defect  or  imperfection 
in  the  work  for  which  the  contractor  was  responsible,  and, 
therefore,  not  chargeable  to  him.  The  burden  of  showing  this 
was  upon  the  plaintiff.  In  the  entire  absence,  therefore,  of 
any  proof  from  which  the  jury  might  have  even  inferred 
the  facts  necessary  to  support  a  verdict  against  the  defend- 
ant, and  have  enabled  them  to  say  that  the  expense  to  which 
the  District  was  put  in  the  relaying  of  these  blocks  arose 
out  of  the  defective  material  or  construction  of  the  work,  we 
are  of  the  opinion  that  the  court  below  was  right  in  instruct- 
ing the  jury  to  render  a  verdict  for  the  defendant.  The 
judgment  is,  therefore,  affirmed. 
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Thomas  E.  Waggaman 

vs. 

Ephraim  S.  Randall  bt  al. 

Equity.    No.  24068. 

(  Decided  Juinary  10, 1888. 

)  The  Ohup  Justice  and  JoBtices  Cox  and  Jaxes  sitting. 

1.  An  appeal  lies  to  the  General  Term  from  an  order  of  the  Circuit 
Court  striking  out  a  plea  of  title  in  a  landlord  and  tenant  case  and 
remanding  the  same  to  the  Justice  of  the  peace  for  trial  on  the  merits. 

2,  When  a  defective  plea  of  title  is  strciken  out  by  the  Circuit  Court  and 
the  cause  remanded  to  the  justice  of  the  peace  the  defendant  may 
there  file  a  new  or  amended  plea  of  title. 

Statement  of  the  Case  and  Decision  of  the  Court. 

This  was  a  proceeding  commenced  before  a  justice  of  the 
peace  to  recover  possession  of  certain  premises  in  the  city 
of  Washington.  The  plaintiff  averred  in  his  complaint  that 
the  premises  were  detained  without  right  by  Charles  Q. 
Godfrey  and  Ephraim  S.  Randall,  to  whom  plaintiff  had 
leased  the  same  under  the  firm  name  of  Godfrey  &  Randal), 
and  whose  tenancy  and  estate  therein  had  determined  by 
the  terms  of  the  lease. 

Godfrey  did  not  appear  and  no  step  was  taken  in  his 
behalf.    Randall  appeared  and  filed  a  plea  of  title,  averring  : 

"  That  the  title  to  said  premises  is  in  Mary  F.  Stone,  and 
that  the  said  title  hereby  claimed  is  not  derived  from  any 
letting  of  the  premises  by  the  plaintiff',  or  by  those  under 
whom  the  plaintiff  claims,  and  is  not  derived  from  any 
forcible  entry  or  forcible  detainer." 

Plaintiff*  objected,  that  this  plea  was  defective  in  its  fail- 
ure to  aver  that  the  defendant  claimed  the  premises  under 
Mary  F.  Stone. 

The  justice  certified  the  case  to  the  Circuit  Court,  where 
the  plaintiff  moved  to  strike  out  the  plea  of  title  and  remand 
the  cause  to  the  justice  for  trial  on  the  merits.  This  motion 
was  sustained,  and  the  cause  thereafter  coming  on  for  trial 
before  the  justice,  the  defendant  filed  a  perfected  plea,  aver- 
ring that  he  claimed  under  said  Mary  F.  Stone^  in  whom  -he 
pleaded  title.    The  case  being  again  certified  to  the  Oirooit 
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Oourt  for  trial  on  this  plea,  the  plaintiff  again  moved  to 
strike  it  out  and  to  remand  the  cause  to  the  justice  for  the 
following  reasons : 

Ist.  Because  the  former  plea  of  title  has  been  by  the  court 
adjudged  a  nullity,  and  it  was  the  duty  of  the  justice  of  the 
peace,  when  the  cause  was  remanded  to  him,  to  have  tried 
the  same,  and  to  have  rendered  judgment  in  the  matter  as 
the  right  of  the  case  required. 

2d.  Because  the  said  defendant  Randall  elected  to  stand 
upon  his  former  plea  of  title,  and  cannot  tile  a  second  plea 
or  amend  his  former  plea ;  and  because  no  amendment  to  a 
plea  of  title  or  additional  plea  can  lawfully  be  made. 

This  motion  being  sustained,  the  defendant  appealed  to 
the  General  Term,where  the  judgment  was  reversed  and  the 
cause  remanded  to  the  Circuit  Court  for  trial  upon  the  plea 
of  title  as  amended. 

Wm.  F.  Mattingly  for  plaintiff. 

Charles  S.  Moore  and  W.  T.  Johnson  for  defendant. 


11 
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Joshua  Green  vs.  John  L.  Lake  and  Jonathan  Tarbell. 
Law.  No.  20,891. 

5  Decided  January  8, 1882. 

I  The  OnicF  JnsTiCic  and  Jnsifces  Ooz  and  Jamks  »ittlnfi;. 

1.  In  the  District  of  Columbia  a  printed  sual  at  the  end  of  the  signature 
is  sufficient  to  make  the  instrument  a  specialty. 

2.  Where  parties  sign  an  instrum-Mit  under  seal  jointly  or  jointly  ami 
severally,  they  sign  it  as  principal  debtors,  aud  parol  evidence  will 
not  be  received  to  show  thac  one  of  them  signed  as  surety  only  and 
that  an  extension  having  been  given  the  principal,  the  surety  was 
thereby  discharged.  But  whether  it  would  be  otherwise  If  the  alleged 
surety  is  prepared  to  sliow  that  he  has  been  actually  injured  by  the 
extension,  qucert, 

3.  A  contract  between  a  creditor  and  a  principal  debtor  for  forbearance 
for  a  limited  time,  is  a  discharge  of  the  surety  only  when  the  agreement 
to  forbear  is  binding  on  the  creditor,  if,  therefore,  the  agreement  is^ 
without  consideration,  or  otlicrwise  not  binding,  the  forbearance  is  no 
defence . 

.  4.  The  burden  of  proof  is  on  the  surety  to  show  that  an  agreement  to 
forl)ear  is  a  valid  and  binding  one  upon  the  creditor. 

5.  If  the  creditor  simply  agrees  to  extend  the  time  indefinitely  on  pay- 
ment of  the  legal  interest,  that  is  no  more  than  he  would  be  entitled 
to  receive  without  any  agreement,  and  as  he  receives  no  new  consider- 
ation, such  a  promise  is  not  binding,  but  it  is  otherwise  If,  in  consider- 
ation of  the  extension,  the  interest  were  paid  in  advance,  for  the  cred- 
itor insuchcise  gets  something  more  than  he  would  be  entitled  to 
receive  as  a  matter  of  course. 

6.  An  agreement  to  forbear  in  consideration  of  an  executory  promise  to 
pay  usurious  interest  in  the  future,  is  void  under  the  statutes  of  usury, 
nor  does  it  make  any  difference  that  at  the  expiration  of  the  period 
of  forbearance  the  usury  was  actually  paid  by  the  debtor. 

7.  Where  the  surety  sets  up  the  defence  tliat  the  creditor  had  extended 
the  time  of  the  principal,  the  creditor  is  not  estopped,  by  the  fact  that 
he  has  received  the  consideration  for  which  the  extension  was  made, 
to  reply  that  the  consideration  was  an  illegal  one. 

8.  The  court  will  presume,  in  the  absence  of  evidence  to  the  contrary,, 
that  the  usurious  interest  was  agreed  to  be  paid  at  the  expiration  of 
the  period  of  forbearance. 

9.  The  legal  part  of  an  undertaking  can  be  enforced  If  the  consideration 
for  it  is  entirely  legal,  but  an  undertaking  is  void  if  any  part  of  its  con- 
sideration is  illegal.  Thus  if  a  man  receive  a  legal  consideration  for  a 
promise  to  do  a  thing,  part  of  which  is  legal  and  the  other  illegal,  he 
will  be  compelled  to  carry  out  that  part  of  nis  agreement  which  is  legal; 
but  if  such  a  promise  is  not  given  for  money  or  other  value  received,  but 
in  consideration  of  another  executory  promise,  such  as  a  promise  to 
forbear,  the  latter  is  vitiated  by  reason  of  the  partial  illegality  of  the 
executory  promise  given  as  its  consideration  and  the  agreement  to 
forbear  is,  therefore,  not  binding. 

statement  of  the  case. 

Motion  for  new  trial  ou  exceptions. 

This  was  an  action  of  debt  brought  by  the  surviving 
partner  of  J.  &  T.  Green,  against  John  L.  Lake  and 
Jonathan  Tarbell,  based  on  the  following  promissory  noto 
given  by  them  : 


Digitized  by  CjOOQIC 


Green  v.  Lake.  16S 


«c 


81,000.  Jackson,  Miss.,  Nov.  18, 1875. 

"  Sixty  days  after  date,  we,  or  either  of  us,  promise  to  pay 
J.  and  T.  Green,  or  order,  one  thousand  dollars,  value 
received. 

"J.  L.  Lake,  Jr.     [seal.] 
"J.  Tarbbll.  [seal.]" 

The  words  "  seal "  opposite  the  names  of  the  defendants, 
and  the  brackets  enclosing  those  words,  were  in  print. 

Besides  two  special  counts  on  the  note,  the  declaration 
contained  the  common  counts  appropriate  to  the  action. 

The  defendant  Tarbell  pleaded  the  general  issue,  and  the 
following  special  plea : 

"  And  for  a  further  plea  to  the  said  first  and  second  counts 
of  said  declaration,  the  said  defendant  says  that  he  received  no 
consideration  for  the  making  and  delivery  of  said  note  or  writ- 
ing obligatory  in  said  declaration  mentioned,  and  never 
received  anv  benefit  therefrom,  but  executed  and  delivered  the 
same  as  the  surety  for  the  said  John  L.  Lake,  jr.,  and  the  con- 
sideration therefor,  if  any,  passed  wholly  from  said  J.  &  T. 
Green  to  said  Lake,  of  all  of  which  the  said  J.  &  T.  Green  had 
notice  at  and  before  the  execution  and  delivery  of  said  note 
to  them.  And  said  defendant  says  that  after  the  said  note 
or  writing  obligatory  became  due  and  payable,  according  to 
its  tenor  and  eflfect,  by  an  arrangement  and  agreement  made 
between  the  said  J.  &  T.  Green  and  the  said  John  L.  Lake* 
jr.,  without  the  knowledge  or  consent  of  this  defendant,  the 
said  J.  &  T.  Green,  for  a  valuable  consideration,  extended  the 
time  for  the  payment  of  said  note  or  writing  obligatory  for 
sixty  days  from  the  time  it  became  due,  according  to  the 
terms  thereof,  without  the  knowledge,  concurrence  or  con- 
sent of  said  defendant.  And  so  said  defendant  says  that  he 
is  absolved  from  all  liability  on  said  note  or  writing  obliga- 
tory, and  the  said  plaintifl:*  is  barred  of  all  recovery  against 
him  thereon,  and  this  he  is  ready  to  verify,  &c." 

Issue  being  joined,  the  plaintiff,  on  the  trial,  offered  in 
evidence  the  note,  the  signatures  of  which  were  admitted. 
It  was  also  shown  that  the  statute  of  Mississippi  in  force  at 
the  time  of  the  execution  of  the  note,  and  at  the  time  of  the 
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trial,  provided  that  a  scroll  should  be  equivalent  to  a  seal, 
and  that  the  Supreme  Court  of  that  State  had  twice  decided 
that  the  word  "  seal "  printed  opposite  a  name  was  equivalent 
to  a  scroll.  Plaintiflf  having  rested  his  case,  the  defendant 
Tarbell  was  then  sworn  as  a  witness  in  his  own  behalf  and 
testified  that  he  signed  the  note  at  the  request  of  Lake,  on 
his  representation  that  he  desired  to  have  it  discounted — 
which  was  subsequently  done  by  plaintiff' — ^and  that  he  signed 
as  surety  for  Lake,  and  not  as  principal,  and  that  he  received 
no  consideration  for  signing,  and  no  part  of  the  proceeds  of 
the  discount,  nor  any  part  of  the  consideration  for  which  the 
note  was  given  ;  that  he  never  spoke  with  the  firm  of  J.  & 
T.  Green,  of  which  plaintiff  was  the  surviving  partner,  or 
their  cashier,  about  the  note,  at  any  time  or  place,  either 
before  or  after  the  giving  of  the  same  ;  that  he  had  no 
notice  or  knowledge  from  them,  or  from  Lake,  or  from  any 
other  person,  of  any  extension  of  time  for  the  payment  of 
the  note,  and  never  assented  to  any  such  extension. 

The  defendant  Lake  was  then  sworn,  and  testified  that  the 
note  was  executed  by  the  defendant  Tarbell  as  his  surety; 
that  the  plaintiflT  knew  this  at  the  time,  and  that  the  same 
-was  discounted  about  the  time  of  the  date  thereof  at  the 
banking-house  of  J.  k  T.  Green  ;  that  the  proceeds  of  the 
discount  were  passed  to  the  credit  of  witness  in  said  bank, 
he  having  there  at  that  time  a  deposit  account ;  that  Tarbell 
received  none  of  the  proceeds  of  the  discount,  and  that  plain- 
tiff knew  this.  Defendant  Lake  further  testified  that  the 
payment  of  the  note  was  extended  for  sixty  days  from  its 
maturity,  by  virtue  of  an  agreement  between  himself  and 
the  cashier,  without  the  knowledge  of  Tarbell,  and  that  the 
following  endorsement  was  then  made  on  the  note  by  the 
cashier :  "Extended  to  March  20,  sixty  days'  interest  due ;" 
that  the  time  of  the  payment  of  the  note  was,  on  another 
occasion,  and  without  the  knowledge  of  Tarbell,  extended 
indefinitely  ;  that  the  only  consideration  for  the  respective 
extensions  of  the  note  was  interest  at  the  rate  of  one  per 
cent,  per  month,  paid,  or  to  be  paid,  by  witness  to  plaintiff; 
that  witness  did  not  remember  whether  the  interest  was  paid 
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at  the  time  the  extensions  were  granted,  or  after  the  periods 
of  extensions  had  expired  ;  that  this  agreement  and  the 
endorsement  for  the  extension  of  sixty  days  was  made  about 
the  time  the  note  became  due  ;  that  he  made  several  pay- 
ments of  interest  at  different  times,  and  paid  in  all  about 
$175  as  such,  up  to  July  1st,  1877. 

The  defendant,  then,  proved  that  the  following  was  the 
law  relating  to  interest  and  usury  in  force  in  the  State  of 
Mississippi  at  the  time  the  note  was  given  and  the  alleged 
extensions  made  : 

"The  legal  rate  of  interest  on  all  bonds,  notes,  accounts, 
judgments  and  contracts  shall  be  six  per  cent,  per  annum  ; 
but  contracts  may  be  made  in  writing  for  the  payment  of  a 
rate  of  interest  as  great  as  ten  per  cent,  per  annum.  And 
if  a  greater  rate  of  interest  than  ten  per  cent,  shall  be  stipu- 
lated for,  in  any  case  such  excess  shall  be  forfeited,  on  the 
plea  of  the  party  to  be  charged  therewith." 

This  was  all  the  evidence  offered  on  the  part  of  Tarbell, 
who  thereupon  rested  his  case.  During  the  giving  of  the 
above  testimony,  plaintiff's  counsel,  at  the  proper  time, 
objected  to  all  testimony  tending  to  show  that  the  defend- 
ant Tarbell  had  signed  the  note  in  the  capacity  of  surety. 
But  the  court  overruled  the  objection,  exceptions  being 
taken. 

The  plaintiff'  then  testified  in  rebuttal,  without  objection, 
that  *'  the  time  of  the  payment  of  the  note  was  not  volun- 
tarily extended  by  J.  &  T.  Green ;  as  it  was  not  paid,  it  was 
continued  against  the  wish  of  the  holders,  because  neither 
party  would  pay."  Tt  was  never  agreed  to  extend  the  note. 
When  the  parties  claimed  not  to  be  able  to  pay  it,  they  at 
one  time  paid  interest,  and  Lake  promised  to  pay  at  some 
futare  time,  which  is  the  full  meaning  of  the  memorandum 
^'  Extended."  Not  that  they  did  not  constantly  look  to  the 
parties  and  urge  payment  during  the  interim,  but,  in  conse- 
quence of  Lake's  promise,  filed  the  paper  away  at  that  date 
as  the  earliest  date  they  could  hope  to  collect  in,  and  with 
the  intention  of  especially  urging  the  fulfilment  of  said 
promise.    It  was  put  off'  because  they  could  not  collect,  and 
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for  no  other  reason.  He  (Tarbell)  did  know  that  the  note 
was  not  paid,  and  that  he  would  be  expected  to  make  it  good, 
and  he  knew  of  Lake's  promise,  and  was  anxious  to  have  it 
carried  out. 

On  cross-examination,  plaintiff  said  :  "  The  note  sued  upon 
was  given  for  borrowed  money,  and  the  money  was  paid  to 
J.  L.  Lake,  the  party  who  negotiated  the  note.  The  note 
was  not  extended  in  the  sense  of  an  agreement  with  any  one, 
but  only  laid  over  because  it  could  not  be  paid,  and  this  was 
done  with  the  knowledge  of  Tarbell ;  it  was  generally  so 
understood  in  the  house,  although  personally  I  did  not  con- 
verse with  Tarbell  on  the  subject,  as  such  course  is  left  to  our 
cashier,  W.  H.  H.  Green,  usually." 

And  plaintiff  then  offered  in  evidence  the  deposition  of 
the  cashier,  W.  H.  H.  Green,  which  was  admitted  without 
objection,  in  substance  as  follows  :  It  (the  note  sued  on)  was 
never  extended,  but  was  held,  and  time  of  payment  delayed 
from  first  maturity  till  the  present  writing,  against  the  will 
of  the  firm.  Tarbell  knew  the  note  had  not  been  paid,  and 
asked  for  time  for  Lake  to  pay  it.  I  spoke  to  Tarbell  several 
times  about  the  matter,  and  he  seemed  anxious  that  Lake 
should  pay  the  note,  &c. 

The  testimony  on  both  sides  being  thereupon  closed,  plain- 
tiff*'s  counsel  requested  the  court  to  instruct  the  jury  that 
on  the  whole  evidence  the  plaintiff'  was  entitled  to  recover 
the  amount  claimed  against  the  defendant  Tarbell,  but  this 
the  court  refused  to  do  ;  to  which  refusal  exception  was  duly 
taken. 

The  case  being  then  given  to  the  jury  under  the  instruc- 
tions of  the  court,  a  verdict  was  returned  in  favor  of  Tarbell 
xmd  against  the  defendant  Lake. 

A  motion  for  a  new  trial  being  overruled,  the  case  came 
to  the  General  Term  on  the  exceptions  taken  at  the  trial. 

Hanna  k  Johnston  for  plaintiff': 

Was  the  testimony  relied  on  by  Tnrbell  admissible  or  com- 
petent to  show  that  he  received  no  consideration  for  the 
making  and  delivery  of  the  instrument,  and  that  be  was 
not  bound  as  principal,  but  only  as  surety? 
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Firet,  as  to  the  alleged  want  of  consideration. 

The  substance  of  Tarbell's  testimony  on  this  point  is  that 
Tarbell  signed  the  note  as  accommodation  maker  in  order 
that  Lake  might  discount  it ;  that  Lake  procured  plaintiff 
to  discount  the  note  and  himself  received  the  entire  pro- 
ceeds. 

Counsel  for  Tarbell  stated,  when  he  offered  this  evidence, 
that  he  expected  to  show  that  plaintiff  knew  that  Tarbell 
executed  the  note  as  surety  for  Lake. 

But  these  circumstances  are  everywhere  held  to  show 
that  a  consideration  was  received  by  the  accommodation 
maker.     McDonald  vs.  Magruder,  8  Peters,  475,  476. 

As  the  extension  of  credit  to  Lake  constituted  a  con- 
sideration for  Tarbell's  execution  of  the  note  as  matter 
of  law,  Tarbell's  assertion  that  he  received  no  considera- 
tion is  a  mere  denial  of  the  conclusion  of  law  flowing 
from  the  facts  stated  by  himself,  and  is  therefore  inad- 
missible. 

Tarbell's  statement  that  Lake  received  the  entire  proceeds 
of  the  note  is  immaterial,  and  tended  to  mislead  the  jury, 
and  is,  therefore,  inadmissible. 

Moreover,  the  instrument  sued  on  is  sealed.  For  this 
reason  it  cannot  be  shown  by  parol  evidence  that  the  maker 
received  no  consideration. 

Second,  was  it  proper  to  permit  Tarbell  to  show  by  his 
parol  testimony  that  he  signed  the  instrument  only  as  surety  ? 

Tarbell's  whole  testimony  is  that  he  signed  the  note  at 
the  request  of  Lake,  on  the  latter's  representation  that 
he  desired  to  procure  it  to  be  discounted  (which  was  sub- 
sequently done),  and  that  he  signed  said  note  as  surety 
for  Lake  and  not  as  principal.  Counsel  for  Tarbell  stated, 
when  this  evidence  was  offered,  that  plaintiff  knew  when 
the  note  was  executed  that  Tarbell  executed  it  as  surety 
for  Lake. 

There  is  no  pretense  by  defendant  that  any  fraud,  accident 
or  mistake  contributed  in  any  way  to  the  execution  of  the 
note  or  its  delivery  to  the  plaintiff.  The  note  took  the  direc- 
tion intended  by  all  parties. 
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Nor  is  any  doubt  suggested  by  the  instrument  whether 
the  promise  by  Tarbell  is  direct  or  only  collateral.  On  the 
contrary,  the  body  of  the  note  sets  out  an  absolute  and 
direct  promise  by  more  than  one,  and  two  persons  sign  in 
the  same  mode. 

The  proposition,  therefore,  is  that  Tarbell  shall  be  allowed 
to  flatly  contradict,  by  his  parol  evidence  merely,  the  posi- 
tive language  of  his  written  promise,  and  to  convert  an  ab- 
solute into  a  collateral  obligation  by  setting  up  a  concurrent 
and  inconsistent  parol  agreement.  Such  evidence  is  clearly 
impropier  under  the  principles  of  law  which  prevail  in  the 
federal  courts  governing  the  introduction  of  parol  evidence 
to  vary  written  contracts. 

The  leading  case  on  that  subject  is  Bank  of  U.  S.  vs,  Dunn, 
6  Peters,  51,  57,  68,  59.  And  the  rule  laid  down  in  that 
case  has  been  reaflirmed  in  the  following,  among  other,  cases : 
Bank  of  Metropolis  vs.  Jones,  8  Peters,  12,  16,  17  ;  Sprigg 
vs.  Bank,  10  Peters,  266  (case  of  alleged  suretyship)  ;  Brown 
vs.  Wiley,  20  Howard,  442,  447,  448  ;  Specht  vs.  Howard,  16 
Wallace,  564. 

In  the  last  case  the  court  excluded  the  parol  evidence  in- 
tended to  vary  the  instrument,  notwithstanding  that  it  was 
claimed  that  the  scrivener  had  made  a  mistake  in  the  par- 
ticular point  then  sought  to  be  corrected  by  the  parol  proof. 
Forsythe  vs.  Kimball,  91  U.  8.  291,  294  ;  and  Martin  vs. 
Cole,  104  U.  B.,  80,  which  is  a  very  recent  and  a  very  strong 
authority.    See,  also,  Daniel  Neg.  Inst.,  §§  80,  81. 

But,  even  if  it  were  competent  to  show,  in  the  way  indi- 
catedy  that  Tarbell  was  a  surety,  the  facts  do  not  operate  to 
relieve  him  from  liability. 

Because  it  is  necessary  that  the  agreement  for  an  exten- 
sion of  the  time  of  payment  shall  be  founded  on  a  valuable 
consideration,  and  be  otherwise  obligatory  on  both  the  cred- 
itor and  the  principal  debtor.  Ross  t;^.  Jones,  22  Wall.,  688 ; 
Philpot  i;^.  Briant,  4  Bingham,  717  ;  Gahn  vs.  Mechiwitz, 
11  Wendell,  818. 

But  this  agreement  was  not  bindings  because  the  only  con- 
sideration moving  to  Green  was  the  payment  of  interest ; 
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and  an  agreement  to  extend  an  interest-bearing  debt  in 
consideration  of  the  payment  of  interest  is  nudum  pactum. 
Halstead  vs.  Brown,  17  Indiana,  202  ;  Agricultural  Bank  vs. 
Bishop,  6  Gray,  319  ;  Chitty  Contracts  (6th  Eng.  Ed."),  580 
(note  o)  ;  Bank  vs.  Rollins,  13  Maine,  202  }  Bank  vs.  Wil- 
lard,  17  Pick.,  150;  Gahn  vs.  Mechiwitz,  3  Paige,  314;  11 
Wendell,  312,  818,  819. 

An  extension  of  a  debt  in  consideration  of  an  usurious 
rate  of  interest  is  not  obligatory,  and,  therefore,  does  not 
release  the  surety.  The  promise  to  pay  such  interest  is  void- 
able, at  Lake's  election,  under  the  statute.  There  was, 
therefore,  no  mutuality,  and  the  contract  for  extension  never 
was  binding.  2  Am.  Ld.  Case,  470  ;  Shaw  vs.  Brinkard,  10 
Ind.,  227  ;  Payne  vs.   Powell,  14  Texas,  600. 

Even  if  Tarbell  has  any  redress  by  reason  of  the  facts  set 
out  by  him,  his  remedy  is  in  equity  and  not  at  law. 

Cook  &  Cole  for  defendant  Tarbell : 

If  the  holder  of  a  note  signed  by  principal  and  surety, 
makes  an  agreement  with  the  principal,  after  the  note  be- 
comes due,  to  delay  the  payment  for  a  specified  time, 
in  consideration  that  the  principal  promises  to  pay  the 
interest  for  that  period ;  and  this  is  done  without  the 
knowledge  and  assent  of  the  surety;  the  agreement  to 
pay  the  interest  for  such  period  furnishes  a  sufficient 
consideration  for  the  promise  to  delay,  and  the  surety 
is  discharged.    Bailey  vs.  Adam,  10  N.  H.,  162. 

Nor  is  the  rule  changed  if  the  contract  be  to  pay  usurious 
interest.    Wheat  vs.  Kendall,  6  N.  H.,  604. 

The  same  has  been  held  where  a  separate  note  was  given 
for  the  interest  in  advance.  Walters  vs.  Swallow,  6  Whart., 
446. 

Where  the  interest  is  paid  in  advance  this  is  evidence  in 
itself  of  an  agreement  for  a  delay  for  the  time  for  which  it 
16  paid.  The  difference  in  the  two  classes  of  cases  seems  to 
be  that  where  the  interest  is  not  paid  in  advance,  there  must 
be  an  express  contract  to  delay  for  a  definite  time  in  consid- 
eration of  the  interest  promised  to  be  paid.    But  where 
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the  interest  is  paid  in  advance,  an  agreement  is  inferred 
from  this  circumstance.  Sprigg  vs.  The  Bank,  20  Peters, 
257 ;  King  vs.  Baldwin,  2  Johns.  Ch.,  654 ;  McLemore  rs. 
Powell,  12  Wheaton,  554  ;  Crosby  vs.  Wyatt,  10  N.  H.,  318  ; 
Bank  vs.  Ela,  UN.  H.,  336  ;  Bank  vs.  Mallet,  34  Me.,  547  ; 
Claggett  vs.  Salmon,  6  G.  &  J.,  314. 

In  a  suit  upon  a  promissory  note  against  joint  and  sev- 
eral makers,  it  is  competent  for  the  defendant  to  show  by 
parol  evidence  that  he  was  only  a  surety,  and  that  plaintiff, 
knowing  that  fact,  so  dealt  with  the  principal  as  to  discharge 
the  defendant.  Grafton  Bank  vs.  Kent,  4  N.  H.,  221  ;  Pol- 
lard  vs.  Stanton,  5  Ala.,  455,  approves  4  K  H.;  Bank  i;^. 
Mallet,  34  Maine,  547  ;  Paine  vs.  Packard,  13  Johns.,  174. 

The  same  rule  applies  where  the  instrument  is  under  seal. 
Such  evidence  does  not  contradict  or  vary  the  deed,  nor  seek 
to  show  that  there  was  no  consideration,  but  only  who  bad 
the  benefit  of  the  consideration,  so  as  to  show  the  relation 
between  the  parties.  Archer  vs.  Douglass,  5  Denio,  509 ; 
Bank  vs.  Carroll,  5  Ham.  (Ohio),  207  ;  Kendall  vs.  Grice, 
1  Mackey,  279 ;  Dearborn  vs.  Thrasher,  7  Cowen,  48. 

The  time  for  the  performance  of  a  condition  of  a  sealed 
as  well  as  an  unsealed  instrument  may  be  enlarged  by  parol, 
rieming  vs.  Gilbert,  3  Johns.,  528 ;  Keating  vs.  Price,  1 
Johns.  Chan.,  23  ;  Bangs  vs.  Mosher,  23  Barb.,  481 ;  U.  S.  vs. 
Howell,  4  Wash.  C.  C,  620. 

These  questions  do  not  conflict  with  Spriggs  vs.  The 
Bank,  supra,  as  there,  the  bond  recited  that  all  were  princi- 
pals which  worked  an  estoppel.  And  see  also  the  following 
authorities :  Bank  vs.  Coumb,  47  Mich.,  358  ;  Smith  vs. 
Shelden,  34  Mich.,  42  ;  Borron  vs.  Cady,  40  Mich.,  259  ; 
Wilson  vs.  Lloyd,  L.  R.,  16  Eq.  Cas.,  60  ;  Carpenter  vs. 
King,  9  Metcf.  (Mass.),  511;  Smith  vs.  Rice,  27  Mo.,  505  ; 
Paul  vs.  Berry,  78  Ills.,  158  ;  Higdon  vs.  Bailey,  26  Ga.,  426; 
Matheson  vs.  Jones,  30  Ga.,  306  ;  Piper  vs.  Newcomb,  25 
Iowa,  221  (Dillon,  Chief  Justice);  Cummings  vs.  Little,  45 
Me.,  183  (Facts  exactly  like  this  case  to  show  defendant  was 
surety. — Especially  relied  upon);  Bank  vs.  Smith,  30  Vt., 
148  ;  Kennedy  vs.  Evans,  31  111.,  258  ;  Flynn  vs.  Mudd,  27 
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111.,  828;  Murray  vs.  Graham,  29  Iowa,  620  ;  Orvisra.  Newell, 

17  Conn.,  97;  Neel  vs.  Harding,  2  Met.  (Ky.),  247;  Coats 
vs.  Swindle,  55  Mo.,  81 ;  Bank  vs.  Wright,  53  Mo.,  158; 
Bank  vs.  Burns,  46  N.  Y.,  170  ;  Kelly  v.  Gillispie,  12  Iowa, 
57  ;  Riley  vs.  Gregg,  16  Wis.,  666. 

In  the  two  cases  last  above  cited,  agreement  to  pay 
tisurious  interest  was  the  consideration  for  the  time  given, 
and  it  was  held  valid,  and  a  discharge  of  the  surety,  on  the 
ground  that  the  contract  was  voidable  only  at  the  election 
of  the  person  agreeing  to  pay  it,  and  that  the  creditor  could 
not  be  allowed  to  take  advantage  of  his  own  wrong.  Dixon, 
Chief  Justice,  delivered  the  opinion  in  the  Wisconsin  case, 
and  in  support  of  the  position  that  the  creditor  could  not 
take  advantage  of  the  agreement  to  pay  usurious  interest, 
<5ite8  La  Forge  vs.  Hester,  &c.,  5  Seld.,  241 ;  Draper  vs.  Tres- 
<jott,  29  Barb.,  401. 

It  will  be  seen  from  an  examination  of  the  above  cases 
that  Chief  Justice  Parker,  of  New  Hampshire,  Chief  Justice 
Shaw,  of  Massachusetts,  and  Judges  Cooley  and  Dillon,  are 
committed  to  the  admissibility  of  the  defence  in  this  case, 
as  are  many  other  able  judges. 

The  instrument  sued  on  is  not  a  bond,  but  a  simple 
contract.  There  is  neither  the  word  ''seal"  in  the  body  of 
the  instrument,  nor  a  scroll  opposite  the  name.  One  or  the 
other  has  always  been  considered  necessary  in  this  jurisdiction 
to  render  a  writing  a  sealed  instrument.  The  word  seal 
printed  opposite  the  name  is  not  a  scroll. 

The  character  of  the  instrument  is  to  be  determined  by 
the  general  commercial  law,  and  not  by  the  rule  of  construc- 
tion of  the  State  where  made.     Swift  &  Tyson,  16  Peters, 

18  ;  Gates  vs.  Nat.  Bank,  20  Otto,  246. 
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Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  upon  an  instrument  in  the  fol- 
lowing language  : 
"  $1,000.  Jackson,  Miss.,  Nov.  18, 1875. 

^'  Sixty  days  after  date,  we,  or  either  of  us,  promise  to  pay 
to  J.  and  T.  Green,  or  order,  one  thousand  dollars,  value 
received. 

"J.  L.  Lake,  Jr.     [seal.] 
"J.  Tarbell.  [seal.]" 

The  question  was  suggested  in  the  outset,  whether  this  was 
to  be  treated  as  a  sealed  instrument  or  a  simple  contract. 
The  action  is  brought  in  debt,  which  would  apply  to  an 
instrument  bearing  either  character.  It  is  in  evidence  that 
by  the  law  of  Mississippi,  where  this  contract  was  made,  this 
is  a  sealed  instrument,  and  we  have  no  hesitation  in  saying 
that  by  the  law  of  the  District  of  Columbia  it  must  also  be 
so  regarded.  Written  scrolls  have  been,  from  time  imme- 
morial, regarded  as  seals  here.  For  twenty  years  we  have 
been  in  the  habit  of  using  printed  forms  of  conveyancing 
for  real  estate,  with  printed  seals  only,  and  to  hold  that  these 
are  not  seals  would  be  to  upset  many  of  the  titles  created 
during  that  time.  So  we  must  consider  this  as  sufficiently 
a  seal  to  make  this  instrument  a  specialty,  if  that  be 
material  to  the  issue  involved. 

The  defence  made  in  this  case  by  Tarbell  is,  that  no  part 
of  the  consideration  for  this  instrument  was  received  by 
him,  but  that  he  signed  it  at  the  request  and  for  the  accom- 
modation of  the  other  maker,  J.  L.  Lake,  jr.;  in  other 
words,  that  he  was  simply  surety  for  Lake,  and  that  this  fact 
was  known  to  the  payees ;  that  at  the  maturity  of  the  note, 
the  payees,  without  his  knowledge  or  consent,  agreed  with 
Lake,  the  principal,  to  extend  the  time  for  the  payment  of 
the  note  for  sixty  days,  and  thereby  discharged  him,  Tarbell, 
who  was  simply  a  surety.  The  evidence  ottered  at  the  trial 
tended  to  show  that  the  consideration  ofl'ered  for  this  exten- 
sion was  an  agreement  to  pay  interest  at  the  rate  of  one  per 
cent,  a  month  during  the  period  of  the  extension.    At  the 
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trial,  parol  evidence  of  these  facts  was  oftered,  and  objected 
to  by  the  plaintift'  on  the  ground  that  it  tended  to  contra- 
dict the  written  instrument.  In  this  connection,  it  may  be 
stated  that  the  question  of  the  admissibility  of  parol  evi- 
dence in  a  case  like  this  will  present  two  aspects ;  first,  as 
evidence  tending  to  show  that  the  contract  of  the  debtor 
with  the  creditor  was  that  of  a  surety  and  not  of  a  principal; 
or,  second,  that  although  the  contract  of  the  debtor  with  the 
creditor  was  that  of  a  principal,  yet  the  relation  between  the 
two  debtors  themselves  was  that  of  principal  and  surety,  one 
being  an  accommodation  maker,  and  having  a  right  to  indem- 
nity from  the  other  if  he  should  be  called  upon  to  pay  the 
debt. 

The  grounds  of  objection  to  this  evidence  were,  that  on 
the  face  of  this  instrument  it  purports  to  be  the  obligation 
of  two  principal  debtors,  joint  and  several ;  that  the  creditors 
have  a  right  to  deal  with  each  one  of  them  as  a  principal 
debtor ;  that  although  the  creditor  may  know  their  rela- 
tions to  each  other,  yet  he  may  ignore  them,  inasmuch  as 
they  do  not  concern  him,  and  that  no  defence  can  be  made 
by  either  one  of  these  parties,  which  is  not  available  to  a 
principal,  but  is  only  available  to  a  surety  ;  that  to  admit 
parol  evidence  tending  to  show  a  defence  which  could  only 
be  made  by  a  surety,  is  to  admit  parol  evidence  to  vary  the 
contract  from  what  it  is  expressed  to  be,  or  what  is  imported 
on  the  face  of  the  written  instrument.  It  is  further  argued 
that  it  will  not  do  to  say  that  this  evidence  is  offered,  not 
to  contradict  the  written  contract  between  the  debtors  and 
the  creditor,  but  simply  to  show  the  relation  between  the 
two  debtors,  because  that  fact  is  offered  to  be  proved  for  the 
very  purpose  of  establishing  a  different  contract  relation 
between  the  debtors  and  the  creditor  from  that  which 
appears  on  the  face  of  the  instrument ;  that  it  is  ofl'ering  to 
do  in  an  indirect  way  what  cannot  be  done  directly ;  that 
is,  to  let  in  a  defence  which  could  only  be  made  if  the  debtor 
was  contracting  expressly  as  a  surety  and  not  as  a  principal. 

In  my  own  judgment,  on  strict  common  law  principles, 
this  objection  was  well  taken.    I  think  the  better  commenta- 
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tors  recognize  it  as  such,  and  that  the  older  common  law 
authorities  tend  to  sustain  the  objection.  The  later  authori- 
ties, however,  take  a  different  view.  A  court  of  equity 
deals  with  this  matter  in  a  manner  different  from  the  com- 
mon law,  A  court  of  equity  does  not  profess  to  change  by 
parol  evidence  the  written  contract  between  the  creditor  and 
the  debtor,  but  it  says  to  the  creditor  :  "  Although  you  have 
two  principal  debtors  and  may  sue  either  one  of  them  as 
a  principal,  we  will  not  allow  you  to  ignore  the  relation  that 
exists  between  those  two  debtors  themselves,  or  to  exercise 
your  rights  so  as  to  prejudice  one  of  them.  If  you  know 
that  one  of  them  is  simply  an  obligor  or  promisor  for  the 
accommodation  of  the  other,  and  if,  by  surrendering  securi- 
ties in  your  hands  to  the  principal  debtor,  you  prejudice  the 
surety  as  between  themselves,  we  will  not  allow  you  to  do  it. 
And  not  only  that,  but  the  surety  has  a  right  to  call  upon 
us  to  require  you  to  prosecute  your  claim  against  the  real 
debtor,  and  we  wuU  enforce  that  right  and  will  not  allow  you 
to  put  youreelf  in  an  attitude  where  you  cannot  enforce  it,, 
by  contracting  for  time  with  the  principal  debtor  ;  and  if 
you  do  that,  it  shall  involve  the  loss  of  recourse."  This  is 
upon  somewhat  the  same  principle  upon  which  a  court  of 
equit}'^  will  marehal  securities  where  a  mortgagee  has  an 
encumbrance  covering  two  different  pieces  of  property.  In 
such  a  case,  although  he  may  resort  to  either,  a  court  of 
equity  will  compel  him  to  resort  to  one  first,  for  the  benefit 
of  a  junior  encumbrancer  who  can  only  resort  to  the  other. 
In  course  of  time,  these  notions  became  transplanted  from 
the  courts  of  equity  to  the  common  law  courts,  and  the  latter 
came  to  hold  that,  what  a  court  of  equity  would  forbid  to  be 
done  by  a  creditor,  should  be  a  ground  of  defence  to  the  one 
of  two  debtors  who  occupied  the  relation  of  surety  for  the 
other,  so  that  they  would  allow  him  to  plead  in  bar  the 
action  of  the  creditor  in  giving  time  to  the  one  who  was,, 
as  between  the  debtors  themselves,  the  principal.  And  in 
order  to  give  eflfect  to  this  defence,  they  have  gone  further 
and  said  that  parol  evidence  may  be  introduced  to  show  the 
relation  between  twoor  more  debtors  ;  and,  in  answer  to  the 
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objection  that  this  was  contradicting  the  face  of  the  obliga- 
tion; they  have  said  :  "  We  do  not  allow  the  evidence  to  be 
introduced  for  the  purpose  of  contradicting  the  contract 
between  the  debtor  and  the  creditor,  but  simply  to  show  the 
relation  between  the  debtor  themselves,  and  that  may  be 
shown  by  parol  evidence." 

It  seems  to  me  that  this  is  all  wrong,  as  I  have  already 
explained  ;  for  what  is  the  use  of  admitting  the  evidence  for 
that  purpose,  unless  we  go  farther  and  hold  that  the  relation 
between  the  debtors  is  shown  for  the  express  purpose  of  vary- 
ing the  relation  between  the  debtors  and  the  creditors  from 
what  it  appears  to  be  on  the  face  of  the  instrument  of 
indebtedness?  Nevertheless,  it  must  be  admitted  that  in 
point  of  numbers  the  balance  of  authority  in  the  State  courts 
is  in  favor  of  the  adndssion  of  this  kind  of  evidence.  They 
have  not  gone  further,  however,  and  held  that  the  evidence 
may  be  admitted  directly  to  contradict  the  obligation  between 
the  debtors  and  the  creditor ;  but,  on  tlie  contrary,  they 
have  avoided  that  and  expressly  disclaimed  it,  and  said  that 
the  evidence  was  admitted  simply  to  control  the  relation 
between  the  debtors  themselves. 

On  the  latter  question,  whether  parol  evidence  can  be 
admitted  to  show  that  the  contract  between  the  debtors  and 
the  creditor  difiers  from  what  it  purports  to  be  on  the  face 
of  the  instrument,  the  Supreme  Court  have  spoken  in  one 
case — Sprigg  vs.  The  Bank  of  Mount  Pleasant,  10  Peters^ 
266.  In  that  case  there  was  an  obligation  signed  by  several 
parties,  in  which  they  all  describe  themselves  expressly  as 
principals  under  seal ;  differing,  in  that  respect,  from  the 
present  agreement.  There,  several  of  the  parties  undertook 
to  give  in  evidence  that  they  were  sureties  only,  and  were  so 
received  and  treated  by  the  plaintiffs.  Naturally,  the  ques- 
tion of  estoppel  presented  itself  there  first.  They  had  signed 
as  principals,  and  the  court  held  that  they  were  estopped. 
In  that  case  they  offered  to  show  that,  although  they  had 
signed  as  principals,  their  obligation  to  the  creditor  was 
really  that  of  sureties  only,  but  the  court  said  they  were 
estopped  by  the  sealed  obligation.  But  the  court  went  fur- 
ther^ and  said : 
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^^But  admitting  that,  although  the  defendant  has  upon  the 
face  of  the  obligation  become  bound  as  principal^  yet,  a  court  of 
equity  might  allow  him  to  set  up  that  he  was  only  surety^  and 
let  him  in  to  all  the  protections  that  are  usually  extended  to 
sureties ;  the  present  case  is  to  be  governed  by  rules  appli- 
cable to  proceedings  in  courts  of  law  ;  and  upon  this  point, 
the  rule  seems  to  be  well  settled,  that  where  principal  and 
surety  are  bound  jointly  and  severally  to  a  bond,  although 
there  is  no  express  admission  on  the  face  of  the  instrument 
that  all  are  principals,  yet,  the  surety  cannot  aver  by  pleading 
that  he  is  surety  only.    In  the  case  of  Rees  vs,  Berrington,  2 
Yes.  Jun.,  542,  Lord  Loughborough  held,  that  when  two' 
are  bound  jointly  and  severally  in  a  bond,  they  both  appear  as 
principals,  and  the  surety  cannot  aver  that  he  is  bound  as 
surety  ;  but  if  he  could  establish  that  at  law,  the  principle  at 
law  is  that  he  has  an  interest  in  the  condition  ;  and  if  the 
time  of  payment  is  extended,  that  totally  defeats  the  condi- 
tion, and  the  consequence  is  that  the  surety  is  released  from 
his  engagement.     This  point  is  directly  adjudged  in  the 
case  of  The  People  vs.  Jansen,  7  Johns.,  887.    The  question 
there  turned  entirely  upon  the  pleadings,  and  the  court  let 
in  the  defence  which  discharged  the  surety,  upon  the  sole 
ground  that  it  appeared  upon  the  face  of  the  bond  that 
the  ancestor  of  the  defendant  was  surety  only  ;  otherwise 
the  defendant  would  have  been  estopped  by  the  bond  from 
alleging  that  he  was  surety  only.    But  the  fact  appearing 
upon  the  face  of  the  bond,  the  defence  might  be  set  up  at 
law  as  well  as  in  equity.    The  case  of  Paine  vs.  Packard  and 
Munson,  18  Johns.,  174^  although  the  court  admitted  the 
surety  to  set  up  by  plea  at  law  matter  in  discharge  of  his 
liability,  is  very  distinguishable  from   the   present  case. 
That  was  a  suit  upon  a  promissory  note,  and  the  court,  upon 
demurrer,  sustained  a  plea  interposed  by  the  surety,  alleging 
a  special  request  made  to  the  plaintiff  to  prosecute  the 
principal  and  averring  a  loss  of  the  debt  by  reason  of  his 
neglect  to  prosecute.    The  plea  in  that  case  was  sustained^ 
on  the  ground  that  there  was  no  conflict  between  the  note 
and  the  averments  in  the  plea.    For,  says  the  court,  the  aver* 
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ments  and  facts  stated  in  plea  are  not  repugnant  or  contra- 
*dictory  to  the  note.  That  the  fact  of  Packard  having  been 
«nrety  only,  is  fairly  to  be  presumed  to  have  been  known  to 
the  plaintiff,  and  he  was  in  law  and  equity  bound  to  use  due 
•diligence  against  the  principal,  in  order  to  exonerate  the 
«urety. 

"  The  plea  averred  that  Packard  signed  the  note  as  surety, 

3nd  the  demurrer  admitted  the  facts.    Had  it  appeared  upon 

lihe  face  of  the  note  that  Packard  signed  it  as  principal, 

xhere  is  no  reason  to  conclude  that  the  court  would  have  let 

^  in  the  defence  then  set  up. 

"  It  could  not,  in  such  case,  have  been  said  that  there  was 
no  repugnancy  between  the  averments  in  the  plea  and  the 
note,  which  was  the  ground  upon  which  the  plea  was  sus- 
tained. But  this  case  has  not,  under  any  view  of  it,  relaxed 
the  rule  with  respect  to  bonds  or  sealed  obligations,  which 
^re  not  open  to  an  inquiry  into  the  consideration." 

It  is,  therefore,  asserted  by  the  Supreme  Court,  in  this 
-case,  that  where  parties  sign  an  instrument  under  seal,  jointly 
or  jointly  and  severally,  they  sign  it  as  principal  debtors, 
And  will  not  be  allowed  even  to  aver  in  pleading  that 
one  of  them  signed  as  surety.  This  decision  related  to 
the  question,  between  the  debtor  and  the  creditor,  of 
the  admissibility  of  proof  to  show  that  the  relation  between 
them  was  that  of  surety  when  it  purported  to  be  that  of 
principal.  The  cases  cited  from  the  States,  in  the  argument, 
all  look  to  the  other  question  of  showing  the  relation  be- 
tween the  two  debtors  themselves.  The  question  naturally 
presents  itself :  in  what  shape  was  this  evidence  offered  in  the 
-court  below?  I  think,  upon  examination,  that  it  goes  far- 
ther than  is  warranted  even  by  the  decisions  from  the  State 
-courts. 

The  defendant  does  not  confine  himself  in  this  case  to  the 
ofler  to  prove  that,  as  between  him  and  Lake,  he  was  simply  an 
accommodation  maker  and  that  Lake  was  bound  to  pay  the 
-debt  or  indemnify  him  against  loss ;  but  be  goes  further  and 
undertakes  to  prove  that,  as  between  him  and  the  creditor, 
he  was  simply  a  surety,  Tarbell,  the  defendant,  was  sworn 
12 
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ai  a  witness,  and  waa  asked  by  his  ooansel  whether  he  had 
signed  the  note  iu  the  capacity  of  principal,  or  as  sarety  for 
Lake.  Now,  it  will  be  observed  that  this  note  is  not  the 
contract  between  these  two  debtors,  bat  the  contract  between 
them,  jointly  and  severally,  and  the  creditor — their  promise 
to  pay  the  creditor  so  much  money.  Tarbell  was  asked 
whether  he  signed  the  note,  that  is,  whether  he  entered 
into  this  contract  with  the  creditor  in  the  character  of  prin- 
cipal or  as  surety,  and  he  testified  that  he  signed  it  on  the 
representation  of  Lake  that  he  desired  the  note  discounted,, 
and  that  he  signed  as  surety  tor  Lake  and  not  as  principal ; 
and  the  counsel  proposed  to  follow  that  up  with  evidence 
that  the  plaintift'  had  knowledge  at  the  time  that  the  note 
was  signed  by  Tarbell  in  the  character  of  surety.  Now,, 
it  seems  to  us  that  that  is  evidence  to  contradict  the  face 
of  the  instrument,  and,  therefore,  coming  within  the  de- 
cision of  the  Supreme  Court,  and  ruiming  beyond  the 
decisions  in  the  State  courts  which  have  been  cited  in  sup- 
port of  the  plea,  and  that,  therefore,  it  ought  to  have  been 
excluded.  I  think  the  courts  are  unanimous  in  exclud- 
ing the  evidence  as  it  was  offered,  while  they  are  divided 
as  to  whether  it  can  be  admitted  to  show  the  relation 
between  the  debtors  themselves.  I  think,  therefore,  indi- 
vidually, that  there  was  error  on  this  ground  in  admitting 
that  parol  evidence. 

But  supposing  that  evidence  to  have  been  properly  ad- 
mitted, and  that  it  is  not  objectionable  on  the  ground  already 
mentioned,  the  next  question  is,  how  far  is  it  competent  on 
other  grounds  ?  The  defence,  as  I  have  already  stated,  was, 
that  an  agreement  was  made  with  the  principal  debtor  ta 
extend  the  time  for  the  payment  of  this  debt  without  the 
knowledge  or  consent  of  the  surety.  The  evidence  is,  that 
the  time  for  the  payment  of  the  note  was  extended  to  sixty 
days  from  its  maturity  by  virtue  of  an  agreement  between 
the  plaintiff  and  Lake,  without  the  knowledge  of  the  defend- 
ant Tarbell,  and  that  the  only  consideration  for  the  respec- 
tive extensions  of  said  note,  first  for  sixty  days,  and  then 
indefinitely,  was  interest  at  the  rate  of  one  per  cent,  a  month 
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paid  or  to  be  paid  by  Lake  to  the  plaintiff,  and  that  he,  Lake, 
did  not  remember  whether  said  interest  was  paid  at  the 
time  said  extensions  were  granted,  or  after  the  extensions 
had  expired  ;  that  this  agreement  for  sixty  days  was  made 
about  the  time  the  note  became  due,  that  he  paid  the  interest 
for  the  sixty  days,  but  is  unable  to  say  whether  he  paid  it 
at  the  time  of  the  agreement  or  after  the  sixty  days  ex- 
pired. 

Now  it  is  very  important  that  we  should  know  that  fact, 
because,  if  the  interest  was  paid  in  advance  for  the  forbear- 
ance, the  authorities  mostly  agree  that  that  is  a  sufficient 
consideration  for  the  extension,  and  inasmuch  as  the  burden 
is  upon  the  defendant  to  show  a  valid  agreement  between 
the  plaintiff  and  the  principal  debtor  for  the  extension,  it  is 
important  for  him  to  show  that  the  consideration  was  paid 
in  advance ;  and  that  is  not  shown  by  his  saying  that  he 
either  did  that  or  something  else,  he  does  not  remember 
which.  On  the  face  of  this  bill  of  exceptions,  we  must 
assume  that  there  is  no  evidence  of  the  payment  in  advance 
and  must  treat  is  as  if  there  was  simply  an  agreement  to  pay 
the  interest  at  the  end  of  the  period  of  forbearance.  The 
plaintiff  alleges  that  this  consideration  was  usurious,  under 
the  law  of  Mississippi,  and  that  the  agreement  for  the  ex- 
tension was,  for  that  reason  void.  The  law  of  Mississippi 
has  been  put  in  evidence  here,  and  is  found  in  the  Revised 
Statutes  of  that  State,  the  law  of  1871.  It  is  singularly 
vague  and  incomplete.  It  provides  that  '^  the  legal  rate  of 
interest  on  all  bonds,  notes, accounts,  judgments  andcontracts, 
shall  be  six  per  cent,  per  annum,  but  contracts  may  be  made  in 
writing  for  the  payment  of  a  rate  of  interest  as  great  as 
ten  per  cent,  per  annum  [so  far  the  law  agrees  with  ours], 
and  if  a  greater  rate  of  interest  than  ten  per  cent,  shall  be 
stipulated  for,  in  any  case  such  excess  shall  be  forfeited,  on 
the  plea  of  the  party  to  be  charged  therewith." 

We  understand  this  to  mean  that  in  the  absence  of  any 
stipulation  as  to  the  rate  of  interest,  it  will  be  fixed  at  six 
per  cent,  and  that  even  a  verbal  contract  for  interest  at  six 
per  cent,  is  good,  but  that  beyond  that  rate  it  is  not  good  ; 
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and  that  a  written  contract  is  good  for  the  rate  of  ten  per 
cent.;  but,  that  beyond  that  it  is  not  good  if  the  facts  be 
pleaded.  Whether,  when  the  party  stipnlates  verbally  for 
more  than  six  per  per  cent.,  he  shall  lose  the  whole  or  the 
excess,  is  a  point  on  which  this  law  is  absolutely  silent,  and 
we  are  left  to  inference,  but  as  to  the  excess,  the  agreement 
must  be  void.  The  general  rule  on  this  subject,  undoubtedly 
is,  that  a  contract  between  the  creditor  and  the  principal 
debtor,  for  forbearance  for  a  limited  time,  shall  be  a  defence 
to  the  surety,  but  it  necessary  to  show  a  binding  agreement 
which  absolutely  ties  the  hands  of  the  creditor.  If  the 
promise  is  made  without  any  consideration  at  all,  it  does 
not  bind  him,  and  it  is  no  defence  to  the  surety.  For  ex- 
ample, if  the  creditor  simply  agrees  to  extend  the  date 
indefinitely  on  payment  of  the  legal  interest,  that  is  no  more 
than  he  would  be  entitled  to  without  any  agreement ;  he 
receives  no  new  consideration,  and  such  a  promise  is  not 
binding.  It  has  been  held,  however,  that  if  the  creditor  and 
the  principal  debtor  both  agree  that  the  extension  shall  be 
for  a  definite  period,  the  creditor  gets  some  advantage  be- 
cause he  has  his  money  secured  as  an  investment  for  a 
stipulated  time,  whereas  otherwise,  the  debtor  is  at  liberty, 
at  any  moment,  to  pay  and  put  the  creditor  to  the  trouble 
of  re-investing  his  money.  Again,  it  is  agreed  thiat  if  in- 
terest is  paid  in  advance  of  the  extension,  the  creditor  gets 
something  more  than  he  would  be  entitled  to  as  a  matter  of 
course,  and  that  that  sustains  the  agreement  for  forbearance. 
It  is  further  held,  by  most  of  the  cases  (although  some  hold 
the  other  way),  that  even  if  iisurious  interest  be  paid  in 
advance^  that  is  a  sufficient  consideration  to  make  the 
promise  binding  ;  and  it  is  further  held  in  a  late  case,  that 
if  usurious  interest  be  paid  for  past  forbearance,  and  also  in 
consideration  of  future  forbearance,  that  will  be  sufficient 
consideration,  and  that  the  agreement  may  be  availed  of  by 
the  surety  as  a  defence ;  but  the  general  current  of  authority 
is,  that  an  agreement  to  forbear  in  consideration  of  an  ex- 
ecutory promise  to  pay  usurious  interest  in  the  future  for 
that  forbearance  is  void  under  the  statutes  of  usury.    One 
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or  two  cases  were  cited  id  argament  in  which  the  court  said 
that  it  did  not  lie  in  the  month  of  the  creditor  to  set  np  the 
illegality  of  his  own  agreement ;  which  is  a  singular  propo- 
sition, because  it  amounts  to  this  :  that  the  creditor  is  not 
permitted  to  show  that  the  agreement  which  he  made  is  one 
which  he  could  not  enforce,  and  one  which  therefore  must 
be  void  for  want  of  mutuality.  This  is  contrary  to  the  whole 
current  of  decisions.  I  have  had  occasion  to  examine 
the  cases  cited,  and  I  find  that  in  every  one  of  them 
the  usurious  interest  was  paid  in  advance,  and  that  it 
was  held  that,  the  creditor  having  received  the  full  con- 
sideration for  his  promise,  it  did  not  lie  in  his  mouth  to  say 
that  the  agreement  was  void. 

In  some  of  the  States  the  law  makes  the  contract  to  pay 
usurious  interest  valid  to  the  extent  of  the  legal  interest  and 
void  as  to  the  excess  ;  and  in  two  cases  cited  in  argument 
the  court  applied  that  law  to  the  agreement  for  the  exten- 
sion of  the  overdue  debt.  Now,  unless  the  law  in  express 
terms  required  that  application,  it  seems  to  me  there  wais 
error,  and  the  court  failed  to  distinguish  between  the  original 
agreement  to  pay  usurious  interest  for  the  forbearance 
received  and  this  executory  contract  for  extension.  The  dis- 
tinction is  very  plain  and  simple.  If  a  man  receives  money 
which  is  a  legal  consideration,  and  for  that  consideration 
promises  to  do  two  things,  one  legal  and  the  other  illegal, 
as,  for  instance,  to  pay  the  principal  debt  with  legal  interest, 
which  would  be  legal,  and  also  tu  pay  a  bonus,  which  would 
be  illegal,  there  is  no  reason  why  he  should  not  be  compelled 
to  carry  out  that  part  of  his  agreement  which  is  legal  and 
for  which  he  has  received  full  consideration  and  more  than 
a  full  consideration.  But  if  the  promise  to  do  two  things — 
one  illegal — is  not  given  for  money  or  other  value  received, 
but  in  consideration  of  another  executory  promise,  such  as  a 
promise  to  give  further  time,  this  latter  cannot  be  enforced 
by  reason  of  the  partial  illegality  of  the  promise  which 
was  its  consideration.  In  other  words  the  legal  part  of  an 
undertaking  can  be  enforced  if  the  consideration  for  it  ia 
entirely  legal,  but  an  undertaking  is  void  if  any  part  of  ita 
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consideration  ia  iHegal.  It  will  be  9een,  therefore,  that 
there  is  a  wide  difference  between  the  original  promise  to 
pay  a  legal  debt  with  legal  and  illegal  interest  and  a  subse- 
quent promise  to  pay  that  debt,  and  also  illegal  interest,  in 
consideration  of  a  promise  to  forbear  or  extend.  In  the 
former  case  the  promise  is  supposed  to  be  founded  upoi\  a 
legal  executed  consideration  In  the  latter  case  the  promise 
to  pay  is  founded  upon  an  executor's  promise  to  forbear,  and 
this  latter  promise  is  vitiated  by  the  partial  illegality  of  the 
executory  promise  given  as  its  consideration,  and  the  agree- 
ment to  forbear  is  therefore  not  binding. 

Back  of  this,  however,  lies  still  another  question.  Some 
of  the  old  books  take  a  distinction  between  a  consideration 
which  is  partially  illegal  and  one  which  is  simply  [jartially 
void.  Certain  parol  promises  under  the  statutes  of  frauds 
are  void  but  not  illegal.  They  are  not  against  public  policy 
and  are  not  forbidden.  The  law  simply  requires  certain 
evidence  to  support  them  and  will  not  sustain  actions  upon 
them  without  it,  but  if  they  are  properly  supported  in  proof 
the  law  will  enforce  them.  But  the  usury  laws  originally 
absolutely  prohibited  usurious  contracts  and  inflicted  penal- 
ties upon  the  receipt  of  usury  and  did  not  allow  the  party  to 
recover  at  common  law  upon  a  usurious  contract  either  legal 
interest  or  principal.  It  has  been  suggested  that  the  mod- 
em usury  laws  in  the  United  States  do  not  go  so  far,  but 
merely  make  the  debt  void  but  not  illegal.  Now  the  ground 
of  prohibition  in  the  usury  laws  is  that  the  contract  itself 
was  against  public  policy,  and  such  contracts  are  forbidden 
upon  that  ground.  Our  usury  laws,  although  they  do  not 
inflict  penalties  for  the  receipt  of  usury,  generally  do,  never- 
theless, absolutely  prohibit  recovery  upon  contracts  for  the 
payment  of  interest  beyond  certain  limits.  This  law  that 
we  have  here  under  consideration  does  that.  It  does  not 
allow  a  party  to  recover  upon  a  parol  contract  beyond  a  cer- 
tain rate,  and  even  upon  a  written  contract  it  does  not  allow 
any  recovery  at  all  beyond  ten  per  cent.  Why  not  ?  It 
must  be  upon  the  ground  upon  which  the  old  statutes  were 
based,  that  it  would  be  oppressive,  and  that  it  is  against 
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poblic  policy  to  allow  such  recovery ;  and,  if  so,  my  jii<%meat 
is,  that  even  these  laws  are  to  be  eonaidered  as  declaring  such 
ioontracts  as  not  only  void  bat  illegal. 

Bat  after  all,  the  distinction  is  one  without  a  great  deal 
of  difference.  Supposing  the  consideration  to  be  one  par- 
tially void,  and  not  partially  illegal,  there  are  intimations  in 
«ome  of  the  very  old  authorities  (in  cases  found  in  Oroke's 
Elizabeth — as  far  back  as  that),  that  if  a  consideration  is 
partly  void,  and  the  void  part  is  simply  frivolous  and  worth- 
less, the  valid  consideration  will  still  sustain  the  contract ; 
but  there  is  a  series  of  cases  holding  that  where  the  contract 
is  an  entire  promise  to  do  two  things,  and  it  is  void  as  to 
one  part,  and  that  an  essential  part  of  the  consideration,  it 
is  to  be  treated  as  an  entire  obligation,  and  the  invalidity  is 
a  defence. 

In  the  present  case  it  will  be  observed  that  the  promise  in 
-consideration  of  the  forbearance,  was  not  exactly  a  promise  to 
do  two  distinct  things,  one  legal  and  the  other  illegal,  but  an 
entire  promise  to  pay  interest  at  the  rate  of  one  per  cent,  a 
month.  It  was  an  entire  promise,  and  the  promise  of  forbear- 
ance was  based  upon  the  whole  of  this  consideration.  And  if 
as  to  one  entire  half  of  that  promise  it  is  to  be  considered 
void — I  mean  the  promise  of  the  debtor — in  my  judgment 
the  promise  of  forbearance  was  void  also  for  want  of 
mutuality.  If  the  courts  should  say  that  the  obligee  was 
bound  to  give  this  forbearance,  and  yet  could  only  recover 
one-half  of  the  interest  promised  to  be  paid,  they  would 
•change  his  contract  entirely,  because  the  promise  to  forbear 
was  based  entirely  upon  the  promise  to  pay  twelve  per  cent, 
per  annum — one  per  cent,  a  month  ;  and  the  court  is  not  at 
liberty  to  change  that  contract. 

Nor  does  it  make  any  difference  that,  at  the  expiration  of 
the  period  of  forbearance,  the  usury  was  actually  paid  by  the 
debtor. 

The  whole  question  in  the  case  is  whether  the  obligee  was 
-at  any  time,  bound  under  the  contract  for  forbearance,  not 
to  bring  suit  on  this  instrument.  If  not,  then  that  gives  no 
-defence  to  the  surety.    But,  according  to  the  views  I  have 
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expressed;  there  was  no  time  from  the  matarity  of  this  note 
to  the  institation  of  this  suit,  when  the  creditor  was  not  at 
liberty  to  bring  this  suit  or  was  ander  Obligation  to  forbear^ 
That  was  the  state  of  facts  during  the  period  of  the  exten- 
sion, and  the  subsequent  payment  of  the  usurious  interest^ 
could  not  change  that  state  of  facts.  At  most,  it  was  a  volun* 
tary  payment  which  he  was  not  bound  to  make,  for  a 
voluntary  indulgence  which  the  creditor  might  have  withheld^ 
In  our  judgment,  therefore,  the  evidence  which  was  offered 
did  not  tend  to  establish  a  valid  and  binding  contract  ta 
forbear,  according  to  the  terms  of  this  asserted  agreement^ 
and  it  was,  therefore,  even  if  proved,  no  defence  to  the 
alleged  surety  against  the  creditor.  A  new  trial  is  therefore 
ordered. 

Mr.  Justice  James  : 

While  concurring  in  the  conclusion  just  announced,  I  have 
a  very  little  to  add  to  what  has  been  said,  and  that  is  upoa 
the  question  of  admitting  parol  testimony  to  vary  such  a 
written  contract  as  we  have  in  this  case. 

It  is  well  settled  that  where  the  contract  shows  on  the  face 
of  it  that  a  party  has  contracted  only  as  surety,  his  contract 
cannot  be  altered  by  the  creditor,  and  if  the  latter  by  a 
binding  agreement  extends  the  time  of  the  principal  debtor^ 
the  liability  of  the  surety  is  at  an  end.  But  it  is  said,  and 
some  of  the  cases  cited  support  the  doctrine,  that  even  when 
the  surety  has  placed  himself  on  the  face  of  the  contract  in 
the  position  of  principal,  he  may  still  show  by  parol  proof 
that  as  a  matter  of  fact  his  assumption  was  that  of  surety 
only,  and  that  whenever  this  can  be  shown,  any  extension  of 
time  to  the  principal  debtor  has  the  same  effect.  But 
the  cases  are  by  no  means  harmonious  upon  this  question. 
I,  however,  conceive  the  true  principle  will  be  found  to  be 
laid  down  in  a  case  cited  from  Massachusetts.*  In  that  case 
the  party  who  appeared  on  the  contract  as  a  principal  was 
allowed  to  show  that  as  matter  of  fact  he  bore  to  the  other 
debtor  the  relation  of  surety  ;  that  the  creditor  had  extended 
the  time  of  the  principal ;  that  the  latter  had  become  insol- 

*Carpenter  ts.  King,  9  Metcf.,  511. 
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vent,  and  that  the  surety  had  actually  been  damaged  by  the 
extension  of  time.  That  was  a  purely  equitable  defence,  and 
I  think  it  was  the  right  view  to  take  of  the  matter.  In  my 
opinion^  when  such  a  case  comes  before  a  court  of  law,  the 
defendant  ought  not  to  be  permitted  to  alter  by  parol  testi- 
mony the  terms  of  the  written  contract  upon  the  face  of 
which  he  appears  as  principal,  unless  he  is  prepared  to  show 
that  the  creditor's  extension  of  time  to  the  real  principal  has 
been  an  actual  injury  to  him  as  surety.  This  is  as  far  as  a 
court  of  equity  would  go,  and  in  my  view  it  is  as  far  as  a 
court  of  law  ought  to  go.  The  defendant  in  the  case  before 
us  has  shown  that  there  was  an  extension  of  time,  but  we 
ought  not  to  presume  that  this  mere  extension  has  been 
an  injury  to  him.  It  does  not  appear,  as  a  matter  of 
proof,  that  the  principal  debtor  was  insolvent,  or  that  the 
defendant,  as  his  surety,  was  in  any  way  injured.  We  may 
surmise  that  he  was,  and  we  have  been  told  that  he  was,  but 
the  proof  does  not  show  it. 

I  am  aware  that  there  are  cases,  supported  by  very  high 
authority,  which  hold  a  different  doctrine,  and  declare  the 
surety,  in  such  cases  as  this  which  we  have  before  us,  dis- 
charged even  where  no  injury  to  him  is  shown  to  have 
resulted  from  the  extension  of  time,  but  just  because  the 
cases  are  not  harmonious  upon  the  subject,  I  feel  myself  free 
to  follow  those  which,  in  my  opinion,  lay  down  the  true 
doctrine ;  and  that  is,  that  the  principle  is  carried  far 
enough  in  a  court  of  law  when  it  is  carried  as  far  as  a  court 
of  equity  would  carry  it.  In  all  the  rest  of  the  reasoning  of 
my  brother  Cox  I  fully  concur.  I  do  not  think  this  contract 
for  extension  was  binding  upon  the  plaintiff  even  if  it  be 
permitted  to  be  shown. 

Mr.  Chief  Justice  Carttbr,  dissenting,  said  : 

It  will  be  perceived  that  there  is  no  necessity  for  an 
apology  for  the  existence  of  a  difference  of  opinion  on  the 
bench  in  reference  to  this  case,  inasmuch  as  there  is  such  a 
conflict  of  authority  among  the  decisions  upon  the  principal 
question  raised  by  it. 
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In  the  first  pla^e,  it  seems  to  me,  that  there  is  an  entire 
misconception  of  the  subject  to  say  that  yon  are  contradict- 
ing the  contract  simply  because  you  go  under  and  behind 
its  written  language  in  order  to  sift  out  the  relations  of 
the  parties  to  it,  and  regulate  their  responsibility  according 
to  the  equities  of  those  relations.  In  my  opinion  there 
is  no  such  thing  as  contradiction  about  it.  If  there 
was,  there  would  be  an  end  of  the  matter,  for  nothing 
is  better  settled  than  that  a  written  contract  cannot  be  con- 
tradicted by  an  oral  one.  The  doctrine  is  founded  upon  the 
equitable  theory  that  you  may  go  below  the  surface  and 
inquire  into  the  relations  in  fact  of  the  parties,  not  for  the 
purpose  of  contradicting  the  contract,  but  for  the  purpose 
of  seeing  whether  the  contract  has  been  satisfied.  It  is  for 
the  purpose  of  placing  the  parties  where  they  contracted 
and  leaving  them  in  their  correlative  relation  to  the  contract, 
j^nd  then  when  you  have  found  out  what  the  parties  have 
done  under  and  in  pursuance  of  the  contract  which  they 
have  made,  if  any  one  of  them  has  done  anything  in  preju- 
dice of  the  rights  of  the  others  that  the  law  ought  to  take 
cognizance  of,  you  are  to  adjust  their  rights  accordingly.  The 
courts  in  repeated  instances  have  held  that  you  may  make 
at  law  an  equitable  defence,  and  show  that  a  contract  has 
been  equitably  satisfied  by  the  action  of  any  of  the  parties 
to  it. 

What  is  the  case  here?  J.  L.  Lake  and  J.  Tarbell, 
by  their  sealed  obligation  or  note,  agreed  to  pay  J.  &  T. 
Oreen,  or  order,  one  thousand  dollars,  for  value  received  ; 
the  paper  being  dated  November  8, 1875.  Upon  that  note 
or  bond-^for  it  is  in  its  technical  significance  an  instrument 
under  seal — these  parties  appear  as  joint  and  several  obligors, 
And  as  principals.  That  note  was  drawn  payable  sixty  days 
after  date,  and  went  into  maturity,  and  on  the  back  of  it 
is  the  writing  of  the  bank,  either  through  its  president  or  its 
cashier,  "Extended  for  sixty  days."  That  is  a  definite 
extension,  and  if  it  is  a  valid  contract  and  for  a  valid  con- 
eideration,  it  would  appear  to  protract  this  instrument  and 
suspend  the  right  of  the  interposition  of  legal  process  for  the 
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term  of  sixty  days.  The  case  shows,  if  the  proof  is  admis- 
sible, that  to  this  andertaking  Tarbell  was  not  a  party,  and 
that  he  had  no  knowledge  of  it.  It  is  farther  shown  that 
Tarbell  was  .an  undertaker  on  this  note,  without  considera- 
tion, operating  to  himself  ;  that  he  merely  came  to  the  aid 
of  Lake  as  a  surety,  and  that  that  fact  was  known  to  the 
bank. 

Here,  then,  you  have,  under  the  surface  of  this  contract, 
the  fact  that  Tarbell  was  really  a  surety,  although  in  form  a 
principal  ;  that  his  character  of  surety  was  known  to  the 
payee  of  the  note  at  the  time  of  taking  it  and  advancing 
the  money  and  at  the  time  of  the  postponement  of  the  pay- 
ment. JSTow,  provided  this  is  not  obnoxious  to  objection  on 
the  ground  of  usury,  had  the  bank  any  right  to  contract 
with  Lake,  who  was  known  to  them  to  be  the  principal 
debtor,  for  the  extension  of  the  paper  for  sixty  days  without 
the  knowledge  of  Tarbell  ?  In  equity  clearly  not.  It  was 
argued  that,  admitting  the  suspension  of  the  right  of  action 
and  of  the  protraction  of  the  contract  for  sixty  days  beyond 
the  period  limited  by  the  surety,  there  is  no  evidence  of 
damniticatiou  to  Tarbell.  I  do  not  understand  that  it  is 
necessary  there  should  be.  The  extension  of  the  time  of  pay- 
ment and  the  change  of  the  contract  implied  all  that  under 
the  law,  and  if  the  superficial  relation  of  these  parties  was 
that  of  principal  and  surety,  there  would  be  nothing  to  in- 
quire about,  and  there  would  be  an  end  of  the  case  if  this 
agreement  for  extension  were  otherwise  valid  and  binding. 
I  see  no  good  reason  why  it  should  be  otherwise  when  we 
have  ascertained  as  a  matter  of  fact  the  true  relation  of 
the  parties. 

The  only  question  then  is,  was  this  contract  for  extension 
valid  and  binding.  It  is  said  it  was  an  usurious  agreement, 
and  therefore  void.  I  think  this  is  the  first  time  I  have 
ever  known  Shylock  to  come  into  a  court  of  justice  and  com- 
plain that  he  had  been  taking  usury ;  and  what  is  more,  all 
the  while  with  the  usury  in  his  pocket.  He  is  the  only  man 
who  complains  of  usury  in  this  case,  although  it  is  generally 
from  the  other  side  that  such  a  complaint  comes.    In  my 
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opinion,  however,  the  statute  of  Mississippi  has  been  wrongly 
interpreted.  That  statute  provides  that  the  legal  rate  of 
interest  on  bonds,  notes,  accounts,  judgments  and  contracts 
shall  be  six  per  cent,  annum  ;  and  then  it  further  provides 
that  contracts  may  be  in  writing  for  the  payment  of  inter- 
est as  high  as  ten  per  cent.,  and  if  a  greater  rate  of  interest 
than  ten  per  cent,  shall  be  stipulated  for  in  any  case,  such 
excess  shall  be  forfeited  on  the  plea  of  the  party  to  be 
charged  therewith — not  on  the  plea  of  the  party  making 
the  charge.  It  is  left  to  the  parties  to  contract  for  any 
amount  of  interest,  but  the  statute  says  to  the  lender :  "  Toa 
shall  not  collect  above  a  certain  rate,  if  the  borrower  chooses 
to  plead  usury."  The  contract  is  voidable  but  not  void,  and 
it  is  voidable  only  upon  the  express  plea  of  the  borrower* 
The  borrower  here  does  not  plead  it.  Shall  the  lender,  who 
is  trying  to  make  such  a  defense,  be  successful,  after  con- 
tracting for  this  rate,  and  after  taking  advantage  of  it,  un- 
der a  statute  which  only  provides  that  the  plea  shall  be  good 
when  made  by  the  other  party  ?  I  do  not  understand  the 
logic  that  can  work  out  such  a  conclusion  as  that,  and  I 
do  not  agree  with  it.  The  defendant  Lake,  who  paid  the 
usury  does  not  remember  whether  it  was  paid  at  the  incep- 
tion of  the  extension,  or  during  its  running,  or  at  its  con- 
clusion ;  but  I  do  not  think  it  is  material  when  the  interest 
was  paid,  if  it  was  paid  and  appropriated  by  the  payee  of 
the  note.  I  quite  agree  with  the  court  below  in  the  ruling 
made  in  this  case. 
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Charles  Coleman  vs.  Chbisitan  Hburioh. 
Law.    No.  19,882. 

5  Decided  February  U,  1888. 

i  The  Chibf  Jubtiob  and  Jastiees  Haonib  and  Ooz  ilttlnff* 

I.  In  ED  action  for  malicioas  proseoation,  evidence  that  the  defendant, 
in  suing  out  the  warrant,  acted  under  the  advice  of  a  magistrate,  police 
ofScer  or  other  layman,  is  not  admissible. 

S.  Nor  will  the  declarations  of  the  defendant,  post  Utem  mdam^  be 
admissible  in  his  defence. 

5.  The  plaintiff,  for  the  purpose  of  showing  the  want  of  probable  cause 
may  show  that,  prior  to  his  arrest,  he  was  a  man  of  good  character 
and  reputation  in  the  community  in  which  he  resided,  and  that  the 
defendant  knew  this. 

4.  Where  it  appears  in  the  bills  of  exceptions  that,  notwithstanding  an 
exception  taken  to  the  admission  of  certain  testimony  given  by  one  of 
the  defendant's  witnesses,  the  same  testimony  was  afterwards  given 
by  the  defendant  himself,  without  objection  on  the  part  of  the  plain- 
tiff, the  ruling  of  the  court  in  admitting  the  testimony  in  the  first 
instance,  will  be  no  ground  for  a  new  trial. 

£.  In  an  action  for  malicious  prosecution,  the  defendant  may  testier 
as  to  his  motive,  and  that  he  was  not  actuated  by  any  malice  or  iU 
will  in  instituting  or  carrying  on  the  prosecution. 

6.  Where  a  party  selects  from  the  evidence  bearing  upon  the  question 
of  probable  cause,  an  isolated  circumstance,  and  requests  the  court  to 
express  to  the  Jury  an  opinion  as  to  its  probative  forcejseparated  from 
any  other  fact  proved  in  the  case,  a  refusal  to  do  so  Is  not  error.  « 

7.  Nor  is  it  error  to  refuse  to  instruct  the  Jury  that  in  consequence  of 
the  defendant's  failure  ^'  to  assail  the  character  and  reputation,"  of 
the  plaintiff,  the  presumption  of  the  latter's  good  character  and 
renutation,  *^  become  absolute  in  the  case." 

5.  ^or  to  refuse  certain  prayers  presenting  propositions  of  law  already 
set  forth  in  other  prayers,  and  subsequently  enforced  by  the  charge 
of  the  court. 

^.  The  practice  of  multiplying  instructions  unnecessarily  and  of  an- 
nouncmg  to  t)ie  Jury  abstract  propositions  of  law  in  the  words  of  the 
definitions  from  text  books,  whereby  the  Jury  are  misled  and  em- 
barrassed, commented  on  and  condemned. 

10.  While  it  is  the  province  of  the  Jury  to  find  whether  the  facts  alleged' 
in  support  of  the  presence  or  absence  of  probable  cause,  and  the 
inferences  to  be  drawn  therefrom  really  exist,  it  is  for  the  court  to 
determine  whether  upon  the  fact  so  found,  there  be  probable  cause  or 
the  want  of  it. 

II.  Casual  words  in  the  midst  of  a  long  charge,  where  it  is  apparent 
that  they  could  not  have  been  understood  by  the  Jury  as  nullifying  all 
the  foregoing  Instructions  in  the  prayers  and  charge,  will  not  be  a 
ground  for  new  trial; 

12.  In  an  action  for  malicious  prosecution,  a  verdict  for  the  defendant 
will  not  be  set  aside,  although  the  Justice  trying  the  cause  has  errone- 
ously charged  the  Jury  if  it  appear  from  the  record,  that  (conceding 
the  evidence  to  be  true)  the  plaintiff  has  failed  to  make  out  a  case  <3 
want  of  probable  cause. 

13.  Facts  reviewed,  whidi  the  court  considers  repel  the  charge  of  want 
of  probable  cause. 
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Motion  for  new  trial  on  exceptions. 

The  Case  is  stated  in  the  opinion. 

Cook  &  Cole  for  plaintift' 

W.  F.  Mattingly  for  defendant. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  is  an  action  for  malicious  prosecution  and  imprison- 
ment.  The  declaration  states,  with  the  usual  averments  of 
evil  motive,  that  the  defendant  sued  out  a  warrant  against 
the  plaintiff  on  the  9th  of  February,  1878,  upon  the  charge 
of  having  stolen  a  lot  of  copper  pipe,  and  caused  him  to  be 
arrested  and  imprisoned ;  that  the  charge  was  false  and 
groundless,  and  that  the  prosecution  was  dismissed  and 
wholly  ended  before  this  suit  was  brought,  and  the  plaintiff 
claimed  $10,000  damages. 

On  the  same  day  a  similar  declaration  was  filed  in  case 
No.  19,888,  which  was  brought  by  William  Neil,  the  brother' 
of  Coleman,  against  the  same  defendant. 

The  general  issue  was  pleaded  in  both  cases  and  by  agree- 
ment they  were  tried  together  before  a  jury,  which  rendered 
a  verdict  for  $50  in  Neil's  case,  and  returned  a  verdict  for 
the  defendant  in  the  case  at  bar. 

Neil's  case  is  not  before  us ;  but  the  case  of  Coleman  is 
here  upon  a  number  of  exceptions  to  various  rulings  oi  the 
judge  at  the  trial  below.  Several  of  these  relate  to  the 
rejection  and  admission  of  evidence  ;  others  to  the  rejections 
of  prayers  offered  by  the  plaintiff;  and  exception  is  also- 
taken  to  certain  designated  portions  of  the  judge's  charge  ta 
the  jury. 

Firsty  third  and  sixth  exceptions. 

The  points  presented  by  the  first,  third  and  sixth  excep- 
tions are  so  nearly  the  same,  that  they  can  be  more  conven- 
iently considered  together. 

It  appears  from  the  first  exception,  that  after  the  justice 
of  the  peace,  Taylor,  had  testified  on  behalf  of  the  plaintiffs 
that  he  had  issued  the  warrant  upon  the  application  of  the 
defendant,  and  had  produced  the  several  paper  and  docket 
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entries  relating;  to  the  case,  he  was  asked  on  cross-examina- 
tion by  defendant's  counsel :  '^Did  you  not  tell  him  (the 
defencUmt)  at  the  time,  that  it  was  proper  for  him  to  swear 
out  this  warrant?"  To  this  question  the  plaintiff's  counsel 
objected  *'  because  the  same  was  not  proper  testimony  upon 
the  issue  joined,  and  because  it  does  not  relate  to  anything 
that  was  brought  out  on  the  examination-in-chief."  The 
objection  was  overruled,  and  the  witness  answered  "  I  did." 

The  third  exception  shows  that  officer  Sturgis,  a  member 
of  the  police  force,  testified  in  behalf  of  the  plaintiff,  to  the 
circumstances  connected  with  the  arrest ;  and  upon  cross- 
examination  he  was  asked  ^'if  he  did  not  advise  Heurich 
that  he  was  justified  under  the  circumstances  in  swearing 
out  a  warrant  for  the  arrest  of  the  said  plaintiff."  Tu  this 
question  the  plaintiff's  counsel  objected,  upon  the  grounds 
urged  to  the  similar  question  propounded  to  the  justice  on 
cross-examination  ;  and  the  objection  having  been  overruled,, 
the  witness  answered  that  he  told  Heurich  "  that  the  inform- 
ation they  had  received  would  justify  him  in  getting  a 
warrant." 

In  the  further  progress  of  the  case,  the  defendant  was 
examined  as  a  witness  in  his  own  behalf,  and  stated  that 
after  certain  communications  with  the  officers,  he  went  to 
the  justice  of  the  peace,  Taylor,  "and  told  him  all  the  cir- 
cumstances, and  he  told  him  he  was  justified  in  suing  out 
the  warrant ; "  and  to  this  conversation  between  the  defend- 
ant and  the  justice,  the  plaintiff'  objected,  and  the  objection 
^as  overruled  and  the  testimony  admitted  ;  and  this  alleged 
error  is  the  subject  of  the  sixth  exception. 

The  evident  design  of  the  counsel  in  these  offers  was  to 
support  the  contention  that  the  defendant  was  not  liable  for 
the  prosecution  since  he  had  acted  under  the  advice  of  the 
magistrate  and  policeman  in  suing  out  the  warrant. 

In  our  opinion  the  evidence  was  not  admissible.  Although 
a  party  may  defend  himself  in  this  form  of  action  by  proof 
that  before  he  took  steps  to  procure  the  arrest  he  consulted 
with  counsel  learned  in  the  law,  and  laid  before  him  a  full 
and  fair  statement  of  the  facts^  as  they  were  then  known  to 
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him^  and  sued  oat  the  warrant  under  his  advice,  yet  the 
authorities  show  no  case  where  a  similar  exoneration  has 
been  allowed  because  the  party  acted  under  the  advice  of  a 
magistrate^  officer  or  other  layman.  Stewart  V8,  Young,  86 
Md.,  256.  This  was  very  clearly  stated  afterwards  in  the 
eighth  instruction  granted  by  the  court  at  the  request  of  the 
plaintifi',  and  also  in  the  charge  to  the  jury  on  page  36  of 
the  printed  record. 

The  questions  set  out  in  the  first  and  third  exceptions  were 
liable  to  the  additional  objection  that  the  matters  therein 
referred  to  were  not  so  connected  with  the  subject  brought 
out  on  the  examination-in-cbief  as  to  authorize  the  defend- 
ant to  make  them  the  subject  of  cross-examination.  If  the 
inquiry  had  been  a  proper  one,  it  could  only  have  been  pur- 
sued by  the  defendant  by  making  the  witness  his  own,  and 
recalling  him  at  the  appropriate  stage  of  the  trial. 

Seccnd  exception.  The  error  alleged  in  this  exception  was 
the  admission,  upon  cross-examination  of  officer  Sturgis,  of 
the  defendant's  declaration  at  the  Police  Court  aa  to  his 
indisposition  to  prosecute  the  plaintiffs  because  they  were 
married  men,  and  further  that  the  defendant  applied  to  the 
district  attorney  to  not  pros,  the  case. 

The  latter  part  of  this  statement  was  substantially  given 
afterwards  by  the  defendant  in  his  examination-in-chief, 
and  went  to  the  jury  without  objection  ;  and  therefore  the 
plaintiff  cannot  be  supposed  to  have  been  injured  by  its 
admission  on  the  cross-examination  of  Sturgis.  Still  we 
think  the  entire  offer  inadmissible,  since  Heurich  could  not 
properly  offer  such  declarations  post  litem  motam  in  his  own 
exculpation. 

The  admission  of  such  evidence  would  be  in  conflict  with 
the  cardinal  maxim  of  the  law,  which  prohibits  a  party's 
acts  or  declarations  to  be  given  in  evidence  in  his  own 
behalf.     Crawford's  adm'r  vs  Beall,  21  Md.,  238. 

Fourth  exception.  We  are  also  of  the  opinion  that  the 
plaintiff  was  entitled,  in  the  manner  claimed  in  the  fourth 
exception,  "  to  prove  that  prior  to  his  arrest  he  was  a  man  of 
good  character  and  reputation  in  the  community  in  which. 
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he  resided,  and  that  the  defendant  knew  this,  as  tending  to 
prove  the  want  of  probable  cause."  The  oflfer  was  couched 
in  the  very  words  of  the  decision  in  the  case  of  Blizzard  vs. 
Hays,  46  Indiana,  166,  cited  in  note  3  to  section  454  of  2d 
Greenl.  on  Ev.,  and  seems  to  be  supported  by  the  opinion  of 
the  court  in  Barron  vs.  Mason,  31  Vermont,  180,  and  also 
by  a  case  in  23  Ills. 

The  statement  in  the  text  of  2d  Greenleaf,  section  458, 
relied  upon  by  defendant's  counsel  as  controverting  this 
position,  plainly  refers  to  the  right  of  the  defendant  to  ofter 
evidence  of  the  bad  character  of  the  plaintiif  in  the  first 
instance.  The  judge's  instruction  that  "  these  men  stand  in 
the  position  of  innocence  in  regard  to  the  offence  with  which 
ikey  are  chargei^^^  and  *^  that  there  is  no  inference  to  be  drawn 
against  their  character  on  account  of  that  criminal  accusation 
made  against  them,  and  subsequently  withdrawn,"  seems  to 
be  too  restricted  a  statement  of  their  right  to  be  presented 
before  the  jury  as  men  of  good  character,  in  general^  as  well 
as  with  respect  to  this  accusation  ;  and  we  think  they  were 
certainly  entitled  to  show  that  this  important  fact  in  their 
favor  was  known  to  the  defendant  when  he  sued  out  the 
warrant. 

Fifth  exception.  The  fact  stated  by  the  witness  Steeps,  on 
cross-examination,  that  the  defendant's  wife  furnished  the 
"collateral,"  the  deposit  of  which  procured  the  release  of  the 
plaintiffs  from  imprisonment,  was  testified  to  afterwards  by 
the  defendant  himself,  as  appears  from  the  statement  in  the 
seventh  exception,  with  circumstances  of  greater  detail, 
altogether  without  objection  on  the  part  of  the  plaintiff, 
and  hence  the  ruling  of  the  court  on  this  exception,  if  incor- 
rect, could  not  properly  be  examined  here. 

Seventh  exception.    The  plaintiff  insists  that  the  court  erred 
in  permitting  the  defendant  to  testily,  on  his  examination- 
in-chief,  *'  that  he  was  not  actuated  by  any  malice  or  ill-will 
in  instituting  or  carrying  on  the  prosecution." 
In  our  opinion  the  court's  ruling  on  this  offer  was  correct. 
The  objection  urged  by  the  plaintifl*'s  counsel,  that  the 
allowance  of  such  evidence  would  sanction  the  admission  of 
13 
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testimony,  which  in  its  natnre  it  would  be  impossible  to  con- 
tradict, would  equally  exclude  the  denial  of  evil  intent  by  a 
prisoner  when  examined  in  a  criminal  case.  But  the  com- 
petency of  such  evidence  in  this  class  of  cases  cannot  be 
doubted  5  although  its  admission  by  the  court,  by  no  means 
insures  its  adoption  by  the  jury  as  true.  It  is  well  settled 
that  a  party  who  becomes  a  witness,  becomes  so  for  all  pur- 
poses unless  the  statute  limits  his  capacity,  and  may  testify 
to  his  own  mental  processes,  such  as  knowledge  and  intent, 
as  well  as  to  other  facts.  Wheldon  vs.  Wilson,  44  Maine, 
1 ;  Lawton  vs.  Chase,  108  Mass.,  241. 

In  Flickinger  vs.  Wagner,  46  Md.,  600,  which  was  an 
action  for  malicious  prosecutions,  the  defendant  was  asked 
by  his  counsel :  What  was  your  motive  in  making  the  charge 
of  perjury  against  the  plain tift'  ?  ^'  And  answered  "  that  his 
motive  was  justice  to  himself  and  to  society."  The  court  of 
appeal  held  that  the  question  and  answer  were  admissible, 
and  said :  "  The  motive  which  operated  upon  and  induced 
the  defendant  to  have  the  plaintiff  arrested  on  the  charge 
of  perjury,  was  directly  involved  in  the  issues  before  the 
jury,  and  being  a  competent  witness  under  the  evidence  act, 
the  defendant  had  the  right  to  explain  to  the  jury  the  motive 
under  which  he  acted." 

The  eighth  exception  involves  the  propriety  of  the  refusal 
by  the  court  to  grant  five  of  the  thirteen  prayers  offered  by 
the  plaintiff*,  the  remaining  eight  having  been  granted. 

Thejifth  prayer  asked  the  court  to  say,  "  if  the  jury  believe 
from  the  evidence  that  the  facts  and  circumstances  within 
the  knowledge  of  the  defendant  were  sufficient  to  induce  a 
reasonably  prudent  man  to  believe  that  the  coat  referred  to 
in  the  testimony  was  the  coat  of  the  plaintiff,  Coleman, 
that  does  not  in  itself  constitute  a  reasonable  ground  of  sus- 
picion strong  enough  to  warrant  a  cautious  man  in  institut- 
ing a  criminal  prosecution." 

In  this  prayer  the  plaintiff'  undertook  to  select  from  the 
mass  of  evidence  in  the  cause  an  isolated  circumstance,  and 
required  the  court  to  express  to  the  jury  an  opinion  as  to  its 
probative  force,  separated  from  every  other  fact  proved  in 
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the  case.  la  the  language  of  the  court  of  appeals,  in  the 
case  of  Johns  vs.  Marsh,  52  Md.,  337,  "  if  a  prayer  of  this 
character  could  be  entertained  in  respect  to  one  fact  or  cir- 
cumstance, it  could  be  with  respect  to  any  other  in  the  case, 
down  to  the  remotest  and  the  most  minute  ;  and  if  in  respect 
to  circumstances  in  support  of  any  particular  fact,  it  would 
be  proper  so  to  instruct  in  respect  to  all  opposing  or  adverse 
facts  or  circumstances.  This  would  lead  to  manifest  abuse." 
See  also  Newham  vs.  McComas,  43  Md.,  78. 

Nothing  could  be  more  plainly  calculated  to  mislead  a  jury 
than  to  grant  such  instructions.  Their  effect  would  be  to 
deprive  each  individual  fact  of  the  just  support  it  should 
receive  from  its  correlation  with  co-existing  facts,  by  pre- 
senting them  separately,  and  seeking  the  aid  of  the  court  to 
belittle  the  importance  of  each  particular  circumstance 
seriatim. 

In  Stansbury  vs.  Fogle,  37  Md.,  387,  the  court,  speaking 
of  such  a  prayer,  says :  "  But  when  a  court  has  to  deal  with 
such  a  case  after  the  evidence  is  all  in,  it  would  be  highly 
improper  to  allow  a  part  of  the  testimony,  disconnected  from 
all  the  other  conceded  facts  and  circumstances  in  the  case, 
to  be  selected  as  the  hypothesis,  and  upon  that  alone  to 
declare  there  was  probable  cause  for  the  prosecution,  and 
thus  defeat  the  action.  Such  a  course  would  in  many 
instances  defeat  the  ends  of  justice." 

Inadmissible  as  such  a  practice  would  be  if  repeated 
prayers  presented  successively  all  the  facts  in  turn,  it  appears 
still  more  objectionable  where  a  few  only  of  the  number  are 
thus  brought  into  a  prominence  calculated  to  dwarf  those 
not  thus  presented,  and  which  by  this  method  the  jury  is 
almost  invited  to  ignore. 

The  court  was  right  in  refusing  to  give  an  instruction 
based  upon  so  partial  and  imperfect  a  presentation  of  the 
facts  bearing  upon  the  question  of  probable  cause.  Of  the 
same  character  was  the  ninth  prayer  of  the  plaintiffs  which 
required  the  court  to  say  that  if  the  jury  should  find  that  the 
police  officers  arrested  the  plaintiff  before  the  defendant 
sued  out  the  warrant,  this  did  not  constitute  any  reasonable 
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or  probable  cause  or  justification  whatever  for  the  prosecu- 
tion. 

In  our  opinion  this  instruction  also  was  properly  refused. 

The  seventh  prayer  is  predicated  of  the  supposed  right  of 
the  defendant  "  to  assail  the  character  and  reputation  "  of 
the  plaintift",  and  asks  the  court  to  instruct  the  jury  that  in 
consequence  of  the  defendant's  failure  to  do  so,  the  presump- 
tion of  the  plaintiff's  good  character  aud  reputation  "  became 
absolute  in  the  case."  But  we  are  not  prepared  to  admit 
that  a  defendant,  as  of  course,  has  the  right  in  an  action 
for  malicious  prosecution,  "to  assail  the  character  and  repu- 
tation of  the  plaintiff,"  except  in  reply  to  affirmative 
evidence  on  the  point  already  offered  by  the  plaintiff.  On 
the  contrary  it  is  expressly  laid  down  in  1  Qreenl.  Ev.,  §  55, 
that  evidence  of  the  plaintiff's  bad  character  is  not  received 
in  trespass  on  the  case  for  malicious  prosecution.  And  the 
same  author  in  sec.  458,  vol.  2,  states  the  matter  thus: 
"Ordinarily,  the  character  of  the  plaintiff  is  not  in  issue  in 
this  action.  But  in  one  case,  where  the  charge  was  larceny, 
the  defendant  was  allowed,  in  addition  to  the  circumstances 
of  suspicion,  which  were  sufficient  to  justify  his  taking  the 
plaintiff  into  custody,  to  prove  that  he  was  a  man  of  noio- 
riously  bad  character." 

The  position  assumed  in  the  prayer  goes  much  beyond  the 
decision  in  the  exceptional  case  quoted  by  the  author,  and 
would  amount  to  an  assertion  that  the  general  character  and 
reputation  of  a  plaintiff'  may  always  be  attacked  in  such  an 
action,  without  reference  to  the  nature  of  the  charge,  whether 
it  be  of  theft  or  murder,  or  unchastity  or  forgery,  and  in  the 
absence  of  evidence  of  good  character  already  ottered  by  the 
plaintiff.  This  would  be  too  greatly  at  variance  with  the 
general  principles  on  the  subject  of  evidence  of  character  to 
receive  our  sanction. 

As  the  prayer  contained  this  error,  it  was  properly 
rejected. 

The  tenth  and  thirteenth  prayers  present  definitions  of 
malice,  abstract  in  form,  and  quite  unnecessary,  if  correct,  in 
view  of  the  ample  declarations  on  the  subject  already  set 
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forth  in  the  plaintiff's  fourth,  eleventh  and  twelfth  prayers, 
which  were  subsequently  enforced  bj"  the  charge  of  the  court. 
It  would  be  error  in  the  trial  court  to  multiply  instructions 
unnecessarily,  and  thus  mislead  and  embarrass  the  jury  rather 
than  assist  them  ;  and  the  practice  of  announcing  abstract 
propositions  of  law,  in  the  words  of  the  definitions  from  text 
books,  or  of  adjudged  cases,  which  may  be  multiplied  in- 
definitely, is  a  most  objectionable  form  of  this  error,  univer- 
sally condemned  by  the  appellate  courts.  Further,  the  tenth 
prayer  would  have  worked  an  injustice  if  it  had  been  granted, 
since  it  states  that  '^  malice,  in  law,  means  an  act  done 
wrongfully  and  without  reasonable  or  probable  causey'*  where- 
as it  is  plain  that  a  prosecution  may  have  been  instituted 
maliciously,  notwithstanding  the  existence  of  probable 
cause. 

The  thirteenth  proposition,  that  "  malice  may  be  inferred 
from  undue  activity  and  zeal  displayed,"  is  as  abstract  a 
proposition  as  would  be  a  definition  of  virtue  or  vice.  It 
assumes  that  there  was  proof  of  such  zeal  and  activity  on 
the  part  of  some  one,  not  named  ;  and  leaves  to  the  jury  the 
determination  of  what  might  or  might  not  justly  be  con- 
sidered an  "Mnd^^6"  amount  of  these  qualities.  The  court 
might  equally  have  been  asked  to  say  that  an  absence  of 
malice  might  be  inferred  from  greaji  "  zeal  and  activity  dis- 
played," for  such  would  be  as  fair  an  inference  if  the  zeal 
and  activity  had  been  displayed  in  releasing  the  prisoner. 

The  prayers  were  property  rejected. 

The  Judge^s  Charge. — ^The  next  error  complained  of  is  the 
statement  of  the  judge  to  the  jury  in  his  charge  in  these 
words :  ^'  Now  I  am  going  to  leave  the  question  of  probable 
cause  and  of  malice  entirely  open  for  the  decision  of  the  jury 
upon  the  circumstances  of  the  case."  The  plaintiff  contends 
that  it  was  the  duty  of  the  judge,  of  his  own  motion,  in  the 
absence  of  special  request  to  do  so,  to  point  out  the  facts 
testified  to,  bearing  upon  the  question  of  probable  cause,  and 
to  instruct  the  jury  that  those  facts,  if  found  by  them,  did 
or  did  not  constitute  probable  cause. 

The  authorities  relied  on  in  support  of  this  contention 
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place  the  reason  for  the  rule  upon  the  anomalous  nature  of 
the  inquiry,  which  in  form  is  a  negative  averment  made  in 
the  declaration  and  requiring  some  proof  to  be  adduced  in 
its  support  by  the  plaintiff;  and  also  upon  the  intrinsic  per- 
plexity and  difficulty  of  the  question,  which  for  that  reason 
may  always  more  properly  be  dealt  with  by  the  court.  On 
the  other  hand  it  is  insisted  that  there  should  be  nothing 
special  in  the  treatment  of  this  class  of  cases  by  the  court ; 
and  that,  particularly  where  there  is  a  decided  conflict  in 
the  testimony,  the  whole  inquiry  should  be  left  to  the  jury 
for  their  determination.  The  question  seems  to  be  by  no 
means  free  from  difficulty,  on  the  words  of  the  authorities, 
though  that  difficulty  appears  to  have  arisen  largely  from 
the  want  of  exactness  in  the  expressions  employed  in  stating 
the  rule. 

Thus  in  2  Greenl.,  §  454,  the  author,  after  stating  that 
the  tacts  material  to  this  question  are  first  to  be  found  by 
the  jury,  and  the  judge  is  then  to  decide,  as  a  point  of  law, 
whether  the  facts  so  found  establish  probable  cause  or  not, 
says :  "  But  if  the  matter  of  fact  and  matter  of  law,  of  which 
the  probable  cause  consists,  are  intimately  blended  together, 
the  judge  will  be  warranted  in  leaving  the  question  to  the  jury. ^^ 
This  last  sentence  would  appear  at  first  to  justify  the  ruling 
of  the  judge  below  in  fhe  case  at  bar,  but,  in  my  opinion 
such  is  not  the  meaning  intended  to  be  conveyed  by  the 
author. 

We  underetand  the  law,  in  actions  for  malicious  prosecu- 
tions, to  be  well  settled,  that  where  the  defence  of  probable 
cause  involves  undisputed  facts ;  as  where  the  defendant  in  his 
plea  justifies  his  action  as  having  been  taken  in  performance 
of  duty,  as  by  an  officer  under  command,  or  by  a  sheriff  ex- 
ecuting the  mandate  of  a  competent  court,  and  it  is  not 
disputed  that  the  proof  establishes  the  truth  of  the  facts  so 
pleaded — the  judge,  without  leaving  the  examination  of  the  facts 
to  the  jury  y  should,  as  a  mattor  of  courae,  declare  his  opinion 
whether  the  facts  referred  to  constitute  probable  cause  in 
law,  or  do  not. 

Such  action  of  the  judge  would  be  in  accordance  with  the 
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universal  practice  of  the  courts  where  numbers  of  questions 
compounded  of  law  and  facts  are  presented  in  the  course  of 
a  trial,  which  must  be  wholly  decided  by  the  judge  :  as,  for 
instance,  the  proper  construction  or  proper  execution  of 
writings;  the  competency  of  witnesses ;  whether  a  confession 
offered  in  evidence  should  be  excluded  because  of  previous 
threats  or  promises  ;  whether  there  has  been  sufficient  proof 
of  loss  of  an  original  paper,  and  of  search  for  it,  to  justify 
the  introduction  of  secondary  evidence,  of  its  contents; 
whether  a  communication  is  to  be  protected  as  confidential ; 
&c.,  &c.  In  each  of  these  cases  there  may  be  serious  questions 
of  disputed  fact  to  be  determined  upon  examination  of  wit- 
nesses, but  such  evidence,  however  extended  and  conflicting, 
is  solely  for  the  courts,  and  is  never  submitted  to  the  jury ; 
and  the  decision  of  the  judge  is  based  upon  the  credibility 
of  the  facts  as  well  as  the  law. 

But  the  inquiry  arose  whether  the  same  rule  should  prevail 
where  the  facts  were  numerous  and  the  evidence  greatly 
conflicting,  and  closely  blended  with  the  principles  of  law 
governing  the  question  of  probable  cause  ;  and  the  language 
is  intended  as  a  negative  reply  to  this  inquirj^  and  a  declara- 
tion cited  from  Greenleaf  assumes  that  in  such  cases  the 
court  would  depart  from  this  strict  practice,  and  would  leave 
to  the  jury  to  decide  upon  the  facts ;  advising  them  that  as 
they  should  find  the  facts  one  way  or  the  other,  so  the  legal 
question  of  the  existence  of  probable  cause  would  stand. 
But  we  find  no  warrant  in  reason  or  authority  for  the  position 
that  the  judge  is  authorised  to  submit  the  whole  matter  to 
the  jury  to  determine  for  themselves  the  questions  of  law  as 
well  as  of  fact.    ' 

And  when  it  is  remembered  that  the  defendant  in  this 
form  of  action  is  held  to  be  fully  justified  if  it  appears  he 
made  the  arrest  upon  the  advice  of  counsel  learned  in  the 
law  that  there  existed  probable  cause  for  his  action,  while 
the  amplest  proof  that  he  acted  upon  the  advice  of  laymen, 
however  intelligent,  is  held  to  be  entirely  immaterial,  it 
would  seem  to  be  a  strange  inconsistency  to  leave  the  deter- 
mination of  the  same  question,  at  the  trial  to  a  jury  of  lay- 
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men,  instead  of  again  leaving  its  decision  to  one  learned  in 
the  law — the  judge  on  the  bench. 

Again  ;  if  there  is  any  point  that  may  be  raised  in  such  a 
trial,  that  each  party  might  reasonably  wish  to  submit  to  an 
appellate  court,  it  would  be  the  question  whether  the  act 
complained  of,  was  one  of  wrong  and  oppression,  or  was  one 
of  duty  justified  by  the  surrounding  facts.  And  yet,  if  the 
jury  is  authorised  to  decide  this  complicated  and  difficult 
inquiry,  its  decision  upon  the  legal  questions  involved  would 
be  final  and  beyond  re-examination. 

The  correct  position,  as  I  conceive  it  to  be,  is  sustained  by 
the  best  considered  authorities.  Thus,  in  1  Taylor  on  Evi- 
dence, §  26,  the  author,  who  has  been  discussing  the  duty  of 
the  judge  to  instruct  the  jury  upon  certain  subjects,  proceeds 
as  follows : 

'*  First  It  is  now  clearly  established — ^albeit  the  wisdom 
of  the  rule  has  recently  been  stoutly  disputed — that  the 
question  of  probable  cause  must  be  decided  exclusively  by  the 
judge,  and  that  the  jury  can  only  be  permitted  to  find 
whether  the  facts  alleged  in  support  of  the  presence  or  ab- 
sence of  probability  and  the  inferences  to  be  drawn  there- 
from, really  exist.  For  instance,  in  an  action  for  malicious 
prosecution,  the  jury,  provided  the  evidence  on  the  subject 
be  conflicting,  may  be  asked  whether  or  not  the  defendant, 
at  the  time  when  he  prosecuted,  knew  of  the  existence  of 
those  circumstances  which  tend  to  show  probable  cause,  or 
believed  that  they  amounted  to  the  oflfence  which  he  charged  ; 
and  if  they  negative  either  of  these  facts,  the  judge  will 
decide,  as  a  point  of  law,  that  the  defendant  had  no  probable 
cause  for  instituting  the  prosecution  ;  and  this  rule — which 
is  based  on  the  assumption  that  judges  are  far  more  com- 
petent than  juries  to  determine  the  question  how  far  it  may 
have  been  proper  for  a  person  to  have  instituted  a  prosecution 
— is  equally  binding,  however  numerous  and  complicated  the 
facts  and  inferences  may  be." 

In  a  note  to  this  section,  the  author  quotes  the  decision  of 
Tindal,  Ch.  J.,  in  the  case  of  Panton  vs.  Williams,  2  Q.  B., 
192,  as  follows :  "  Upon  the  bill  of  exceptions  we  take  the 
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broad  question  between  the  parties  to  be  this,  whether  in  a 
case  in  which  the  question  of  reasonable  or  probable  cause 
depends,  not  upon  a  few  simple  facts,  but  upon  facts  which 
are  numerous  and  complicated,  and  upon  inferences  to  be 
drawn  therefrom,  it  is  the  duty  of  the  judge  to  inform 
the  jury,  that  if  they  find  the  facts  proved  and  the  infer 
encea  to  be  warranted  by  such  facts,  the  same  do  or  do  not 
amount  to  reasonable  or  probable  cause  ;  so  as  thereby  to 
leave  the  question  of  fact  to  the  jury,  and  the  abstract 
question  of  law  to  the  judge,  and  we  are  all  of  opinion  that 
it  is  the  duty  of  the  judge  so  to  do." 

This  doctrine,  so  firmly  established  in  England,  is  equally 
well  settled  here  in  jurisdictions  entitled  to  our  entire  res- 
pect. In  Maryland  it  has  never  been  the  practice  to  charge 
the  jury  in  civil  cases,  except  in  response  to  specific  prayers 
for  instructions.  But  this  established  practice  is  departed 
from  by  the  courts  there  in  actions  for  malicious  prosecution. 
A  reference  to  some  of  the  later  decisions  of  the  appellate 
court  of  that  Sate  will  fully  sustain  this  assertion. 

Thus,  in  the  case  of  Boyd  vs.  Cross,  85  Maryland,  !•?,  the 
court  says :  "The  want  of  probable  cause  is  a  mixed  ques- 
tion of  law  and  fact.  As  to  the  existence  of  the  facts  relied 
on  to  constitute  the  want  of  probable  cause,  that  is  a  question 
for  the  jury  ;  but  what  will  amount  to  the  want  of  probable 
cause  in  any  case  is  a  question  of  law  for  the  court.  The  jury 
in  our  practice  are  always  instructed  hypothetically  as  to  what 
constitutes  probable  cause,  or  the  want  of  it,  leaving  to 
tbem  to  find  the  facts  embraced  in  the  hypothesis." 

This  language  is  quoted  "  toiidem  verbis  "  in  Cooper  vs. 
Utterbach,  87  Md.,  817,  and  in  the  same  volume,  at  page 
386,  in  the  case  of  Stansbury  tfs.  Fogle,  the  court  says :  "  It 
is  now  the  established  doctrine,  both  in  this  country  and  in 
England,  that  what  facts  and  circumstances  amount  to  prob- 
able cause  is  a  question  of  law,  biit  whether  these  facts  and 
circumstances  exist  in  the  particular  case  is  for  the  jury. 
In  this  State  the  jury  are  instructed  hypothetically,  as  to 
what  constitutes  probable  cause,  leaving  it  to  them  to  find 
the  facts  embraced  in  the  hypothesis." 
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In  Medcalfe  vs.  The  Brooklyn  Ins.  Co.,  45  Md.,  205,  the 
court  quotes  the  same  sentence,  and  says :  "  This  course  was 
not  adopted  in  the  present  case.  The  appellant  prayed  the 
court  to  instruct  the  jury  that  the  question  whether  the  de- 
fendant had  probable  cause  for  instituting  the  criminal  pro- 
ceedings against  him,  was  one  to  be  decided  by  the  jury 
upon  all  the  evidence  in  the  case.  ♦  •  •  The  appellant's 
prayer  submitted  to  the  jury  a  question  of  law,  and  was 
therefore  improper." 

And  in  the  recent  case  of  Johns  vs.  March,  52  Md.,  333. 
the  court  says :  "  Now,  while  it  is  perfectly  well  settled  that 
if  there  be  reasonable  or  probable  cause  to  the  knowledge 
and  honest  belief  of  the  defendant,  no  malice,  however 
flagrant  or  distinctly  proved,  will  make  the  defendant  liable, 
yet  the  question  as  to  what  does  or  does  not  amount  to 
probable  cause  is  not  one  to  be  submitted  to  the  findings 
and  conclusions  of  a  jury.  That  question  is  one  compoudod 
of  law  and  facts  ;  and  while  the  jury  are  required  to  find 
whether  the  facts  alleged  in  support  of  the  presence  or  ab- 
sence of  probable  cause,  and  the  inferences  to  be  drawn 
therefrom,  really  exist,  it  is  for  the  court  to  determine 
whether  upon  the  facts  so  found,  there  be  probable  cause  or 
the  want  of  it.  In  view  of  this  well-established  principle, 
the  prayer  was  properly  rejected,  even  if  it  had  been  free 
from  all  other  objection." 

Such  a  coarse  would  be  especially  proper  in  this  juris- 
diction, where  the  judges  always  charge  the  jury  irrespec- 
tive of  the  instructions  asked. 

For  these  reasons  we  think  there  was  error  in  this  part  of 
the  judge's  charge. 

It  is  further  objected  that  the  judge  erred  in  his  ruling, 
in  these  words  :  "  But  in  this  case  it  appears  that  the  arrest 
was  made  and  the  oflicers  who  made  the  arrest  have  been 
examined  as  witnesses,  and  I  have  concluded  to  instruct  you 
not  to  be  bound  by  the  advice  which  they  gave  the  defendant 
in  this  action  ;  but  at  the  same  time  you  may  consider  it  as 
a  circumstance  going  to  show  probable  cause  for  the  prose- 
cution, that  they  had  examined  the  facts  of  the  case.     It,  I 
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think,  may  be  properly  submitted  to  the  intelligence  of  the 
jury,  in  coming  to  a  conclusion  whether  the  defendant  had 
probable  cause  for  the  institution  of  that  criminal  proceed- 
ing." The  judge  had  in  the  eighth  instruction  granted  on 
the  plaintiff's  application,  told  the  jury  in  the  most  explicit 
•  terms  that  the  advice  of  the  officers  was  not  evidence  tend- 
ing to  show  the  existence  of  probable  cause,  nor  does  it  in 
any  manner  justify  the  prosecution  by  the  defendant,  and 
the  jury  should  give  it  no  weight  or  consideration  in  their 
deliberations."  And  in  the  sentence  in  the  charge  imme- 
diately preceding  that  complained  of,  he  had  repeated  that 
the  advice  of  the  officers  "  is  no  justification    whatever." 

It  is  scarcely  conceivable  that  the  learned  judge  intended 
in  the  very  next  sentence  to  unsay  what  he  had  thus  twice 
so  positively  stated,  and  we  do  not  think  the  words  are  fairly 
susceptible  of  this  construction.  He  evidently  meant  to  tell 
the  jury  that  the  fact  of  the  antecedent  arrest  by  the  of- 
ficers (persons  employed  to  trace  out  crimes  and  arrest  those 
appearing  to  be  guilty)  was  a  circumstance  to  be  considered 
under  the  head  of  probable  cause  ;  and  in  this  statement  he 
M'as  undoubtedly  correct,  and  if  the  court  had  stated  to  the 
jary  how  far  the  facts,  to  be  found  by  them  supported  this 
defence,  it  would  certainly  have  called  attention  to  the 
fact  that  the  defendant's  oath  had  been  made  after  the 
plaintiff  had  been  taken  in  custody  by  the  policemen. 
But  if  the  counsel  for  the  plaintiff*  feared  that  the  jury 
might  have  been  misled  by  the  alleged  inconsistency 
of  the  language  with  the  previous  utterances  of  the  court, 
they  should  have  called  the  judge's  attention  to  the  point 
after  the  delivery  of  the  charge,  when  the  difficulty  could 
readily  have  been  removed. 

The  exception  to  that  part  of  the  judge's  charge,  in  which 
he  used  the  expression  that  "  good  faith  requires  that  he 
should  make  some  examination,"  &c.,  discloses  no  error.  It 
is  very  apparent  that  this  casual  expression  in  the  midst  of  a 
long  charge,  could  not  have  been  understood  by  the  jury  as 
annulling  all  the  foregoing  instructions  in  the  prayers  and 
charges,  inculcating  the  necessity  of  great  caution  on  the 
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part  of  the  prosecutor  before  suinsj  out  the  warrant.  See 
particularly  the  sixth  prayer  of  the  plaintiff  granted  bj'  the 
court. 

It  remains  to  inquire  whether  the  errors  we  have  found 
in  the  record  are  of  such  a  character  as  to  require  us  to  send 
the  case  back  for  a  new  trial. 

The  evidence  as  to  the  advice  given  by  the  justice  and 
officer,  which  forms  the  subject  of  the  first,  third  and 
sixth  exceptions,  was  afterwards  withdrawn  from  the  jury  by 
the  most  explicit  instructions,  and  could  not  possibly  be  con- 
sidered as  having  been  before  the  jury  when  it  retired  for 
consultation.  Its  admission  is,  therefore,  no  ground  for  re- 
versal. 

We  have  stated  that  the  judge  below  erred  in  leaving  to 
the  jury  the  determination  of  the  question  of  probable  cause 
and  that  it  was  his  duty  to  have  decided  that  matter  him- 
self, and  announced  his  opinion  upon  the  sufficiency  of  the 
evidence  to  establish  the  existence  or  non-existence  of  this 
all-important  feature  in  the  case. 

If  he  had  thus  announced  his  opinion  he  would  inevitably 
have  told  the  jury  that  the  facts  did  not  sustain  the  aver- 
ment of  the  declaration  that  the  complaint  was  made  and 
the  arrest  and  imprisonment  effected  by  the  defendant, 
"  without  any  reasonable  or  probable  cause."  The  judge  did 
not  give  such  an  instruction,  but  it  is  well  settled  that  the 
appellate  court  may  examine  the  record  and  ascertain  for 
itself  whether  the  case  (conceding  the  testimony  bearing  on 
the  subject  to  be  true)  is  sufficient  in  law  to  sustain  this  in- 
dispensable averment,  and  if  it  finds,  applying  the  words  of 
the  court  in  45  Md.,  206,  that  the  appellant's  evidence  failed 
in  its  first  and  most  essential  feature — the  absence  of  prob- 
able cause  for  the  prosecution — to  declare  that  it  was  legally 
impossible  the  suit  could  be  sustained. 

In  our  opinion  there  was  such  a  failure  in  the  case  at 
bar. 

It  appears  from  the  uncontested  evidence  that,  on  the  8th 
of  February,  1878,  Heurich,  the  defendant,  was  the  proprie- 
tor of  a  brewery  in  this  city,  and  that  Neil  and  the  plaintiff, 
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two  colored  men,  who  were  half-brothers,  were  employed  as 
workmen  there  ;  that  on  the  night  of  that  day  a  lot  of  cop- 
per pipe  was  stolen  from  the  premises  ;  that  on  the  morning 
of  the  next  day  an  oflicer  came  to  Heurich  and  asked  him 
whether  he  had  missed  any  copper  pipe  ;  that  he  said  he  had 
missed  some,  and  the  officer  stated  they  had  some  at  the 
station  house,  and  on  accompanying  the  officer  to  that  place 
he  was  shown  the  pipe  and  bag  in  which  it  was  contained, 
and  recognized  both  as  his  property.  That  he  was  there 
told  that  the  bag  and  its  contents  had  been  found  near  his 
brewery  the  night  before,  and  that  near  by  was  found  a  brown 
coat,  which  his  nephew  and  others  recognized  as  the  coat  of 
Coleman,  the  plaintift*.  That  in  the  pockets  of  the  coat 
were  found  a  piece  of  dog's  chain,  which  Heurich  recog- 
nized as  belonging  to  him,  and  a  piece  of  candle  of  the  descrip- 
tion used  in  the  brewery  ;  that  there  was  some  felt  on  one 
of  the  sleeves,  and  the  coat  smelt  of  beer ;  that  he  was  told 
Coleman  had  worn  that  coat  to  the  depot  in  company  with 
one  of  the  employees  when  they  went  there  to  fetch  some 
felt  to  the  brewery,  and  had  assisted  in  unloading  the  felt ; 
that  the  copper  pipe  had  been  stored  in  a  cooper's  shop  on 
the  premises  which  was  kept  locked  at  night,  but  was  open 
by  day,  and  that  Coleman  and  Neil  had  assisted  in  putting 
the  pipe  in  the  cooper's  shop  ;  that  there  was  a  fierce  dog 
within  the  brewery  enclosure ;  that  Heurich  found  the  of- 
ficers had  already  arrested  the  plaintift'  and  Neil  on  suspicion 
of  having  committed  the  larceny,  and  had  them  confined  at 
the  station  house  ;  that  he  saw  Coleman  and  Neil  and 
thought  their  looks  were  suspicious.  And  that  he  thereupon 
made  the  affidavit  and  sued  out  the  warrant,  which  was 
served  on  the  plaintiff  and  Neil,  who  were  held  until  the 
next  day,  when  they  were  released  upon  bail  furnished  by 
Heurich's  wife  on  his  direction. 

We  are  all  of  the  opinion  that  these  facts,  shown  to  have 
been  presented  to  Heurich  at  the  time  he  made  the  affidavit, 
were  sufficiently  strong  and  clear  to  repel  the  charge  that  he 
instituted  the  prosecution  "  without  any  reasonable  or  prob- 
able cause."    The  defendant's  act  is  to  be  estimated  with 
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respect  to  the  state  of  aftairs  then  presented  to  him,  and  it 
seems  impossible  to  contend  that  these  circamstances  were 
not  sufficient  to  have  constituted  a  reasonable  ground  of  sus- 
picion in  the  mind  of  a  cautious  man,  that  the  accused  was 
actually  guilty  of  the  specific  oft'ense  charged  against  him. 
As  is  said  by  Justice  Washington  (in  the  case  of  Munns  V8, 
Dupont,  3  Wash.  0.  C.  R.),  public  officers  in  conducting 
prosecutions  must  proceed  "in  most  instances  upon  the 
information  of  individuals  ;  and  if  these  actions  are  too  much 
encouraged,  if  the  informer  acts  upon  his  own  responsibility 
and  is  bound  to  make  good  his  charges  at  all  events,  under 
the  penalty  of  responding  in  damages  to  the  accused,  few 
will  be  found  bold  enough,  at  so  great  a  risk,  to  endeavor  to 
promote  the  public  good." 

Every  escape  of  evil-doers  from  prosecution  is  a  fresh  in- 
centive to  further  misdeeds.  In  the  words  of  the  court  in 
Boyd  vs.  Cross,  35  Md.,  200,  in  a  similar  though  less  sus- 
picious case,  "  investigation  was  certainly  proper,  and  the 
placing  the  plaintiif  in  the  hands  of  the  officers  of  the  law 
was  the  only  course  by  which  full  investigation  was  likely  to 
be  had." 

The  ruling  of  the  judge  below,  however,  in  thus  leaving 
the  question  of  probable  cause  to  the  jury,  was  altogether 
favorable  to  the  plaintiff,  since  it  placed  it  in  the  power  of 
the  jury  to  decide  that  the  facts  showed  an  absence  of  prob- 
able cause,  while  if  the  court  had  assumed  the  decision  of  the 
question,  it  certainly  must  have  decided  that  those  facts 
plainly  showed  its  existence.  The  ruling,  therefore,  could 
have  worked  no  injury  to  the  plaintiff,  and  constitutes  no 
ground  for  reversal. 

This  view  of  the  case  is  in  accordance  with  the  decision  of 
the  court  in  Nicholson  vs.  State,  reported  in  38  Md.,  154. 
In  the  trial  of  three  parties  for  murder,  the  State  offered  in 
evidence  the  confession  of  Nicholson,  one  of  the  prisoners, 
made  to  a  detective.  The  prisoner's  counsel  objected  to  its 
admission  on  the  ground  that  it  had  been  obtained  by 
promise  of  immunity,  and  the  detective,  and  the  prisoner's 
brother,  Thomas,  who  was  present  at  the  confession,  testi- 
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fied  before  the  court  on  the  subject.  The  examiuation  was 
protracted  and  the  evidence  extremely  contradictory,  and 
the  court,  recognizing  the  difficulty  of  a  satisfactory  decision, 
admitted  the  confession,  and  instructed  the  jury  that  they 
should  give  credence  to  it,  or  reject  it,  accordingly  as  they 
believed  the  statement  of  the  detective,  or  that  of  the 
prisoner's  brother. 

The  court  of  appeals  decided  that  this  was  error,  as  the 
entire  inquiry,  including  the  question  of  the  credibility  of 
the  witnesses,  should  have  been  determined  by  the  court,  and 
could  not  be  delegated  to  the  jury  ;  but  it  refused  to  reverse 
the  judgment,  and  said  the  point  was  no  longer  material  in 
the  case,  "  as  we  are  all  of  the  opinion  that  the  confession 
was  admissible,  and  proper  evidence,  the  ruling  of  the  circuit 
court  on  that  question  must  be  affirmed.  The  only  effect 
of  the  instruction  given  to  the  jury  was  to  aiford  the 
prisoner's  counsel  an  opportunity  of  arguing  before  them  that 
the  testimony  of  Thomas  Nicholson  was  entitled  to  their 
belief,  and  consequently  that  the  confession  of  the  prisoner 
ought  to  be  discarded  from  their  consideration.  The  appel- 
lant was  therefore  not  injured  by  the  course  pursued  by  the 
court  in  this  respect,  and  cannot  be  entitled  to  a  reversal  for 
that  cause."  See  Walbrun  vs.  Babbitt,  16  Wall.,  677  ; 
Greenleaf  vs.  Birth,  5  Peters,  132. 

The  errors  presented  by  the  second  and  fourth  bills  of 
exceptions  also  become  unimportant  in  this  view  of  the  case. 

If  the  court  had  ruled  out  the  evidence  of  Sturgis'  conver- 
sation with  Heurich  at  the  Police  Court,  as  stated  in  the 
second  exception,  instead  of  admitting  it,  our  decision  would 
remain  unchanged. 

That  interview  took  place  on  the  Monday  following  the 
arrest  on  Saturday,  and  could  only  have  been  applied  by 
way  of  reflecting  Heurich's  antecedent  motive  when  the 
arrest  was  made,  which  wOuld  relate  to  the  question  of 
malice,  and  not  of  probable  cause. 

So,  if  the  court  had  admitted  the  evidence  of  the  plain- 
tift''s  good  character,  as  set  forth  in  the  fourth  exception, 
the  proper  decision  of  the  inquiry  as  to  probable  cause,  in 
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our  opinion,  shoald  have  been  as  we  have  already  indicated. 

The  question  properly  for  Heurich's  decision  before  he 
sued  out  the  warrant,  was  whether  there  existed,  to  his 
apprehension,  after  due  examination,  reasonable  ground  of 
suspicion,  founded  upon  the  facts  and  circumstances,  to 
justify  him  as  a  cautious  man  in  handing  over  the  suspected 
person  to  the  public  authorities.  And  it  seems  clear  to  us 
that  a  man  of  ordinary  mind  and  caution,  upon  the  presenta- 
tion of  such  an  array  of  facts,  would  have  been  fully  justified 
in  suing  out  the  warrant,  notwithstanding  he  was  aware  that 
up  to  that  time  the  previous  character  and  reputation  of  the 
accused  had  been  good.  Precious  as  is  a  good  name,  it  can- 
not be  endowed  with  such  supreme  potency  as  to  place  its 
fortunate  possessor  beyond  inquiry  in  the  presence  of  circum- 
stances of  strong  suspicion  supported  by  a  connected  train 
of  facts,  vouched  for  by- men  of  equally  fair  repute.  If  such 
were  to  be  the  rule,  the  crowd  of  defaulting  treasurers  and 
bank  officers  of  previously  unquestioned  reputation  would 
enjoy  still  greater  facilities  for  escaping  with  their  plunder. 

The  same  common  sense  that  should  compel  a  prosecutor 
to  give  due  weight  to  the  good  character  of  the  accused, 
would  also  instruct  him  that  a  good  reputation  is  often  unde- 
served. Lord  Holt's  familiar  apothegm  is  but  the  echo  of 
common  human  experience  :  "A  man  is  not  born  a  knave  ; 
there  must  be  a  time  to  make  him  so ;  nor  is  he  presently 
discovered,  after  he  becomes  one." 

Upon  the  whole  case  we  cannot  bring  ourselves  to  ques- 
tion that  the  plaintiff  received  substantial  justice  at  the 
trial.  Upon  the  same  evidence,  taking  out  the  application 
to  him  of  the  proof  of  the  ownership  of  the  coat,  Neil 
recovered  a  small  verdict.  That  additional  circumstance 
proved  against  Coleman  may  well  have  turned  the  scale 
against  him  ;  and  we  are  not  surprised  that  such  was  the 
result. 

The  importance  of  the  various  questions  so  well  presented 
by  the  counsel  has  led  us  into  the  fullest  examination,  which 
has  satisfied  us  that  the  judgment  below  should  stand. 
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Wallach  vs.  Chesley  et  al. 
Law.    No.  16,505. 

5  Decided  February  18, 1883. 

i  The  Chikf  Justice  and  Jastleea  Hagnbb  and  Cox  sitting. 

1.  The  landlord  has  no  right  to  an  attachment  against  his  tenant's 
chattels  which  have  been  removed  from  the  premises  before  the  rent 
is  due.  His  remedy  is  by  judgment  against  the  tenant  and  execution 
to  be  levied  upon  such  chattels  or  any  of  them  in  v^hosesoever  hands 
tliey  may  be  found. 

2 .  Circumstances  under  which  an  attachment  for  rent  may  be  issued  by 
the  landlord  against  the  goods  and  chattels  of  the  tenant. 

STATEMENT  OF  THE  €ASB. 

The  plaintift*  commenced  an  action  before  a  justice  of  the 
peace  to  recover  the  rent  of  premises  owned  by  her.  The 
action  was  commenced  by  filing  the  following  declaration  : 

"  District  of  Columbia, 

"  Count}/  Washington,  to  mi : 

In  Justice's  Court,  before  A.  C.  Richards,  one  of  the  jus- 
tices of  the  peace  in  and  for  the  county  and  District 
aforesaid,  this  10th  day  of  February,  1882,  in  the  case  of — 

Susan  L.  Wallace,  Plaintiff,        1 

Annie  R.  Chesley,  Mary  C.  Chesley,  r  ^*^-    ^^'  ^®^^- 
AND  Catherine  Harris,  Defendant.   J 

The  plaintiff  sues  the  defendants  for  that  the  plaintiff  let 
to  the  defendants  a  certain  house  and  premises,  No.  882 
Indiana  avenue,  northwest,  in  the  city  of  Washington,  D. 
C,  to  hold  from  the  15th  day  of  October,  1881,  for  the  term 
of  one  year,  at  $80  per  month,  payable  monthly,  of  which 
rent  $80  will  become  due  on  the  15th  day  of  February,  1882, 
to  wit,  the  rent  due  on  the  15th  day  of  February,  1882,  and 
the  defendants  have  quit  the  premises  and  left  them  vacant 
and  unoccupied,  and  have  removed  all  their  personal  property 
from  the  same,  so  that  there  is  not  sufficient  property  there- 
in to  satisfy  said  rent  when  the  same  shall  become  due  and 
payable  ;  and  the  plaintiff*  claims  $80.00,  as  will  more  fully 
appear  by  reference  to  the  particulars  of  demand  hereunto 
annexed. 

Susan  L.  Wallace. 
14 
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The  defendants  to  plead  hereto  on  the  16th  day  of  Febm- 
ary,  A.  D.  1882,  at  1  o'clock  p.  m.;  otherwise  judgment. 

Particulars  of  Demand. 

Annie  B.  Chesley,  Mary  C.  Chbsley, 

and  Catherine  Harris, 

To  Susan  L.  Wallace,  Dr. 
Feb.  15, 1882 : 

To  one  months'  rent,  due  on  the  16th  of  Feb.,  1882,  for 
premises  332  Indiana  avenue,  ?80.00." 

On  the  same  day  the  plaintiff  procured  the  justice  to  issue 
an  attachment  against  the  goods  and  chattels  of  the  tenants. 
The  affidavit,  which  is  set  out  in  full  in  the  opinion  of  the 
court,  was  dated  February  10th,  and  alleged  that  the  rent 
would  become  due  on  the  16th  of  that  month ;  that  the 
plaintiff  had  a  tacit  lien  upon  the  chattels  of  the  defendants, 
and  that  the  defendants  had  removed  the  said  chattels  off  the 
premises.  On  the  trial  the  justice  rendered  a  judgment  for 
the  rent,  and  condemned  the  chattels  to  satisfy  the  judg- 
ment. Whereupon  the  defendants  appealed  to  the  circuit 
court,  and  there  moved  to  quash  the  proceedings  before  the 
justice,  on  the  ground  of  want  of  jurisdiction  and  for  other 
reasons  appearing  on  the  record,  which  motion  the  court 
certified  to  the  General  Term  to  be  heard  in  the  first  instance. 

R.  B.  Lewis  and  Thos.  J.  Miller  for  plaintiff: 
1st.  Congress,  in  conferring  jurisdiction  on  justices  of  the 
peace  in  cases  of  debt  or  damages  arising  out  of  contracts, 
&c.,  intended,  by  Section  997  Revised  Statutes,  to  limit  their 
jurisdiction  to  cases  where  the  amount  claimed  does  not 
exceed  $100.  It  does  not  necessarily  imply  that  the  debt 
must  be  past  due.  When  other  courts  could  take  jurisdiction 
of  a  claim  for  debts  not  due  (as  for  rent  to  become  due  at 
time  of  suit  brought  preceded  by  attachment),  justices  of 
the  peace  could  likewise  entertain  jurisdiction.  The  lan- 
guage of  the  act  does  not  necessarily  impute  that  the  amount 
claimed  must  be  past  due. 

2d.  Justices  of  the  peace,  before  the  passage  of  the 
landlord  and  tenant  act,  sec.  677,  et  seq.,  Revised  Statutes 


Digitized  by  CjOOQIC 


Wallace  v.  Chesley.  211 

had  power  to  issue  distress  warrants.  That  act  does  not 
provide  that  the  landlord's  lien  by  attachment  shall  be 
enforced  in  any  particular  court.  By  fair  construction  it 
must  have  been  intended  by  Congress  to  confer  the  jurisdic- 
tion to  issue  attachments  on  all  the  courts  that  had  before 
that  time  jurisdiction  to  entertain  actions  for  rent. 

The  act  of  Congress  passed  for  the  organization  and  gov- 
ernment of  the  District  of  Columbia,  see  Revised  Statutes, 
sections  61  and  62,  especially  conferred  the  power  upon  the 
legislature  of  the  District  of  Columbia  to  confer  additional 
jurisdiction  upon  the  judicial  courts  of  the  District  of  Col- 
umbia, and  also  to  define  the  jurisdiction  of  justices  of  the 
peace  and  prescribe  their  duties  ;  accordingly  the  legislature 
did  pass  an  act  empowering  justices  of  the  peace  to  issue 
attachments,  see  that  act,  section  6,  part  2,  paragraphs  37 
and  38,  Laws  of  the  Legislative  Assembly. 

3d.  Attachments  by  virtue  of  section  678,  Revised 
Statutes,  can  issue  for  rent  not  due. 

4th.  The  words  "  on  the  preniiseSy*^  in  section  679,  define 
the  particular  personal  chattels  to  which  the  landlord's  lien 
attaches.  It  lasts  for  three  months  after  rent  is  due,  even 
though  the  chattels  have  been  removed  off  the  premises, 
and  we  contend  that  it  was  manifestly  the  intention  of  the 
legislature  in  the  passage  of  this  act  to  provide  (and  that 
the  language  of  the  act  necessarily  so  implies)  that  when 
rent  is  not  due  and  the  tenant  has  removed  his  chattels  sub- 
ject to  the  lien,  off  the  premises,  an  attachment  for  the  same 
may  issue  on  affidavit  "  that  the  defendant  is  about  to  sell  all  or 
some  part  of  said  chattels.'*^ 

The  affidavit  "  that  the  defendant  is  about  to  remove  said 
chattels "  applies  to  cases  when  the  goods  are  yet  on  the 
premises. 

The  disjunctive  or  gives  this  remedy  in  either  case  ;  i.  e., 
if  the  tenant  is  about  to  remove  the  chattels  off  the  premises, 
and,  no  matter  where  the  goods  may  be,  if  he  is  about  to 
sell  them. 

Otherwise,  in  case  of  an  absconding  tenant,  one  who  would 
take  up  his  goods  in  the  night  time  and  leave  the  premises, 
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the  landlord  practically  loses  the  benefit  of  the  lien  conferred 
by  the  act.  The  tenant,  pending  any  suit  against  him  could 
easily  dispose  of  the  chattels  to  a  purchaser  without  notice 
of  the  lien. 

E.  A.  Newman  for  defendant : 

The  motion  to  quash,  certified  to  this  court  to  be  heard  in 
the  first  instance,  raises  the  following  questions  : 

1st.  Whether  a  justice  of  the  peace  has  jurisdiction  to 
issue  an  attachment  for  rent  ? 

2d.  Whether  a  justice  of  the  peace  has  authority  to  issue 
a  writ  in  any  action  where  the  debt  or  demand  is  not  due 
or  claimed  to  be  due? 

3d.  Whether,  after  goods  have  been  removed  from  the 
premises,  the  landlord  can  enforce  his  lien  by  attachment  ? 

4th.  Whether  the  affidavit  filed  by  plaintiff  is  sufficient 
under  the  statute  to  justify  the  issuance  of  the  writ  of 
attachment  ? 

The  power  of  a  justice  of  the  peace  to  issue  the  writ  must 
be  obtained,  if  at  all,  from  sections  678,  679,  997  and  1018 
of  the  Revised  Statutes  D.  C,  and  it  is  apparent  from  a  fair 
construction  thereof  that  no  such  authority  is  conferred 
thereby. 

Writs  of.  attachment  were  unknown  to  the  common  law  ; 
and  being  a  summary  process,  and  an  extraordinary  remedy 
provided  by  special  statute,  the  power  to  issue  the  same  must 
be  expressly  authorized  and  not  left  to  inference  or  conjec- 
ture. No  such  authority  has  been  conferred  upon  jtistices  of 
the  peace  in  this  District. 

The  courts  of  justices  of  the  peace  are  not  courts  of  record, 
and  they  must  therefore  confine  themselves  strictly  to  the 
authority  conferred  upon  them  by  statute.  Cox  vs.  Bros- 
hong,  Burns  (Wis.),  150. 

An  attempt  was  made  by  the  late  legislative  assembly  to 
give  justices  of  the  peace  jurisdiction  in  all  cases  of  attach- 
ment and  replevin  where  the  amount  in  controversy  did  not 
exceed  the  sum  of  $100  (see  sec.  6,  part  II,  pp.  37  and  38, 
Laws  of  the  Legislative  Assembly);  but  this  court  held,  in 
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the  case  of  Riggs  vs.  Kernwein,  No.  13,722,  at  law,  that 
under  that  statute  justices  of  the  peace  had  no  jurisdiction 
in  replevin.  By  parity  of  reasoning  they  have  no  power  to 
issue  writs  of  attachment. 

This  court  has  held  in  several  cases  that  the  said  legislative 
assembly  had  no  authority  to  legislate  upon  general  subjects, 
but  merely  in  reference  to  matters  of  a  police  and  municipal 
character. 

In  the  case  of  Oppenheimer  vs.  Lawrence,  No.  16,871,  on 
the  law  side  of  this  court,  decided  in  1877,  it  was  held  at 
nisi  Tprvas  that  justices  of  the  peace  had  no  power  to  take 
cognizance  of  writs  of  garnishment. 

Justices  of  the  peace  have  power  to  issue  execution  only. 
Eev.  Stats.  D.  C,  sec.  1018. 

A  justice  of  the  peace  cannot  exercise  jurisdiction  in  any 
case  where  the  amount  sued  for  is  not  due  or  claimed  to  be 
due  ;  and  in  attachment  proceedings  for  rent,  the  plaintift*, 
under  certain  circumstances,  can  institute  suit  before  the 
debt  is  due.  It  is,  therefore,  manifest  from  the  law  that 
they  are  wholly  destitute  of  the  power  claimed.  Rev.  Stats.^ 
sees.  997  and  67«. 

After  the  goods  have  been  removed  from  the  premises, 
the  method  of  enforcing  the  landlord's  lien  is  not  by  attach- 
ment, but  by  one  of  the  other  two  modes  prescribed  by  the 
statute.  Fowler  vs.  Bapley,  15  Wall.,  828;  Webb  vs.  Sharp, 
13  Wall.,  14. 

The  affidavit  in  support  of  the  writ  is  not  in  accordance 
with  the  statute,  and  for  that  reason,  if  for  none  other,  the 
writ  should  be  quashed. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  was  an  action  commenced  before  a  justice  of  the 
peace  to  recover  the  sum  of  eighty  dollars  for  rent  due  to 
the  plaintifl',  and  an  attachment  was  issued  by  the  justice  of 
the  peace  against  the  goods  and  chattels  of  the  tenants  upon 
the  following  affidavit : 
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District  of  Columbia,         )  rp      .. 
Washington  County.  S  ' 

In  Justice's  Court  before  A.  C.  Richards,  one  of  the  justices 
of  the  peace  in  and  for  the  county  and  District  aforesaid, 
in  the  case  of — 

Susan  L.  Wallach,  Plaintiffs        1 

Annie  R.  Chesley^,  Mary  C.  Chesley,  [^^"^^    No. 3075. 

AND  Catherine  Harris,  Defendants,    J 

Personally  appeared,  Susan  L.  Wallach,  the  plaintitt'  in 
the  above  entitled  cause,  and  makes  oath  that  she  is  the 
plaintift*,  and  that  the  defendants,  Annie  R.  Chesley,  Mary 
C.  Chesley,  and  Catherine  Harris,  are  tenants  under  a  lease 
as  set  forth  in  the  declaration,  and  that  the  moneys  she 
claims  therein  to  become  payable  to  her  by  the  defendants, 
is  for  the  rent  of  the  said  premises,  which  will  become  due 
on  the  15th  day  of  February,  1882,  exclusive  of  all  set-offs 
and  just  ground  of  defence,  and  to  secure  which  the  plaintiff 
has  a  tacit  lien  upon  the  personal  chattels  of  the  defendants, 
and  that  the  defendants  have  removed  all  said  personal 
chattels  off  the  premises,  and  are  about  to  sell  some  part  of 
the  same. 

Susan  L.  Wallach.     [seal.] 

Subscribed  and  sworn  to  before  me  this  10th  day  of  Feb- 
ruary, A.  D.  1882, 

A.  C.  Richards,  J.  P. 

On  that  affidavit  the  usual  warrant  was  given,  and  an 
attachment  was  issued  against  the  goods  and  chattels  of  the 
tenants,  and  it  was  levied  on  those  goods  and  chattels  off 
the  premises.  The  justice  gave  a  judgment  in  favor  of  the 
plaintiff  for  eighty  dollar  and  costs,  and  also  a  judgment  of 
condemnation  of  the  chattels  seized  by  the  constable.  An 
appeal  was  taken  from  the  justice's  judgment,  to  the  circuit 
court,  and  a  motion  was  made  there  'Ho  set  aside  the  judg- 
ment of  the  justice  of  the  peace  and  quash  all  the  proceed- 
ings before  the  said  justice  of  the  peace  for  want  of 
jurisdiction  on  the  part  of  said  justice  of  the  peace,  and  for 
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other  good  and  sufficient  reasons  appearing  in  the  record." 
That  motion  was  certified  here  in  the  first  instance. 

It  is  contended,  on  the  part  of  the  defence,  that  if  a  jus- 
tice of  the  peace  can  issue  attachments  under  any  circum- 
stances, he  had  no  authority  to  do  so  under  the  circumstances 
set  forth  in  these  proceedings.  It  will  be  observed  that  the 
affidavit  here  shows,  first,  that  the  rent  was  not  due  at  the 
time  the  affidavit  was  made  and  the  attachment  issued  ;  and 
in  the  next  place,  the  affidavit  further  shows  that  the  chat- 
tels had  been  already  removed  from  the  premises.  Now,  it 
is  contended  that  the  justice  had  no  jurisdiction  to  issue  an 
attachment  undei*  those  circumstances,  and  we  are  referred 
to  the  act  of  Congress  on  that  subject.  That  act  provides, 
in  the  first,  section,  for  the  abolition  of  the  common  law 
right  of  the  landlord  to  distrain  for  rent.  That  right,  as  we 
know,  was  the  right  to  seize  the  goods  of  either  the  tenant  or 
a  stranger,  upon  the  very  land  itself.  It  was  a  right  incident  to 
a  reversion.  It  related  to  the  land.  It  involved  no  power 
of  seizing  the  tenant's  chattels  anywhere  but  on  the  land. 

Ther^  was  a  statutory  extension  of  this  right  in  favor  of 
landlords,  to  the  effect  that,  if  the  goods  had  been  clandes- 
tinely removed  by  the  tenant,  they  might  be  pursued  with- 
in a  period  of  thirty  days  by  the  landlord.  But  with  that 
exception,  the  power  of  distress  was  confined  to  the  chattels 
of  the  tenant  on  the  laud.  That  right  is  abolished  by  the 
first  section  of  the  act  of  Congress  in  question.  As  a  sub- 
stitute for  this  right  so  abolished,  it  is  provided  that  the 
landlord  shall  have  a  tacit  lien  on  such  of  the  tenant's  chat- 
tels on  the  premises  as  are  subject  to  execution  for  debt,  to 
commence  with  the  tenancy  and  continue  for  a  limited 
period.  It  then  goes  on  to  provide  how  this  lien  shall  be 
enforced.  It  does  not  give  the  landlord  a  lien  without  any 
means  of  enforcement.  It  provides  for  several  conditions  of 
things;  firet,  when  the  rent  is  due;  and,  next,  when  the 
rent  is  not  yet  matured.  When  the  rent  is  due,  the  lien 
may  be  enforced  by  an  attachment  issued  upon  an  affidavit 
that  the  rent  is  due  and  unpaid.  There  is  no  trouble  about 
that.     But  it  will  occur  to  anybody,  that  the  tenant  may. 
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just  before  the  maturity  of  his  rent,  and  in  order  to  avoid 
compulsory  payment  of  it,  remove  his  chattels  or  change  the 
property  in  them.  To  meet  that  contingency,  it  is  further 
provided  that,  even  before  the  rent  is  due,  if  the  landlord 
will  make  affidavit  that  the  tenant  is  about  to  remove  or 
sell  all  or  some  part  of  his  chattels,  the  attachment  may 
issue.  And  those  are  the  only  two  cases  provided  for  in 
the  statute,  in  which  an  attachment  is  the  remedy  intended. 

It  is  provided  further,  as  we  all  know,  that  a  lien  may 
also  be  enforced  by  the  landlord  by  obtaining  a  judgment 
against  the  tenant  and  issuing  an  execution  which  can  be 
levied  on  the  goods  in  whosesoever  hands  they  may  be  found  ; 
and  the  landlord  is  also  authorized  to  sue  the  purchaser 
and  get  judgment  against  him  to  the  extent  of  the  rent 
in  arrears. 

Now,  the  language  that  the  defendant  is  "about  to  re- 
move/' clearly  applies  to  a  case  where  the  goods  have  not 
yet  been  removed,  and  is  inapplicable  to  a  case  where  the 
goods  have  been  removed  from  the  premises.  It  is  contended 
for  the  tenant  here  that  the  words  "  or  sell,"  are  limited  to 
the  same  condition  of  things,  and,  we  think,  correctly.  So 
that  the  statute  should  be  interpreted  as  if  it  read,  "  that 
the  landlord  shall  have  a  tacit  lien  on  the  tenant's  chattels 
on  the  premises,  and  when  his  debt  is  not  yet  due,  it 
may  be  enforced  by  attachment  on  affidavit  that  the  de- 
fendant is  about  to  remove  or  sell  all  or  some  part  of  the 
chattels  on  the  said  premises."  But  after  they  have  been 
removed  from  the  premises,  the  remedy  is  that  provided  in 
the  second  clause  of  section  679,  that  is,  by  judgment 
against  the  tenant,  and  execution  to  be  levied  upon  such 
chattels,  or  any  of  them,  in  whosesover  hands  they  may  be 
found.  And  there  seems  to  be  sufficient  reason  for  the  dis- 
tinction. As  we  have  already  stated,  the  common  law  right 
of  distraining  was  confined  to  the  chattels  upon  the  prem- 
ises. It  was  an  exceptional  right,  and  a  very  oppressive  one 
in  many  cases ;  and  the  remedy  by  attachment,  given  by 
this  statute  as  a  substitute  for  that,  is  itself  an  extraordi- 
nary and  exceptional  right,  varying  from  the  course  of  the 
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common  law,  and  there  is  reason  enough  for  holding  that 
that  remedy,  which  is  a  judicial  seizure,  as  the  other  was  a 
private  seizure,  of  the  debtor's  property,  before  any  judg- 
ment, should  be  confined  to  the  condition  of  things  in 
which  the  relation  of  landlord  to  the  tenant,  and  of  both 
to  the  property  subject  to  the  right,  was  unchanged.  But 
if  the  property  has  been  once  removed  from  the  premises 
and  may  have  gotten  into  other  hands,  there  ought  to  be  a 
judicial  determination  of  the  cause  of  action  before  this 
extreme  remedy  can  be  resorted  to,  of  a  seizure  before  any 
hearing  upon  the  merits  of  the  claim. 

We  think,  therefore,  that  after  the  particular  chattels 
have  been  removed  from  the  premises,  the  landlord  whose 
debt  is  not  yet  due,  has  no  right  to  an  attachment  for  re- 
covery, but  must  resort  to  a  judgment  and  execution,  and, 
therefore,  the  justice  was  without  jurisdiction  in  issuing  the 
attachment  in  this  case.  The  motion,  therefore,  will  be  sus- 
tained. It  is  unnecessary  to  decide  other  questions  which 
suggest  themselves  as  to  the  power  of  a  justice  to  issue  at- 
tachments in  any  case,  which  is  not  necessarily  involved. in 
this  case. 

The  motion  is  granted 
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Samuel  Strong  vs.  Albert  Grant. 
Law.    No.  21,377. 

5  Decided  Febrnuary  U,  18^8. 

/  The  Chikf  J  U8Ticie  aud  Jusifces  Haoneb  and  Cox  sitting. 

1.  Where  a  decree  in  equity  is  relied  upon  as  res  judicata  and  is  pleaded 
in  bar  in  a  subsequent  suit,  it  must  be  shown  that  the  decree  was 
made  upon  the  same  subject-matter  and  lor  the  same  purpose,  and 
that  the  parties  in  the  character  in  which  they  are  liti^nts,  are 
identical. 

2.  For  the  purpose  of  ascertaining  the  point  in  controversy  in  a  former 
suit  and  what  the  court  really  intended  to  settle  by  its  decree,  not 
only  the  record,  but,  if  necessary,  the  opinion^  as  reported  in  the 
officially  published  report  of  the  case,  will  be  examined. 

3.  The  matter  settled  by  a  decree  in  a  former  suit,  stated  by  the  court 
and  disthiguished  from  that  of  the  case  at  bar  and  held  not  to  be  an 
adjudication  of  the  present  controversy. 

statement  of  the  case. 
In  the  year  1869,  the  plaintiff,  Strong,  did  certain  brick- 
work on  sixteen  houses  which  the  defendant,  Grant,  was 
then  building.  The  price  of  the  work  was  agreed  upon,  and 
in  payment  therefor,  Strong  was  to  fake  one  of  the  houses 
at  a  fixed  price.  The  contract  was  reduced  to  writing,  and 
a  conveyance  of  the  house  agreed  upon  was  made  by  Grant, 
the  deed  being  placed  in  the  hands  of  Mr.  Totten,  as  an 
escrow,  to  be  delivered  to  Strong  when  the  work  was  com- 
pleted. Subsequently  a  new  agreement  was  entered  into 
by  which  Grant  was  to  give  Strong  his  negotiable  note,  pay- 
able within  three  months  from  the  date  of  the  completion  of 
the  woi'k,  when  the  old  agreement  was  to  be  cancelled  and 
declared  null  and  void,  and  the  escrow  to  be  delivered  up  to 
Grant,  otherwise  said  agreement  to  remain  in  full  force  and 
effect.  Subsequently,  in  pursuance  of  this  last  agreement, 
Grant  gave  his  note  for  $1,547,  and  a  paper  was  signed  by 
which  the  escrow  in  Totten's  hands  was  declared  null  and 
void.  This  last  paper  was  signed  January  1st,  1870,  and  on 
the  same  day  Strong  filed  a  mechanic's  lien  upon  the  houses, 
and  brought  suit  in  equity  to  enforce  the  same.  The  validity 
of  the  lien  was  disputed  by  Grant,  and  the  cause  coming  on 
for  final  hearing,  on  appeal  to  the  General  Term,  a  decree 
was  made  holding  the  lien  a  valid  one,  and  rendering  judg- 
ment against  Grant  for  $1,547,  with  costs  of  suit.     On  an 
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appeal  to  the  Supreme  Court  of  the  United  States,  this  decree 
was  reversed,  (see  Grant  vs.  Strong,  18  Wall.,  623),  on  the 
ground  that  the  agreement  entered  into  by  Strong  showed 
that  he  had  relied  upon  a  security  for  the  payment  of  his 
work  inconsistent  with  the  idea  of  a  mechanic's  lien,  and 
that  no  such  lien  had  ever  attached.  The  cause  was  re- 
manded to  this  court  with  directions  to  dismiss  the  bill, 
"Which  was  done. 

Some  five  years  elapsed,  and  Strong  brou;^ht  this  suit  upon 
the  note,  setting  up  a  new  promise  within  two  years  prior 
thereto. 

The  defendant,  Grant,  pleaded,  besides  the  Statute  of 
liiraitations,  two  pleas,  as  follows : 

2.  That  said  plaintift'  impleaded  the  defendant  in  a  suit 
in  equity  for  the  same  identical  claim  and  cause  of  action  in 
the  declaration  mentioned,  in  the  Supreme  Court  of  the 
District  of  Columbia,  in  equity  cause  numbered  1956,  which 
cause  was  appealed  to  the  Supreme  Court  of  the  United 
States,  and  such  proceedings  were  thereupon  had  that  said 
bill  in  equity  was  dismissed,  and  the  promissory  note  therein  . 
and  herein  sued  on,  was  delivered  to  this  defendant,  and  was 
then  and  thereby  discharged. 

8.  That  said  plaintiff  impleaded  said  defendant  in  a  suit 
in  equity  for  the  same  identical  claim  and  cause  of  action  in 
the  declaration  herein  mentioned,  in  the  Supreme  Court  of 
the  District  of  Columbia,  in  equity  cause  numbered  1956, 
which  cause  was  appealed  to  the  Supreme  Court  of  the 
United  States,  and  such  proceedings  were  thereupon  had,  that 
said  cause  was  decided  in  favor  of  this  defendant  and  said 
bill  in  equity  was  determined. 

To  these  pleas,  issue  was  joined. 

After  the  introduction  of  evidence,  including  the  record 
of  the  equity  cause,  and  the  proceedings  in  the  Supreme 
Court  of  the  United  States  on  appeal,  and  the  decree  there- 
under, the  defendant,  Grant,  prayed  the  court  to  give  the 
following  instructions  to  the  jury  : 

1.  If  the  jury  find  from  the  evidence  that  the  plaintift' 
impleaded  the  defendant  in  a  suit  in  equity  for  the  same 
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cause  of  action  as  in  the  declaration  herein  mentioned,  and 
the  said  suit  in  equity  was  tried,  and  appealed  to  the  Supreme 
Court  of  the  United  States,  and  that  such  proceedings  were 
thereupon  had,  that  said  bill  in  equity  was  dismissed  by  a 
decree  absolute  in  its  terms,  not  made  on  some  grounds 
which  do  not  go  to  the  merits  of  the  cause,  such  dismissal 
is  a  final  determination  of  the  controversy,  and  constitutes 
a  bar  to  the  suit. 

2.  When  words  of  qualification,  such  as  "without  preju- 
dice," or  other  terms  indicating  a  right  or  privilege  to  take 
further  legal  proceedings  on  the  subject,  do  not  accompany 
the  decree,  it  is  presumed  to  be  rendered  on  the  merits,  and 
is  a  final  determination  of  the  controversy. 

The  court  having*  refused  to  grant  these  prayers  and  a 
verdict  being  rendered  for  the  plaintiflF,  the  case  came  to 
this  court  on  exceptions  to  the  refusal  of  the  court  so  to  in- 
struct the  jury.  The  other  facts  necessary  to  an  understand- 
ing of  the  case  appear  in  the  opinion  of  the  court. 

Enoch  Totten  and  Frank  T.  Browning  for  plaintiff. 

The  Defendant  appeared  in  his  own  behalf. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

The  only  question  Before  us  upon  the  exception,  is  whether 
the  judge  below  was  right  in  deciding  that  the  decree  of 
the  Supreme  Court  of  the  United  States  in  the  equity  cause, 
pleaded  and  given  in  evidence  at  the  trial,  did  not  con- 
stitute a  bar  to  a  recovery  by  the  plaintiff  in  this  action. 

The  present  suit  is  brought  upon  a  note  dated  January  1, 
1870,  at  three  months,  for  $1,647.00,  executed  by  A.  Grant, 
payable  to  the  order  of  Samuel  Strong,  at  the  National  Bank 
of  the  Kepublic. 

The  equity  cause  offered  in  evidence,  No.  1956,  was  insti- 
tuted by  Strong  against  Bradley,  Totten,  Ellison,  Ladomus, 
Lincoln  and  Willard,  the  trustees  and  beneficiaries  under 
two  deeds  of  trust,  antecedent  in  date  to  the  note  sued  on, 
against  Totten  and  Fletcher,  the  trustee  and  beneficiary 
under  another  deed  of  trust,  subsequent  in  date  to  said  note, 
and  against  Charles  and  Thomas  Ford  the  grantees  in  the 
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deeds  in  fee  simple  of  two  of  the  lots.  All  these  were  made 
parties  defendant  with  A.  Grant,  the  alleged  owner  of  all 
the  property,  at  the  time  certain  materials  were  claimed  to 
have  been  furnished  and  certain  work  done  by  Strong  for 
Grant.  The  bill  prayed  that  all  the  defendants  might  be 
brought  before  the  court ;  that  the  last  deed  of  trust  and 
the  two  deeds  in  fee  simple  might  be  declared  null  and  void, 
as  having  been  made  without  consideration,  and  that  all  the 
property  might  be  sold  to  discharge  the  complainant's 
mechanic's  lien,  notice  of  which  he  had  filed  under  the  pro- 
visions of  Article  20  of  the  Revised  Statutes  of  the  District 
of  Columbia.  After  answer,  the  defendant,  Grant,  utider 
§  708  of  the  article,  filed  a  written  undertaking,  with  Wm. 
H.  Heurtes  and  Calvin  8.  Mattoon  as  sureties,  which  was 
approved  by  the  court,  with  the  design,  in  the  words  of  the 
act,  ^'  to  release  the  property  from  the  lien  thereby  created." 

The  cause  afterwards  proceeded  to  hearing  ;  and  in  April, 
1871,  a  decree  was  passed  by  the  Equity  Court  declaring 
that  the  lien  of  the  plaintiff  was  good  and  valid  at  the  time 
of  filing  his  notice  of  intention  to  hold  the  lien  against  the 
lots  therein  mentioned,  and  giving  judgment  against  Grant, 
the  principal,  and  his  sureties,  upon  the  undertaking. 

On  appeal  to  the  General  Term,  this  decree  was  amended 
by  rendering  judgment  against  Grant  for  the  sum  claimed 
to  be  due,  with  interest,  and  setting  aside  the  decree  against 
the  sureties,  Heurtes  and  Mattoon.  The  cause  was  taken  to 
the  Supreme  Court  on  appeal  by  Grant,  and  on  January  6, 
1874,  the  decree  of  the  Supreme  Court  of  the  District  of 
Columbia  was  reversed  with  costs,  and  the  Supreme  Court 
of  the  District  of  Columbia  was  directed  to  dismiss  the  bill. 
A  decree  accordingly  was  passed  by  the  last  named  court 
that  the  bill  be  dismissed  with  costs,  and  that  the  defend- 
ant have  execution  thereof,  and  the  costs  were  afterwards 
collected  by  Grant. 

Do  these  proceedings  establish  that  the  matter  in  con- 
troversy in  the  present  suit  is  res  judicata  as  between  the 
parties  thereto  ? 

The  principles  governing  this  defense  are  well  expressed 
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by  the  Supreme  Court  in  Washington,  Alexandria  and 
Georgetown  Steamboat  Co.  vs.  Sickles,  24  Howard,  p.  341,  in 
these  words :  "  The  authority  of  the  res  judicata,  with  the 
limitations  under  which  it  is  admitted,  is  derived  by  us  from 
the  Roman  law  and  the  Canonists.  Whether  a  judgment  is 
to  have  authority  as  such  in  another  proceeding,  depends,  an 
idem  corpus  sit ;  quantitas  eadam,  idem  jus ;  et  an  eadem  causa 
pelendi  et  eadem  conditio  personarum  ;  quoe  nisi  omnia  concur- 
rent alia  res  est;  or  as  stated  by  another  jurist,  exceptionem 
reijudicaice,  obstare  quotiens  eadam  quceslio  inter  easdem  personas 
revocatur.  The  essential  conditions  under  which  the  excep- 
tion of  the  res  judicata  becomes  applicable  are  the  identity 
of  the  thing  demanded,  the  identity  of  the  cause  of  the 
demand,  and  of  the  parties,  in  the  character  in  which  they 
are  litigants.  This  court  described  the  rule  in  Apsden  vs. 
Nixon,  4  How.,  8.  C.  R.,  467,  in  such  cases  to  be,  that  a 
judgment  or  decree  set  up  as  a  bar  by  plea,  or  relied  on  as 
evidence  be  way  of  estoppel,  must  have  been  made  by  a 
court  of  competent  jurisdiction  upon  the  same  subject-mat- 
ter between  the  same  parties,  for  the  same  purpose." 

It  is  necessary,  before  proceeding  to  apply  the  tests  laid 
down  bj'  this  rule  to  the  matter  before  us,  to  consider  a  pre- 
liminary objection  insisted  on  by  the  appellant,  that  we  are 
confined  to  the  written  record  in  the  proceeding  pleaded  in 
bar,  and  have  no  power  to  examine  the  opinion  of  the  Su- 
preme Court,  or  resort  to  any  other  means  of  ascertaining 
what  was  the  matter  really  in  controversy  in  the  equity  suit 
and  actually  settled  by  the  decree  relied  upon. 

In  examining  this  question  in  the  case  of  Cromwell  vs. 
County  of  Sac,  94  U.  S.,  353,  the  Supreme  Court  says  :  '^  But 
where  the  second  action  between  the  same  parties  is  upon  a 
different  claim  or  demand,  the  judgment  in  the  pridr  action 
operates  as  an  estoppel  only  as  to  those  matters  in  issue  or 
points  controverted,  upon  the  determination  of  which  the 
finding  or  verdict  was  rendered.  In  all  cases,  therefore, 
where  it  is  sought  to  apply  the  estoppel  of  a  judgment  ren- 
dered upon  one  cause  of  action  to  inatters  arising  in  a  suit 
upon  a  different  cause  of  action,  the  inquiry  must  always  be 
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as  to  the  point  or  question  actually  litigated  and  determined 
in  the  original  action,  not  what  might  have  been  thus  liti- 
gated and  determined.  Only  upon  such  matters  is  the  judg- 
ment conclusive  in  another  action."  On  page  354,  the 
judge,  speaking  of  the  decision  in  Newton  vs.  Caldwell,  2 
Wallace,  says:  "The  court  held,  after  full  consideration, 
where  the  form  of  the  issue  was  so  vague  as  not  to  show  the 
questions  of  fact  submitted  to  the  jury,  it  was  competent  to 
prove  by  parol  testimony  what  question  or  questions  of  fact 
were  thus  submitted  and  necessarily  passed  upon  by  them," 
&c.  In  the  case  before  it,  the  court  was  considering  the 
eftect  and  scope  of  its  previous  decisions  in  a  case  which 
was  relied  upon  as  res  judicata  in  the  cause  then  pending, 
and  in  this  connection  it  says,  on  page  359  :  '^Reading  the 
record  of  the  lower  court  (in  the  first  case)  by  the  opinion 
and  judgment  of  this  court,  it  must  be  considered  that  the 
matters  adjudged  in  that  case  were  these,"  &c. 

So  in  24  Howard,  344,  the  court  declared  that  *^  extrinsic 
evidence  would  be  admitted  to  prove  that  the  particular 
question  was  material,  and  was  in  fact  contested,  and  that 
it  was  referred  to  the  decision  of  the  jury."  See  also  Camp- 
bell vs.  Rankin,  99  U".  S.,  263  ;  1  Greenlf.  Ev.,  §  532. 

In  the  light  of  these  authorities  we  are  authorized  and 
required  to  examine  the  opinion  of  the  Supreme  Court  re- 
ported in  the  case  of  Strong  vs.  Grant,  18  Wallace,  624, 
with  a  view  of  ascertaining  what  that  court  really  intended 
to  settle  by  its  decision  reversing  the  decree  below.  And 
from  that  examination  it  appears  to  be  too  plain  for  contro- 
versy that  the  only  question  designed  to  be  passed  upon  in 
that  judgment  was  whether  Strong  was  entitled  to  a  me- 
chanic's lieu  upon  Grant's  real  estate  described  in  the  notice 
filed  in  the  clerk's  office. 

The  question  whether  Grant  owed  money  to  Strong  was 
not  contested.  Indeed,  it  had  been  so  fully  conceded  by 
Grant  in  his  answer  to  the  bill,  that  such  a  denial  would 
have  been  in  astonishing  inconsistency  with  his  defense. 
For  Grant  had  insisted,  as  showing  that  Strong  had  no  right 
to  claim  a  mechanic's  lien,  that  by  the  terms  of  their  writ- 
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ten  contract  Strong  was  to  look  to  a  deed  of  a  lot  left  in  the 
hands  of  Totten,  as  an  escrow,  as  the  security  for  his  claim, 
which  was  to  be  liquidated  in  a  note.  He  further  averred 
that  he  had  been  prepared  to  pay  the  note  at  maturity,  but 
that  Strong  had  assigned  it  to  a  third  party  who  had  in 
turn  parted  with  its  possession  to  some  person  unknown  to 
him.  That  the  Supreme  Court  could  have  intended  by  its 
decree  to  absolve  Grant  entirely  from  payment  of  an  ad- 
mitted indebtedness  is  inconceivable.  On  the  contrary,  that 
court  pointed  out  that  Strong's  claim  was  a  plain  legal  de- 
mand, and,  therefore,  not  cognizable  in  an  equity  court, 
which  is  vested  with  no  jurisdiction  to  collect  debts  re- 
coverable at  law ;  and  hence  their  decree  was  within  the 
category  described  in  the  case  of  Foot  vs,  Gibbs,  1  Gray, 
413,  cited  in  behalf  of  the  appellant :  "  But  if  the  court 
does  not  take  jurisdiction  of  a  suit  in  equity,  but  dismisses 
the  bill  because  the  plaintiff  has  an  adequate  remedy  at  law, 
or  for  want  of  prosecution,  or  otherwise,  for  some  cause  not 
embraced  in  the  merits,  such  a  dismissal  is  not  a  bar." 

But  apart  from  the  language  of  the  opinion,  it  is  manifest 
from  the  very  nature  of  the  proceedings,  that  Strong's  bill 
was  not  designed  to  perform  the  mere  function  of  collecting 
this.  note.  In  his  affidavit  and  account  accompanying  his 
notice  of  claim,  no  mention  is  made  of  any  note.  He  speaks 
only  of  an  indebtedness,  as  though  still  unliquidated.  If 
his  purpose  was  simply  to  recover  a  judgment  against  Grant 
he  would  naturally  have  resorted  to  a  suit  at  law  like  the 
present.  But  he  was  not  content  with  that  form  of  remedy, 
and  he  sought  other  security  than  such  as  a  judgment 
against  Grant  would  aflPbrd. 

The  undertaking,  by  operation  of  law,  was  the  substitute 
for  the  property  thereby  released  from  the  lien  ;  but  its  con- 
tinuance and  enforcement  depended  altogether  upon  the  de- 
termination of  the  question  whether  the  claim  to  the  lien 
was  a  valid  one.  If  the  lien  should  be  sustained,  the  three 
obligors  were  to  respond  ;  if  not,  they  were  to  be  wholly  ex- 
onerated, but  such  exoneration  could  not  be  considered  as  a 
discharge  of  a  note  executed  by  the  principal  obligor  alone. 
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As  well  might  it  be  contended  that  the  Supreme  Court,  by 
its  decision,  determined  in  favor  of  the  validity  of  the  deed* 
^hssailed  in  the  bill  us  void  for  want  of  consideration. 

It  is  evident,  therefore,  that  the  decree  sought  to  be  set 
up  as  a  bar,  was  not  made  "upon  the  same  subject-matter,'* 
and  "  for  the  same  purpose  ;"  that  there  does  not  appear 
^'the  identity  of  the  thing  demanded  and  the  identity 
of  the  cause  of  the  demand,"  required  by  the  rules  before 
stated. 

Neither  does  there  appear  the  identity  of  the  parties  in 
the  character  in  which  they  are  litigants. 

In  the  equity  cause  Grant  was  only  one  of  ten  defendants ; 
to  the  decree  of  the  special  term  enforcing  a  compliance 
with  the  undertaking,  Grant  was  one  of  three  defendants. 
In  the  present  case  he  is  the  sole  defendant.  It  cannot,  as 
matter  of  fact,  be  said  that  the  cases  are  between  the  same 
defendants.  And,  as  matter  of  law,  it  cannot  be  so  con- 
sidered. Thus  it  has  been  determined  thai  ii  decree  in  equity 
in  favor  of  two  defendants  upon  a  bill  brought  by  one 
complainant  for  a  specific  performance  of  a  contract,  was 
no  bar  to  an  action  at  law  by  the  same  complainant  against 
one  of  the  defendants  alone,  to  recover  damages  for  the 
breach  of  the  contract.  See  Buttrick  vs.  Holden,  8  Gush- 
ing, 233. 

The  principles  governing  cases  like  the  present  are  very 
clearly  illustrated  in  the  case  of  Phelps  vs.  Harris,  101  XJ. 
S.  Sup.  Ct.  Rep.,  370.  In  that  case  Phelps  and  wife,  in 
1871,  exhibited  a  bill  in  the  chancery  court  of  Mississippi 
against  Harris  and  wife  to  remove  a  cloud  from  the  title  of 
the  plaintiff,  arising  out  of  supposed  defects  in  a  partition 
'nade  in  pais,  under  a  will. 

The  defendants  relied  upon  the  validity  of  the  partition 
ana  will,  and  the  question  was  fully  contested  ;  and  in  1873 
a  decree  was  made  dismissing  the  bill. 

That  plaintiffs  thereupon  brought  ejectment  against  the 

said  defendants  for  the  same  lanid,  and  in  that  action  the 

State  court  decided  that  the  decree  in  the  chancery  suit  did 

not    render  the  controversy    res  judicata ;   although  that 

15 
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decree  was  simply  one  of  dismissal,  ^'  without  words  of  quali- 
fication as  without  prejudice/'  &c.,  in  the  language  of  the 
Supreme  Court  in  Durant  vs.  Essex,  7  Wall.,  109,  quoted  by 
the  appellant. 

An  appeal  was  taken  from  this  judgment  of  the  Missis- 
sippi court  in  the  ejectment  suit  to  the  Supreme  Court  of 
the  United  States,  and  Mr.  Justice  Bradley,  speaking  for 
that  court,  in  affirming  the  judgment,  cites  the  opinion  of 
the  appellate  court  of  the  State  delivered  in  the  equity  cause, 
as  showing  the  scope  and  extent  of  the  decree  in  that  stage 
of  the  controversy,  and  the  point  really  intended  to  be 
settled  by  that  decision. 

This  very  recent  utterance  of  the  Supreme  Court,  in  our 
judgment,  fully  sustains  the  ruling  of  the  court  below  in  the- 
present  case. 

We  have  been  at  special  pains  to  examine  the  various^ 
questions  presented  by  this  record,  because  the  appellant  has 
appeared  before  us  in  proper  person,  and  without  the  aid  of 
counsel  to  enforce  by  oral  argument  the  extensive  and  care- 
fully prepared  brief  filed  in  his  behalf. 

His  cause  has  received  full  consideration  at  our  hands, 
and  has  in  no  degree  suffered  from  any  want  of  acquaintance 
on  his  part  with  the  usages  of  the  ccourt. 

For  the  reasons  given,  we  think  the  rulings  below  should 
be  affirmed. 
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James  H.  Cohen  vs.  Robert  Cohen's  Executor. 

Law.    No.  23,065. 

5  Decided  February  IS;  1883. 

I  The  CmsF  Justiob  and  JuBticea  Haoneb  and  Cox  Bitting* 

1.  In  the  absence  of  an  express  contract,  the  law  does  not  imply 
a  promise  from  a  father  to  a  son  to  pay  for  services  rendered 
when  the  son  is  living  with  the  father  free  of  all  cost  for  board  and* 
lodging. 

2.  Where  the  issue  on  trial  is  the  value  of  the  services  of  a  son  as  clerk 
in  his  father^s  store,  evidence  of  the  amount  of  salary  paid  by  the 
father  to  another  son  in  the  same  store  is  irrelevant  and  inadmissible... 

3.  Where  the  plaintiif  has  taken  the  witness  stand  in  his  own  behalf  in 
a  suit  against  an  executor  to  recover  the  value  of  services  rendered 
the  testator,  it  is  error  and  a  good  ground  for  a  new  trial  if  the  court 
admit  his  testimony  against  the  objection  of  the  defendant  as  to 
statements  made  by  the  deceased  relating  to  a  matter  in  controversy^ 

Motion  for  new  trial  on  exceptions. 

The  Case  is  stated  in  the  opinion. 

Cook  &  Cole  for  plaintiff. 

Andrew  B.  Duvall  for  defendant: 

Where  the  relation  of  parent  and  child  exists,  the  law,  itt 
the  absence  of  an  express  contract,  regards  services  rendered 
bj  a  child  to  a  parent,  as  acts  of  grataitous  kindness  and 
affection.     2  Parsons  on  Contracts,  46,  and  notes. 

In  support  of  the  2d  exception,  counsel  cited  Robbins  vs^ 
Harvey,  5  Conn.,  335,  341  ;  Thompson  vs.  Bowie,  4  Wall.^ 
463,  471  ;  Lucas  vs.  Brooks,  436,  454. 

Plaintiff's  testimony  in  regard  to  alleged  tl^ausactions  with 
and  statements  by  the  testator  are,  in  the  very  teeth  of  the? 
statute  (Sec.  858,  Rev.  Stats.  U.  S.),  and  subversive  of  its. 
letter  and  spirit,    fage  vs.  Burnstine,  102  U.  S.,  664,  669. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff 
to  recover  compensation  for  his  time,  labor  and  services,  as 
clerk  in  his  father's  store,  from  October  1st,  1876,  to  March 
1st,  1880,  three  years  and  five  months,  at  the  rate  of  J50 
per  month.  Various  credits  are  given  which  reduce  the 
balance  claimed  to  $826.40. 

Both  the  parties,  plaintiff  and  defendant,  were  sons  of 
Robert  Cohen^  deceased,  and  defendant  was  his  executor.^ 
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At  the  trial,  the  plaintiff  offered  no  evidence  to  maintain 
his  case,  except  to  show  what  the  services  of  an  ordinary 
good  clerk  in  the  shoe  business  were  worth,  and  that  during 
the  period  referred  to  he  was  seen  in  his  father's  store, 
.apparently  waiting  on  customers,  and  that  he  had  been  in 
the  shoe  business  some  twenty-five  years.     The  defendant 
thereupon  asked  the  court  to  charge  the  jury  that  upon  this 
testimony  they  should  find  a  verdict  for  the  defendant,  on 
the  ground  that  no  evidence  was  offered  to  show  any  con- 
tract between  the  father  and  son,  and  that  the  law  does  not 
imply  a  promise  by  the  father  to  pay  the  son  for  services 
rendered  him.     We  think  the  defendant  was  right  in  this 
respect,  more  especially  as  in  this  case  the  son  was  living 
Avith  his  father  free  of  all  cost  for  board  and  lodging.     So 
that  if  the  case  had  come  before  us  simply  on  that  exception^ 
we  should  probably,  on  that  ground  alone,  have  been  con- 
strained to  direct  a  new  trial.     But  the  wrong  complained 
of  here  was  cured  by  the  defendant  himself.     After  object- 
ing that  there  was  no  proof  of  contract  between  the  father 
and  son  to  pay  for  the  latter's  services,  the  defendant  took 
the  stand  and  put  in  evidence  the  books  of  his  father,  in 
which  there  are  distinct  entries  of  credits  for  salary  to  the 
son*,  for  his  services,  showing  that  there  was  a  contract  rela- 
tion between  the  father  and  son.    The  book  contains  a 
credit,  for  instance,  of  nine  month's  salary  to  October  Ist^ 
1876,  at  $50  a  month,  and  subsequent  credits  of  $25  a  month 
for  six  months  to  April,  1877.     After  the  defendant  had 
testified  in  chief,  he  was  asked,  "What  was  your  salary 
during  that  period  ?  "  ;  and  this  question  was  objected  to, 
but  the  objection  was  overruled,  and  the  evidence  submitted. 
That  was  excepted  to.     We  think  there  was  error  in  that, 
first,  because  the  enquiry  was  not  pertinent  to  the  examina- 
tion-in-chief, and  was  not,  therefore,  proper  cross-examina- 
tion.   In  the  next  place,  it  was  not  pertinent  to  the  issue  on 
trial,  which  was  the  value  of  the  plaintifi'  's  services  and  the 
existence  of  any  promise,  express  or  implied,  on  the  part  of 
his  father  to  pay  for  them. 
But  a  more  important  error  is  disclosed  in  the  fourth  bill 
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of  exceptions.  A  book  having  been  put  in  evidence  in 
-which  the  salary  of  the  plaintiff'  seems  to  have  been  reduced 
by  his  father  to  (25  per  month,  the  plaintiff'  then  took  the 
stand  in  order  to  testify  that  he  had  no  notice  of  this  reduc- 
tion of  his  salary.  He  was  asked  whether  his  father  had 
notified  him  that  he  had  reduced  his  salary,  and  testified 
that  his  father  did  not  notify  him,  but  shortly  afterwards 
he  knew  it,  and  saw  the  entry  in  the  books,  and  his  father 
told  him  it  would  be  all  right. 

The  purport  of  all  this  is,  that  his  father  told  him  that^ 
notwithstanding  this  entry  of  a  credit  for  reduced  salary,  he 
would  be  entitled  to  the  salary  that  he  fairly  earned,  or  that 
he  had  been  receiving  before,  and  that  it  was  so  understood 
by  both  parties.  That  was  objected  to  by  the  defendant. 
Bo  that  the  court  seems  to  have  admitted  the  plaintiff"  in 
the  case  to  testify  as  to  statements  made  by  the  deceased 
relating  to  a  matter  in  controversy  ;  and  this  being  within 
the  direct  inhibition  of  the  statute  on  that  subject  (Sec. 
858,  Rev.  Stats.  U.  S.),  was  so  important  an  error  that  we 
do  not  see  how  the  verdict  can  be  sustained.  It  must  be 
set  aside  and  a  new  trial  ordered. 
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Frank  A.  Cotharin  vs.  Eldred^  G.  Davis. 

Law.    No.  23,313. 

5  Decided  February  19, 1888. 

i  The  Chibf  Justice  and  Justices  Haonbb  and  Oox  Blttingr. 

In  an  action  on  a  written  contract,  where  an  alteration,  though  fraudu- 
lent, is  alleged  to  have  been  made  by  one  of  the  parties,  testimony 
that  the  same  party  made  similar  alterations  in  similar  contracts 
made  about  the  same  time  with  other  parties,  is  inadmissible  to  prove 
the  alteration  of  the  contract  sued  upon. 

STATEMENT    OF   THE   CASE. 

Motion  for  new  trial  on  exceptions. 

The  plaintift*  sued  the  defendant  for  money  payable  by 
the  defendant  to  the  plaintiff,  upon  the  following  con- 
tract : 

"  Washington,  D.  C,  May  6th,  1879. 
^'  F.  A.  Cotharin  : 

"  You  are  hereby  authorized  to  insert  my  advertisement 
in  the  ^  Musical  Gift,^  to  occupy  J  column,  2d  page,  for  and 
in  consideration  of  which  I  agree  to  pay  to  you  or  order  on 
presentation  of  this  contract  and  certificate  from  printer  as 
to  the  number  printed,  at  the  rate  of  ten  dollars  ($10.00), 
for  each  and  every  1,000  copies  of  the  total  number  printed 
And  delivered  for  distribution  ;  500  copies  to  be  delivered  to 
me  for  free  distribution.  The  edition  not  to  exceed  50,000 
-copies.  In  case  I  do  not  furnish  copy  of  advertisement  for 
;above  edition  within  five  days  from  above  date,  space  may 
be  charged  for  at  the  same  rate,  as  though  copy  had  been 
furnished. 

*^E.  G.  Davis. 

"  Street  and  No.  719  Market  Space." 

The  general  issue  being  pleaded,  the  plaintiff,  at  the 
trial,  offered  evidence  to  prove  the  execution  of  the  contract, 
and  rested. 

Whereupon,  the  defendant,  taking  the  witness  stand  in 
his  own  behalf,  swore  that  he  would  not  have  signed  the 
<5ontract  had  he  seen  the  figures  "50,000,"  and  was  con- 
fident that  if  he  signed  it,  the  space  where  the  figures 
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-^^  50,000  "  now  appeara  was  blank,  or  was  filled  with  noughts, 
at  the  time  of  such  signature.  Defendant  then  offered,  for 
the  purpose  of  showing  a  general  scheme  of  plaintiff's  to 
defraud  the  public,  and  his  intent  in  procuring  the  contract 
•with  defendant,  to  prove  by  the  testimony  of  Hart  L.  Stras- 
burger,  Joseph  Strasburger  and  Meyer  Strasburger,  that  at 
or  about  the  time  of  the  making  of  the  contract  sued 
upon,  the  plaintiff  made  a  similar  contract  with  said  Hart 
L.  Strasburger;  and  that  in  this  last  contract,  also,  the 
space  where  the  figures  '^  50,000  "  now  appears  was  then  blank, 
and  had  since  been  filled  by  some  person  with  the  said 
figures  "  50,000."  To  which  testimony  the  plaintiff* objected  ; 
but  the  court  overruled  the  objection,  and  permitted  the 
testimony  to  go  to  the  jury.  In  like  manner,  and  under  the 
same  objection,  for  the  purpose  of  showing  the  same  gen- 
eral scheme  to  defraud  the  public,  and  the  plaintift''s  intent 
in  procuring  the  contract  with  defendant,  the  testimony  of 
Oharles  Baum  was  also  admitted  to  the  effect  that,  at  or 
about  the  time  of  signing  the  contract  sued  upon,  the  plain- 
tiff' had  made  a  similar  contract  with  witness,  which  had 
also  a  blank  space  where  the  figures  "  50,000  "  now  appear, 
and  that  the  contract  had  been  afterwards  altered  by  the  in- 
sertion of  said  figures. 

Other  exceptions  were  also  taken  by  the  plaintiff'  to  the 
instructions  of  the  court  to  the  jury  in  regard  to  the  eff'ect 
of  this  testimony,  but  as  they  were  not  passed  upon  by  the 
General  Term,  it  becomes  unnecessary  to  state  them 
here. 

The  jury  rendered  a  verdict  for  the  defendant. 

P.  W.  Jones  and  T.  Jbsup  Miller  for  plaintiff': 

The  alteration,  if  made,  was  immaterial.  Angle  vs,  N. 
W.  Life  Ins.  Co.,  92  U.  S.,  830.  The  plaintiff'  had  a  right 
to  fill  such  blank.  Sanderson  vs.  Seymour,  1  B.  &  B., 
426,  and  Berwick  vs.  Huntress,  58  Maine,  89,  where  the  au- 
4;horities  are  collated  and  criticised. 

The  testimony  offered  was  clearly  inadmissible  and  res 
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inter  aUos  acta.     1   Greenl.  on  Evidence,  52 ;  Carter  V9^ 
Pryke,  Peake's  Cas.,  96. 

R.  R.  Pbrry  and  W.  S.  Pbrry  for  defendant : 
No  authority  to  fill  blanks  where  such  filling  will  produce- 
so  different  a  liability  from  the  one  originally  contracted  for 
can  be  inferred  from  delivery.    Angle  vs.  N".  W.  Life  Ins^ 
Co.,  92  U.  S.,  and  Lewis  vs.  Shepherd,  1  Mackey,  46. 

The  first  exception  goes  against  the  admission  of  the  testi- 
mony of  Baum  and  the  Strasburgers,  with  whom  contracts 
precisely  similar  to  the  one  which  the  defendant  signed  were 
made  upon  the  same  day.  Their  testimony  proved  a  similar 
subsequent  alteration.  Castle  vs.  BuUard,  28  How.,  172  > 
Butler  vs.  Watkins,  13  Wall.,  456  ;  McAlees  vs.  Horsey,  35 
Md.,  489. 

Mr.  Justice  Cox,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  defense  in  this  case  is  that  when  the  contract  was 
presented  to  Davis  for  his  signature,  and  that  when  he  signed 
it,  the  figures  "  50,000  "were  not  in  the  phrase  *•  the  edition 
not  to  exceed  50,000  copies "  as  it  now  reads ;  so  that  the 
contract  it  is  claimed  has  been  altered.  It  is  somewhat 
singular  that  this  alleged  addition  to  the  contract  really  had 
the  effect  of  limiting  and  restricting  instead  of  enlarging 
the  liability  that  the  instrument  would  have  imposed  if  it 
was  in  the  form  which  Davis  says  it  was  when  he  signed  it. 
Without  this  alleged  addition  it  was  an  agreement  to  pay 
JIO  for  every  thousand  copies  printed  and  delivered  for  dis- 
tribution, without  any  limit  at  all;  so  that  100,000  or 
200,000  copies  might  have  been  furnished,  and  under  the 
terms  of  this  agreement  the  party  would  be  bound  to  pay 
for  them,  and  his  liability  might  have  been  twice  or  four 
times  as  much  as  claimed  in  this  case.  If  any  wrong  was 
done,  the  probability  it  seems  to  me  is  that  it  was  in  omit- 
ting these  words  (these  large  figures)  for  the  purpose  of 
preventing  the  defendant's  attention  from  being  called  to 
the  magnitude  of  the  undertaking  he  was  entering  upon. 
He  was  thuS;  perhaps,  lulled  into  some  security  and  deterred 
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from  inspecting  the  instrument  with  the  care  that  he 
ought  to  have  exercised.  Whether  that  folly  of  his  is  a 
defense  or  not  is  not  a  question  before  us,  because  the  record 
limits  as  to  the  question  of  evidence  simply. 

The  defendant,  taking  the  stand  himself,  testified  that  he 
would  not  have  signed  such  a  contract  had  he  seen  the  figures 
"  50,000,"  and  is  confident  that  when  he  signed  it  the  space 
where  the  '^  50,000  "  now  appears  was  blank,  or  filled  with 
*'  naughts,"  at  the  time  of  the  said  signature.  Up  to  this 
point  the  evidence  was  properly  enough  admitted,  and  though 
not  positive,  it  was  some  evidence.  But  in  corroboration  of 
the  defendant's  own  evidence  the  testimony  of  several  other 
persons  was  admitted  to  show  that  in  two  other  contracts  of 
a  similar  character,  executed  at  about  the  same  time,  with 
other  persons,  there  were  also  blanks  where  these  figures 
were,  at  the  time  the  contracts  were  signed,  and  that  those 
blanks  were  afterwards  filled  up  with  these  figures. 

In  other  words,  to  show  an  alteration  in  this  contract 
testimony  was  admitted  to  show  that  the  plaintiif  had  al- 
tered two  other  contracts  with  other  parties. 

It  must  strike  anybody  at  once  that  that  is  a  very  extra- 
ordinary kind  of  proof  as  tested  by  the  settled  principles  of 
the  law  of  evidence.  The  rule  as  stated  on  that  subject  is 
expressed  clearly  in  1  Phillips  on  Evidence,  p.  748,  as. 
follows : 

''It  is  considered,  in  general,  that  no  reasonable  presump- 
tion can  be  formed  as  to  the  making  or  executing  of  a  con- 
tract by  a  party  with  one  person,  in  consequence  of  the 
mode  in  which  he  has  made  or  executed  similar  contracts 
with  other  persons,  still  less  can  a  party  be  affected  by  the 
declarations,  conduct  or  dealings  of  strangers.  Transactions 
which  fall  within  either  of  these  classes  are  termed  in  law 
res  inter  alios  acta,  and  evidence  of  this  description  is  uni- 
formly rejected.  In  an  action  against  the  acceptor  of  a  bill 
of  exchange  where  the  defense  was  that  the  acceptance  was 
a  forgery,  evidence  offered  on  the  part  of  the  defendant 
that  a  collection  of  bills  bearing  his  forged  signature  had  been 
in  the  plaintiff's  possession,  and  that  some  of  such  bills  had 
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been  circulated  by  him,  was  held  to  be  iaadmissible  without 
distinct  proof  that  the  bill  in  suit  had  formed  a  part  of  that 
collection." 

So  here  it  seems  to  us  very  plain  that  evidence  that  other 
persons  had  dealings  similar  to  this  with  with  the  plaintiff, 
^nd  that  the  plaintiff  had  altered  contracts  executed  with 
them,  after  their  delivery  to  him,  is  totally  inadmissible  to 
show  such  an  alteration  in  this  particular  case.  There  is  a 
well-recognized  exception  to  that  rule,  and  that  is,  where 
the  evidence  relates  to  the  guilty  or  fraudulent  intent  or 
knowledge — the  scienter,  as  it  is  called,  of  a  party.  Where 
a  man  is  charged  with  passing  a  counterfeit  bill,  and  the  fact 
of  passing  the  bill  is  proved,  the  next  question  is :  Did 
he  know  it  was  counterfeit  ?  And  evidence  is  admissible 
to  show  that  it  was  no  casual  thing,  but  he  had  been  in  the 
habit  of  passing  such  bills.  That  is  competent.  But  it  was 
never  held  that  a  charge  of  actually  passing  a  counterfeit 
bill  could  be  proven  in  one  case  by  showing  that  he  passed 
counterfeit  bills  on  other  parties. 

The  counsel  for  the  defense  evidently  felt  the  stress  of 
this  rule  and  appreciated  the  exception,  as  is  manifest  from 
the  terms  of  the  offer  made  in  this  case.  In  the  printed 
record  we  find  this  interlineation  :  "And  for  the  purpose  of 
showing  a  general  scheme  to  defraud  the  public  and  his  in- 
tent in  procuring  the  contract  with  defendant,"  &c.  That 
was  evidently  done  with  this  rule  in  view,  that  his  trans- 
actions with  other  parties  might  be  introduced  to  show 
fraudulent  intent.  But  it  is  not  the  question  •  here, 
whether  this  party  had  fraudulent  designs  on  the  public  or 
on  this  defendant,  but  whether  he  did,  in  fact,  make  the 
alteration.  It  is  just  the  reverse  of  the  case  I  have  sup- 
posed, where  the  fact  is  proved  or  admitted,  and  it  is  a  ques- 
tion of  intent.  Here  it  is  not  a  question  of  intent,  but  as 
to  the  fact.  The  question  is :  Did  he  actually  alter  this  con- 
tract after  it  was  delivered  to  him  ?  And  on  that  question 
this  evidence  is  admitted.  It  is  not  aided  at  all  by  offering 
evidence  for  the  purpose  of  proving  a  matter  entirely  im- 
material ;  that  is,  a  general  or  particular  intent  to  defraud 
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We  think  that  is  a  vital  error,  and  could  not  but  have  an 
influence  on  the  jury.  They  could  hardly  help  inferring 
that  he  did  the  same  thing  in  this  case  as  in  the  others. 
The  first  exception  is  therefore  sustained. 

The  second  exception  is  an  exception  of  the  plaintiff  to 
the  rejection  of  a  number  of  prayers  offered  by  him.  But, 
as  we  do  not  know  whether  the  state  of  facts  will  be  the 
same  on  the  second  trial,  we  do  not  know  whether  the 
prayers  ivill  be  same  or  not.  One  of  the  rulings  of  the 
court  in  its  final  instruction  involves  precisely  the  same  er- 
ror as  is  exhibited  in  the  first  exception.  That  is,  the  court 
gave  instructions  to  the  jury  to  consider  this  evidence  of 
third  pereons  about  transactions  with  them,  substantially. 
If  we  are  right  about  the  first,  that  was  an  error.  But  for 
the  reason  already  stated,  it  is  not  necessary  that  the 
details  of  this  second  exception  should  be  considered  by  the 
court. 

A  new  trial  is  granted. 
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Philip  Phillips  vs.  James  S.  Negley. 
Law.    No.  22,986. 

5  Decided  February  19, 188S. 

}  The  CmBF  Justiob  and  Jnatiees  Haombb  and  Cox  Bitting. 

1.  The  Circuit  Court  has  power,  on  motiou,  where  proper  cause  is  shown, 
to  vacate  its  judgment  and  grant  a  new  trial  after  the  expiration  of  the 
term  at  which  the  Judgment  was  rendered. 

So  Jield^  in  this  case  where  the  court  on  motion  and  cause  shown  vacates 
a  Judgment  nearly  four  years  after  its  rendition. 

2.  An  order  passed  hy  the  Justice  holding  the  Circuit  Circuit,  vacating  a 
judgment  rendered  ex  parte^  at  a  previous  term,  and  awarding  a  new 
trial  upon  the  merits,  is  not  an  appealable  order  within  the  provision  of 
section  722  of  the  Rev.  Stat.,  D.  C. 

STATEMENT   OF  THE  CASE. 

In  August,  1874,  the  plaintiff  brought  suit  against  the 
defendant  upon  a  draft  alleged  to  have  been  drawn  by  the 
defendant  and  one  Witkovvski  upon  Peck  and  Hovey,  in  favor 
of  the  plaintiff.  The  declaration  averred  due  acceptance, 
demand  upon  the  acceptors  and  non-payment  and  protest  and 
notice  to  the  drawer  ;  and  the  non-residence  of  Witkowski  ; 
it  contained,  also,  the  common  count  for  money  had  and  re- 
ceived ;  and  was  accompanied  by  an  affidavit  explaining  the 
ground  of  the  action,  and  setting  forth  the  draft  and  accept- 
ance, which  are  as  follows  : 

"  Washington,  D.  C, 
«  $4,368.  iMai^  18, 1874, 

"  Pay  to  P.  Phillips  the  sum  of  four  thousand  and  three 
hundred  and  sixty-eight  dollars. 

"  Very  respectfully, 
"Simon  Witkowski, 
"  Jas.  S.  Negley, 
Attorneys  for  Mrs.  Witkowski. 
"To  Charles  F.  Peck. 
Charles  E.  Hovby." 

["  Protested  for  non-payment  Aug.  21, 74. — J.  McE[bnnby, 
N.  P."] 

"  We  accept  the  above  order  and  will  pay  the  sum  therein 
stated  out  of  the  money  received  by  us  at  the  Treasury  of 
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the  United  States  arising  from  a  judgment  in  the  Court  of 
Claims  in  the  case  of  Simon  Witkowski,  No.  8559. 

"  Chas.  E.  Hovby. 
"I  accept  on  the  above  terms,  my  fees  being  first  paid. 

C.  F.  Peck." 

Endorsed  :  ["P.  Phillips  has  this  day  made  demand  on  me 
for  payment  of  the  within  acceptance,  and  I  answered  I  have 
received  no  funds  with  which  to  pay. — C.  E.  Hovey,  Wash- 
ington, D.  C,  Aug.  20, 1874."] 

In  the  following  October,  the  defendant  appeared  by 
Richard  Harrington,  his  attorney,  and  filed  a  paper  partaking 
of  the  general  character  of  a  plea  and  affidavit  of  defence, 
which  contained  in  detail  his  version  of  the  transaction. 
According  to  this,  the  defendant  signed  the  draft  only  as 
attorney-in-fact  of  Mrs.  Witkowski,  with  her  husband,  and 
nfit  individually  or  with  any  intention  to  assume  any  per- 
sonal liability  in  the  premises.  H«  insisted  that  the  draft  is 
the  act  of  Mrs.  Witkowski,  and  that  he  is  not  answerable 
upon  the  same.  And  further,  upon  information  and  belief, 
he  averred  that  the  order  was  given  upon  misinformation 
and  under  a  mistaken  belief  that  the  sum  of  money  named 
therein  was  due  to  the  plaintift*  by  Mrs.  Witkowski,  whereas 
no  such  sum  was  legally  and  fairly  due  to  the  plaintiff.  It 
closes  with  these  words :  "And  this  respondent  denies  that 
he  is  indebted  to  the  said  Phillips  in  any  sum  whatever,  received 
or  held  by  this  defendant  for  the  use  of  the  plaintiff. 

No  exception  was  taken  below  to  any  supposed  insuf- 
ficiency in  the  form  of  this  paper,  and  no  further  step  was 
taken  in  the  case  until  the  3d  of  May,  1877,  when  the  fol- 
lowing were  filed : 

"The  plaintiff*  joins  issue  on  said  defendant's  pleas. — W. 
E.  Mattinqly,  attorney  for  plaintiff."  "  Last  pleading  filed 
May  8, 1877.— Mattinqly,  att'y  for  pPff." 

There  was  another  interval  of  inaction  until  the  8d  day  of 
April,  1879,  when,  according  to  the  record,  the  following  pro- 
ceedings took  place : 

"Now   comes  here  the   plaintiff*  by  his  attorney,  Mr. 
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Mattingly,  the  defendant  not  appearing,  and  a  jury  of  good 
and  lawful  men,  to  wit :  Frederick  W.  Pratt,  &c.,  who, 
being  duly  sworn,  &c.,  say  they  find  said  issue  in  favor  of 
the  plaintiff,  and  that  the  money  payable  to  him  by  the 
defendant  by  reason,  &c.,  is  four  thousand  three  hundred 
and  sixty-eight  dollars,  with  interest  from  August  18,  1874, 
and  costs." 

"Therefore  it  was  considered  that  the  plaintiff  recover, 
against  said  defendant,  said  sum  with  interest  and  costs,  and 
have  execution  thereof." 

Nothing  further  was  done  in  the  case  uatil  September, 
1882,  when  the  defendant  filed  a  motion  "to  vacate  the 
judgment  and  to  set  aside  the  verdict  entered  ex  parte  on 
the  8d  day  of  April,  1879,  because  of  irregularity,  surprise, 
fraud  and  deceit,  in  the  procurement  of  said  verdict  and 
judgment,  and  the  negligence  of  defendant's  attorneys." 

Two  aflUdavits  in  support  of  the  motion  were  read  at  the 
hearing,  one  of  the  defendant,  and  the  other  of  Richard 
Harrington. 

Harrington  swears  that  he  was  the  attorn e}'^  for  the  de- 
fendant, and  filed  pleas  for  him  on  the  26th  day  of  October, 
1874.  That  no  issue  was  joined  on  said  pleas  or  other  action 
taken  thereon  at  the  time  by  the  plaintiff,  under  the  rules 
of  the  court ;  and  affiant  understood  that  the  plaintiff  had 
abandoned  the  suit,  and  believes  he  so  informed  the  defend- 
ant. That  affiant  removed  from  the  District  of  Columbia 
about  March,  1875,  and  has  not  since  practiced  therein,  and 
that  on  such  removal  he  undertook  to  notify  all  his  clients. 
That  having  considered  this  case  at  an  end,  by  reason  of  the 
plaintiff's  failure  to  join  issue  or  take  action  on  the  pleas 
herein,  as  required  by  the  rules  of  the  court,  he  did  not 
notify  Gen.  Negley  of  his  removal. 

That  he  never  had  any  notice  that  issue  was  joined  on  the 
pleas,  or  that  the  case  was  set  down  for  trial,  or  that  judg- 
ment had  been  entered,  until  August,  1882,  when  he  was 
notified  by  letter  from  Messrs.  Edwards  &  Barnard. 

That  the  plaintiff,  and  his  attorney,  Mattingly,  well  knew, 
when  joinder  of  issue  and  note  of  issue  were  filed,  that  affiant 
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had  removed  from  the  District.,  and  that  his  address  was 
Dover,  Delaware  ;  but  notwithstanding  such  knowledge,  no 
notice  was  received  by  him,  in  any  way,  of  the  plaintiff'^s 
action  in  the  case. 

Negley's  affidavit  asserts  in  substance  that  he  had  a  good 
and  meritorious  defense  to  the  action,  which  was  indicated 
in  his  affidavit  of  defense  and  pleas ;  that  he  owes  nothing 
to  the  plaintift" ;  that  his  agency  in  the  matter  of  the  draft 
was  merely  as  attorney,  and  that  the  plaintiff*  knew  such 
was  the  case,  and  accepted  the  order  without  any  intention 
of    holding  the  defendant    individually  responsible  for  its 
payment ;  that  affiant   knew    nothing  of   the  conditional 
character  of  the  acceptance,  and  although  entitled  to  no- 
tice of  it  he  received  none ;  that  at  the  time  the  suit  was 
brought,  and  ever  since,  the  affiant  was  a  citizen  of  Penn- 
sylvania ;  that  upon  recommendation, he  employed  Harring- 
ton as  his  attorney,  and  furnished  him  with  the  particulars 
of  his  defence ;  that  Harrington  assured  him  after  his  affi- 
davit of  defence  had  been  filed,  that  the  plaintift*  could  not 
recover  a  judgment  against  him  ;  and  as  he  heard  nothing 
further  about  the  case  until  July,  1882,  he  had  supposed  the 
plaintift'  had  abandoned  it ;  that  at  the  date  last  named  he 
was  greatly  surprised  at  the  service  of  a  summons  to  appear 
at  a  court  of  Alleghany  county,  Penn.,  to  a  suit  based  upon 
the  judgment  in  this  case ;   that  being  thus    notified,  he 
made  inquiries  here  and  learned  for  the  first  time,  that  Har- 
rington had  left  Washington  city,  leaving  his  case  without 
counsel,  and  that  the  judgment  had  been  rendered  in  April, 
1879,  ex  parte,  without  notice  to  him,  and,  as  he  is  advised, 
irregularly,  faudulently  and  without  proof,  &c. 

The  plaintiff  and  Mr.  Mattingly  filed  counter   affidavits- 

The  plaintiff  states  substantially  that  the  defendant 
received  the  fund  upon  which  the  draft  was  drawn,  and  in 
disregard  of  his  duty  in  the  premises  failed  to  pay  the  order  ; 
that  the  proceedings  were  conducted  in  entire  good  faith  by 
him  and  his  counsel,  and  that  the  same  defenses  were  pre- 
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8ented  in  the  suit  in  Pennsylvania;  in  which  the  plaintiflf 
has  recovered  judgment. 

Mr.  Mattingly  states  that  more  than  ten  days  before  the 
May  Term,  1877,  he  mailed  to  Harrington,  at  the  place  which 
he  ascertained  was  his  residence  in  Delaware,  notice  that 
the  trial  would  take  place  at  that  term,  and  a  similar  notice 
to  the  defendant,  and  concluded  they  were  received,  as  the 
letters  were  not  returned  to  affiant,  although  his  name  was 
printed  on  the  envelope  ;  and  that  the  case  remained  on  the 
trial  calendar  from  May,  1877,  until  April,  1879,  when  it  was 
tried  and  judgment  rendered  for  plaintiff. 

The  matter  of  the  motion  with  the  four  affidavits  was 
argued  by  counsel,  and  on  the  2d  of  December,  1882,  the 
justice  holding  the  circuit  court  passed  an  order  that  the 
verdict  and  judgment  of  April,  1879,  should  be  vacated  and 
held  for  naught,  and  a  new  trial  granted. 

An  exception  was  taken  to  this  ruling  of  the  court,  and 
the  bill  of  exceptions  contains  the  defendant's  motion  and 
the  subsequent  proceedings. 

John  Selden  for  plaintiff: 

It  is  now  the  settled  rule  in  equity,  that  a  person  can 
there  obtain  relief  against  a  judgment,  only  when  the 
recovery  has  been  "  unmixed  with  any  fault  or  negiigence  in 
himself  or  his  agents.^^  Marine  Ins.  Co.  vs.  Hodgson,  7  Cranch, 
336  ;  Truly  vs.  Wagner  et  al.,  5  How.,  142  ;  Humphreys  vs. 
Legett  et  al.,  9  Id.,  313  ;  Hendrickson  vs.  Hinkley,  17  Id., 
445 ;  Kibbe  vs.  Benson,  17  Wall.,  628  ;  Crim  vs.  Handley. 
4  Otto,  653  ;  Brown  vs.  County  of  Buena  Vista,  5  Id.,  159  ; 
Gott  vs.  Carr,  6  G.  &  J.,  309  ;  Saucer  vs.  Young,  Id.,  248  j 
Union  Bank  vs.  Poultney,  8  Id.,  324. 

It  is  admitted  even  by  the  learned  judge  who  decided  the 
motion  below,  that  it  must  be  shown  "  that  the  interference 
of  equity  is  necessary  to  prevent  injustice  which  has  not 
been  brought  about  by  the  negligence  or  inattention  of  the 
party  aggrieved."    Bohrer  vs.  Fay,  8  Mac  A.,  150, 161. 

But  equity  does  not  interfere  to  correct  irregularities  ia 
judicial  proceedings.    It  interposes  only  to  prevent  fraud  or 
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to  relieve  against    sabstantial    injury  or  gross    injustice. 
Fowler  vs.  Lee,  10  G.  &  J.,  858. 

In  other  States^  this  control  has  been  assumed  as  a  power 
inherent  in  every  court. 

But  the  rule  is  established  in  the  courts  of  the  United 
States,  'Hhat  after  the  term  has  ended,  all  final  judgments 
and  decrees  of  the  court  pass  beyond  its  control,  unless  steps 
be  taken  during  that  term,  by  motion  or  otherwise,  to  set 
aside^  modify  or  correct  them."  Bronson  vs.  Schulton,  14 
Otto,  416. 

By  Rev.  Stat.,  D.  C,  section  804,  the  trial  judge  is  em- 
powered to  set  aside  a  verdict  and  grant  a  few  trial,  upon 
exceptions,  for  insufficient  evidence,  or  excessive  damages, 
but  the  motion  must  be  made  at  the  term  in  which  the 
verdict  is  rendered.  And  see  Boemer  vs.  Simon  et  al.,  1 
Otto.,  150. 

'So  continuances  were  directed,  as  required  by  the  act,  and 
the  omission,  appearing  upon  face  of  the  order,  is  assignable 
as  error.  State  vs.  Cox,  2  H.  &  G.,  382 ;  Munnukyson  vs. 
Dorsett,  Id.,  879  ;  Kemp,&c.,  w.  Cox,  18  Md.,  187-188. 

The  power  exercised  by  the  Maryland  courts  to  vacate 
their  judgments,  after  the  expiration  of  the  term,  is  not  con- 
fared  by  the  act,  though  it  is  therein  recognized. 

It  is  treated  by  those  courts  as  an  equitable  jurisdiction 
with  which  they  are  vested,  inherently,  without  the  inter- 
vention of  statute,  and  from  the  nature  of  their  functions. 
Craig  vs.  Worth,  47  Md.,  282-8. 

Bat  even  the  courts  of  Maryland  never  entertain  a  motion 
to  vacate  the  judgment,  after  the  expiration  of  the  termy 
unless  under  a  view  of  all  the  circumstances  of  the  case,  and 
in  the  absence  of  all  laches  on  the  part  of  the  defendant  and 
his  agents.  Craig  vs.  Worth,  47  Md.,  282-8  ;  Smith  vs. 
Black,  51  Id.,  247 ;  See,  also,  Hill  vs.  Beifsneider,  46  Id., 
556. 

The  cases  are  numerous.    Green  vs.  Hamilton,  16  Md., 

817  ;  Kemp  &  Co.  vs.  Cook,  &c.,  18  Id.,  180  ;  Hender>§on  vs. 

Gibson,  19  Id.,  284 ;  Montgomery  vs.  Murphy,  Id.,  576  ;  Hall 

vs.  Holmes,  80  Id..  558 ;  Taylor  vs.  Lyndall,  84  Id.,  58  > 

16 
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Tiernan  vs.  Hammond,  41  Id.,  548  ;  Loney  vs,  Bailey,  48  Id.^ 
10  ;  Craig  vs.  Worth,  47  Id.,  29. ;  Abell,  &c.,  vs.  Simon,  4& 
Id.,  822  ;  Smith  vs.  Black,  51  Id.,  247  ;  Gibbons  vs.  Cherry, 
53  Id.,  144. 

The  doctrine  to  be  extracted  from  them  is,  that  in  exer- 
cising an  equitable  jurisdiction  over  its  own  judgment,  the 
court  will  act  only  in  analogy  to  those  principles  upon  which 
relief  against  the  judgment  would  be  aiforded  upon  a  bill  in 
chancery. 

It  may  be  well  said :  "  There  is  no  evidence  here  of  frand 
practiced  upon  the  defendant,  and  the  question,  and  the 
only  question,  is  whether  there  is  such  proof  of  mistake  or 
surprise  as  will  justify  the  court  in  setting  aside  the  judg- 
ment."    Abell,  &c.,  vs.  Simon,  49  Md.,  323. 

By  means  of  the  judgment,  "new  rights  are  acquired,  and 
if  stricken  out,  other  claims  may  intervene,  and  the  plaintiff 
may  not  only  lose  his  lien,  but  in  many  cases,  the  entire 
debt."     Id.,  p.  324. 

Edwards  &  Barnard,  for  defendant,  cited  the  following 
authorities : 

Harrison  vs.  Hardeman,  14  How.,  334  ;  Herbert  vs.  How- 
ies, 30  Md.,  278 ;  Stacker  vs.  Cooper  Co.,  25  Mo.,  401 ; 
Millspaugh  vs.  McBride,  7  Paige,  509 ;  Freeman  on  Judg- 
ments, sec.  90,  97,  100. 

Mr.  Justice  Hagner,  after  making  the  foregoing  statement 
of  facts,  delivered  the  opinion  of  the  court. 

The  case  has  been  elaborately  argued  by  the  counsel,  and 
presents  several  questions  of  much  interest. 

1st.  It  is  contended  on  behalf  of  the  plaintiff  that  how- 
ever the  practice  may  be  in  the  State  courts,  under  the  com- 
mon law  rules,  the  circuit  courts  of  the  United  States  have 
no  jurisdiction  to  strike  out  one  of  their  judgments  after 
the  expiration  of  the  term  at  which  it  was  rendered,  inas- 
much as  such  authority  could  be  exercised  by  a  circuit  court 
only  under  express  statute,  and  no  such  statute  exists. 

ABBuming^  for  the  present^  that  the  courts  of  this  District 
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possessed  only  the  jurisdiction  common  to  the  other  circuit 
courts  of  the  United  States,  and  are  controlled  by  the  limi- 
tations of  power  peculiar  to  such  courts,  we  do  not  believe 
they  would  be  without  jurisdiction  to  correct  and  vacate 
their  judgments,  after  the  expiration  of  the  term,  upon 
proper  cause  shown. 

We  were  referred  confidently  to  the  case  of  Bronson  vs, 
Schulten,  104  U.  S.,  410,  aa  establishing,  beyond  controversy^ 
this  contention  of  the  plaintift*.  But  an  examination  of  that 
case  has  led  us  to  a  contrary  conclusion. 

It  appears  from  the  opinion  of  the  court  that  a  judgment 
was  rendered  on  Verdict  in  the  fall  of  1858,  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Xew 
York,  in  favor  of  Schulten  and  others  against  Bronson,  col- 
lector, for  the  supposed  amount  of  an  overcharge  of  duties 
paid  to  the  collector  at  New  York  city  by  the  plain tifts 
under  protest. 

In  August,  1860,  upon  application  of  the  plaintifts,  this 
judgment  was  set  aside  (apparently  three  terms  after  its 
rendition),  and  a  new  reference  made;  under  which  the 
judgment  was  so  amended  as  to  embrace  thirty-four  cases  of 
erroneous  charges,  not  comprehended  in  the  original  entry  ; 
and  amount  of  this  amended  judgment  was  paid  and  ac- 
cepted by  plaintiflPs  shortly  afterwards. 

In  December,  1876,  another  application  was  made  to  the 
circuit  court  by  the  plaintiffs  to  open  the  judgment  a  second 
time  for  the  purpose  of  including  a  number  of  additional 
cases  of  over-payment  of  duties,  not  comprehended  in  eith^" 
previous  entry  ;  and,  against  the  objection  of  the  United 
States  district  attorney,  the  circuit  court  in  January,  1877, 
seventeen  years  after  the  rendition  of  the  amended  judg- 
ment, ordered  it  to  be  vacated,  and  sent  the  case  to  a  referee 
to  state  the  damages  anew,  as  prayed.  The  report  of  the 
referee  in  the  following  March  found  still  due  a  considerable 
sum,  with  interest  to  an  amount  almost  as  large  as  the  prin- 
cipal^ and  the  circuit  court  rendered  judgment  for  these 
BamSy  with  costs  added.  More  than  thirty-three  terms  of 
that  court  had  passed  since  the  entry  of  the  amended  judg- 
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ment;  bat  the  jarisdiction  of  the  United  States  Circuit 
Oourt  to  open  the  judgment,  does  not  appear  to  have  been 
•questioned  in  that  tribunal. 

On  appeal,  this  judgment  was  reversed  by  the  Supreme 
Court ;  and  it  is  supposed  that  the  opinion  of  that  court, 
-delivered  by  Mr.  Justice  Miller,  announces  the  doctrine  con- 
tended for. 

If  the  Supreme  Court  had  intended  by  that  decision  to 
settle    the    point  in    this  direction,  it    is    very    astonish- 
ing  it    did   not    say    so    explicitly    and    dispose    of   the 
<5ase  in  a    few    sentences.     Surely  no    more  flagrant  case 
of  usurpation  of  jurisdiction  could  well  arise,  if  the  position 
of  the  plaintiff  is  correct.     Apart  from  the  great  lapse  of 
time,  and  the  expij'ation  of  about  forty  terms  from  that  of 
the  original  judgment,  and  of  about  thirty-three  terms  from 
the  date  of  the  amended  judgment,  the  case  seems  to  pre- 
sent few  equitable  considerations  commending  it  to  favorable 
consideration.     Instead,  however,  of  disposing  of  it  upon 
this  obvious  ground   (if  such  is  the  law),  the  justice  who 
delivered  the  opinion,  and  who  is  distinguished  by  his  direct- 
ness of  expression,  occupies  nearly  eight  pages  of  the  report  in 
showing,  as  he  does,  conclusively,  that  upon  other  groundB* 
the  judgment  should  be  reversed.    He  announces  the  gen- 
eral rule  that  courts  have  entire  control  over  their  judgments 
at  the  term  at  which  they  are  rendered  ;  and  then  proceeds, 
in  the  language  relied  upon  in  the  argument : 

"But  it  is  a  rule  equally  well  established  that  after  the 
term  has  ended,  all  final  judgments  and  decrees  of  the  court 
pass  beyond  its  control,  unless  steps  be  taken  during  that 
term,  by  motion,  or  otherwise,  to  set  aside,  modify,  or  cor- 
rect them."     •     *     • 

In  the  following  paragraph  he  continues : 

"But  to  this  general  rule  an  exception  has  crept  into 
practice  in  a  large  number  of  the  State  courts  in  a  class  of 
cases  not  well  defined,  and  about  which,  and  about  the  limit 
of  this  exception,  these  courts  are  much  at  variance.    *    * 
This  exception  however  has  its  foundation  in  the  English  writ 
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of  coram  vobis,  a  writ  which  was  allowed  to  bring  before  the 
same  court  in  which  the  error  was  comtnitted  some  matter  of 
fact  which  had  escaped  attention  and  which  was  material  in 
the  proceeding." 

After  discussing  at  length  this  exception,  he  proceeds  to 
state  that : 

'^  There  has  grown  up,  however,  in  the  courts  of  law  a  ten- 
dency to  apply  to  this  control  over  their  own  judgments  some 
of  the  principle^  of  the  courts  of  equity  in  cases  which  go  a  lit- 
tle further  in  administering  summary  relief  than  the  old- 
fashioned  writ  of  error  coram  vobis  did .  This  practice  has  been 
founded  in  the  courts  of  many  of  the  States  on  statutes 
which  confer  a  prescribed  and  limited  control  over  the  judg- 
ment of  a  court  after  the  expiration  of  the  term  at  which  it 
was  rendered.  In  other  cases  the  summary  remedy  by 
motion  has  been  granted  as  founded  in  the  inherent  power 
of  the  court  over  its  own  judgments,  and  to  avoid  the  ex- 
pense and  delay  of  a  formal  suit  in  chancery." 

And  the  learned  judge  then  declares  that  neither  the 
statute  of  New  York,  nor  the  decisions  of  its  courts  upon 
the  subject,  are  binding  upon  the  courts  of  the  United  States 
held  therein,  and  adds : 

"The  question  relates  to  the  power  of  the  courts,  and  not 
to  the  mode  of  procedure.  It  is  whether  there  exists  in  the 
court  the  authority  to  set  aside,  vacate,  and  modify  its  final 
judgments  after  the  term  at  which  they  were  rendered  ;  and 
this  authority  can  neither  be  conferred  upon  nor  withheld 
from  the  courts  of  the  United  States  by  the  statutes  of  a 
State  or  the  practice  of  its  courts." 

Having  considered  at  length  the  grounds  upon  which 
courts  of  chancery  interfered  to  set  aside  judgments  after  the 
term,  he  asks : 

'*  Does  the  power  of  the  court  over  its  own  judgment,  ex- 
ercised in  a  summary  manner,  on  motion,  after  the  term  at 
which  it  was  rendered,  extend  beyond  this  ?  " 

The  court  of  which  he  was  speaking  was  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York ; 
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«nd  it  is  inconceivable  that  the  Supreme  Court  would  have 
•assumed  the  task  of  examining  the  facts  to  ascertain  whether 
they  brought  the  case  within  the  limits  of  these  equitable 
principles,  if  it  had  intended  to  decide  as  was  contended  be- 
fore us,  that  a  circuit  court  of  the  United  States  was  wholly 
without  jurisdiction  to  give  relief. 

The  judge  proceeds:  "We  are  also  of  opinion  that  the 
general  current  of  authority  in  the  courts  of  this  country 
iBLxes  the  line  beyond  which  they  cannot  go  in  setting  aside 
their  final  judgments  and  decrees  on  motion  made  after  the 
term  at  which  they  were  rendered,  far  within  the  case  made 
out  here.  If  it  is  an  equitable  power  supposed  to  be  here  exer- 
cised, we  have  shown  that  a  court  of  equity,  on  the  most 
formal  proceeding,  taken  in  due  time,  could  not,  according 
to  its  established  pHnciples,  have  granted  the  relief  which 
was  given  in  this  case." 

And  the  decision  of  the  court,  reversing  the  order  below, 
was  placed  solelj-  upon  the  ground  of  the  gross  laches  of 
the  plaintifts,  and  their  acquiescence  during  seventeen  years 
in  the  correctness  of  a  judgment  which  had  already  once 
been  amended  at  their  instance,  and  afterwards  had  been 
paid  to  them,  when  the  alleged  error  was  easily  discoverable 
by  a  comparison  of  their  own  papers,  during  all  this  time. 
'^^  Having  been  negligent  originally,  and  having  slept  on  their 
rights  for  many  years,  they  show  no  right,  under  any  sound 
practice  of  the  control  of  courts  over  their  own  judgments, 
to  have  that  in  this  case  set  aside." 

We  have  examined  this  case  at  large,  because  of  the 
earnestness  with  which  it  was  pressed  upon  us  as  decisive  of 
the  want  of  jurisdiction  in  the  United  States  courts  in  this 
class  of  cases  ;  but  in  our  opinion,  so  far  from  deciding  the 
principle  contended  for,  it  may  well  be  invoked  as  an  au- 
thority in  support  of  that  jurisdiction. 

And  such  we  understand  to  have  been  the  ruling  of  the 
Supreme  Court  as  far  back  as  1824,  in  the  case  of  Walden 
vs.  Craig,  9  Wheaton,  576  ;  in  1882,  in  Boyle  vs.  Zacharie, 
6  Peters,  648  ;  in  1888,  in  Pickett  vs.  Legerswood,  7  Peters, 
147 ;  and  again,  in  1862,  in  Harris  vs.  Hardeman,  14 
Howard,  837. 
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In  Walden  vs.  Craig,  the  circuit  court  of  the  United 
States  for  Kentucky,  in  1821,  irefused  to  strike  out  a  judg- 
ment in  ejectment  rendered  in  1800,  to  enlarge  the  term 
stated  in  his  declaration.  Prom  this  order  of  refusal  a  writ 
of  error  was  sued  out  to  the  Supreme  Court.  Chief  Justice 
Marshall,  speaking  for  the  court,  states  the  first  question  to 
be  :  "Ought  the  circuit  court  to  have  granted  leave  to  the 
plaintiff  to  extend  the  term  laid  in  his  declaration  ?  "  And 
answers  for  the  court  in  these  words :  "  The  cases  cited  by 
the  plaintiff's  couusel  in  argument,  are,  we  think,  full  au- 
thority for  the  amendment  which  was  asked  in  the  circuit 
court,  and  we  think  the  motion  ought  to  have  prevailed." 
And  this  after  twenty  years  had  intervened  since  the 
expiration  of  the  judgment  term. 

The  case  in  14  Howard  is  as  follows:  In  1889  Harris 
recovered  judgment  against  Hardeman,  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Mississippi, 
by  default,  for  want  of  appearance.  In  1840  a  fieri  facias 
v^as  issued  on  this  judgment  and  levied  upon  the  property  of 
Hardeman,  and  a  forthcoming  bond  was  executed  by  him, 
with  sureties,  to  prevent  the  sale  of  the  property  levied  on. 

At  the  May  Term,  1850,  eleven  years  after  the  rendition 
of  the  judgment,  Hardeman  and  the  sureties  made  an  ap- 
plication to  quash  the  forthcoming  bond  and  set  aside  the 
judgment  on  which  the  bond  was  founded,  upon  the  ground 
that  there  had  never  been  a  proper  service  of  process  upon 
Hardeman  in  the  original  case.  The  circuit  court  granted 
the  motion,  and  on  appeal  the  decision  below  was  affirmed 
by  the  Supreme  Court.  In  speaking  of  the  jurisdiction  of 
the  court  below  to  strike  out  the  judgment  upon  motion, 
the  court  says :  "  it  is  believed  to  be  the  settled  modern 
practice,  that  in  all  instances  in  which  irregularities  could 
formerly  be  connected  upon  a  writ  of  error  coram  vobis  or 
audita  querela^  the  same  objects  may  be  effected  by  motion  to 
the  court  as  a  mode  more  simple,  miore  expeditious,  and  less 
fruitful  of  difficulty  and  expense." 

The  idea  that  courts  of  the  United  States  have  smaller 
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powers  in  this  particnliur  than  the  courts  of  the  States  does 
not  seem  to  have  then  occurred  to  the  Supreme  Court » 
And  it  would  be  a  most  unfortunate  necessity  that  would 
compel  a  court  of  the  United  States  to  declare  itself  power- 
less to  set  aside  one  of  its  own  judgments,  which  had  mani- 
festly been  obtained  by  fraud,  deceit,  irregularity  or  sur- 
prise, merely  because  the  motion  was  made  after  the  ex- 
piration of  the  term,  and  thus  allow  its  process  of  execution 
to  be  prostituted  by  the  perpetrator  of  the  fraud  to  the  op- 
pression of  a  citizen.  For  if  the  circuit  courts  of  the  United 
States  are  without  authority  to  interpose  at  law  in  such  a 
case,  because  no  statute  has  been  passed  granting  the  explicit 
authority,  the  sufferer  would  be  practically  remediless,  since 
no  State  court  could  interfere  in  such  a  case  with  the  judgment 
of  a  court  of  the  United  States.  Although  the  exercise  of 
this  wholesome  jurisdiction  is  regulated  in  some  of  the  States 
by  statute,  we  are  clearly  of  the  opinion  that  it  must  exist 
in  every  court  of  record  as  an  inherent  power,  indispensable 
to  prevent  a  failure  of  justice  and  the  abuse  and  perversion 
of  its  judgments  for  unjust  ends.  And  we  can  see  no  reason 
of  policy  or  propriety  why  the  courts  of  the  United  States 
should  be  so  grievously  enfeebled  for  good,  as  they  would  be^ 
if  this  power  were  denied  them. 

An  examination  of  such  of  the  reports  of  the  decisions 
of  the  circuit  courts  as  were  accessible  since  the  argument 
shows  that  this  power  has  been  exercised  by  their  judges 
from  time  to  time.  Thus  in  Sheepshanks  ts,  Boyer,  Bald- 
win's C.  C.  R.,  462,  a  judgment  rendered  by  default  at  a  pre- 
vious term  was  stricken  out  on  motion  of  an  attorney,  repre- 
senting that  he  had  ordered  his  appearance  to  be  entered  by 
the  clerk,  who  had  neglected  to  make  the  entry ;  and  this  with- 
out reference  to  merits  in  the  defense. 

In  Den,  ex  dem.,  &;c.,  vs,  McAllister,  4  Wash.  C.  C.  R., 
893,  it  was  decided  that  a  judgment  by  default  against  the 
casual  ejector  for  want  of  appearance  may  be  set  aside  at 
a  subsequent  term  upon  good  cause  shown  by  affidavit  of 
merits. 
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In  Albree  vs.  JohnsoD^  1  Flippin,  341^  a  jadgment  was  ren- 
dered in  September,  1868,  in  the  Circuit  Court  for  the 
Northern  Circuit  of  Ohio,  against  a  female  defendant  named 
Johnson.  Six  years  afterwards,  application  was  made  by 
Johnson  and  his  wife  who,  according  to  the  affidavits,  was 
the  sole  defendant  in  the  judgment,  and  was  a  mamed 
woman  when  it  was  rendered,  upon  the  ground  that  it  was, 
for  this  reason,  void.  The  application  was  presented  by  pe- 
tition for  a  writ  of  error  coram  nobiSy  and  also  by  motion  ; 
and  Walker,  circuit  judge,  apparently  entertaining  no  doubt 
as  to  his  jurisdiction  to  interfere  under  one  form  of  pro- 
ceeding or  the  other,  examines  which  is  the  appropriate 
mode  of  redress.  After  citing  a  number  of  cases  on  the  sub- 
ject (among  them  Harris  vs.  Hardeman,  14  Howard),  he 
says :  "  These  authorities,  it  seems  to  me  clearly  show  that 
errors  in  fact  can  be  reviewed  on  writ  of  error  coram  nobis,  and 
that  among  the  errors  of  fact  against  which  relief  will  be 
granted,  is  coverture  of  the  defendant  at  the  time  of  the 
judgment.  Can  the  same  thing  be  effected  by  a  motion  for 
that  purpose  supported  by  affidavit  ?" 

After  a  particular  examination  of  the  authorities  upon  this 
latter  point,  he  concludes  :  "  These  cases  in  the  Federal 
courts  seem  to  settle  that  errors  in  fact  may  be  reached  as 
well  by  motion  as  by  writ  of  error  coram  nobis.^^  And  the 
court  accordingly  set  aside  the  execution  which  had  been 
issued,  struck  out  the  judgment,  and  admitted  the  defendant 
to  plead. 

In  Dawson  vs.  Daniel,  2  Flippin,  301,  the  court,  while  not 
questioning  its  jurisdiction  to  strike  out  a  judgment  rendered 
in  the  Circuit  Court  for  the  State  of  Tennessee,  after  the 
expiration  of  the  term,  declares  that  the  motion  will  not 
prevail  unless  the  defendant  can  show  he  was  guilty  of  no 
negligence,  and  has  a  meritorious  defence. 

The  unreported  case  of  Palmer  vs.  Embry,  which  has  been 
brought  to  the  attention  of  the  court  by  the  plaintiflPs 
counsel  since  the  argument,  is  not  in  conflict  with  the 
decisions  we  havie  referred  to.  This  was  a  suit  in  equity  to 
set  aside  a  judgment  obtained  in  Connecticut  upon  a  judg- 
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ment  recovered  in  the  District  of  Columbia,  and  the  decision 
of  the  Sapreme  Court  refusing  the  relief  was  based,  as  in  the 
<5a8e  of  Bronson  vs,  Schultzen,  upon  the  laches  of  the  com- 
plainant, and  not  upon  any  idea  of  the  want  of  jurisdiction 
in  the  United  States  courts  to  protect  litigants  from  the 
fraud  or  misconduct  of  other  suitors,  by  striking  out  a  judg- 
ment, after  the  term,  on  motion. 

2d.  But  even  if  this  jurisdiction  did  not  reside  in  other 
-courts  of  the  United  States,  we  think  it  undoubtedly  is  pos- 
sessed by  the  Supreme  Court  of  the  District  of  Columbia. 
It  is  true  this  is  a  United  States  court,  clothed  with  all  the 
ordinary  jurisdiction  of  United  States  circuit  and  district 
courts  ;  but  its  power  and  jurisdiction  are  far  more  extensive 
than  that  of  those  courts. 

By  the  act  of  February  27, 1801,  the  Circuit  Court  of  the 
District  of  Columbia  was  created  with  "  all  the  powers  by 
law  vested  in  the  circuit  courts  and  the  judges  of  the  circuit 
courts  of  the  United  States  ; "  and  by  the  act  of  April  29, 
1802,  a  district  court  for  this  District  was  created  with  all 
the  powers  and  jurisdiction  by  law  vested  in  the  other  dis- 
trict courts  of  the  United  States.  And  by  various  acts  of 
Congress  since  1801,  further  jurisdiction  was  committed  to 
the  courts  existing  within  the  District  of  Columbia.  But 
besides  this  ordinary  jurisdiction,  the  courts  of  the  District 
are  possessed  of  that  large  mass  of  powers  which  they  received 
cinder  the  act  of  Congress  declaring  that  the  laws  of 
the  State  of  Maryland,  as  they  existed  in  February,  1801 
should  continue  in  force  here;  which  embraced,  as  decided 
by  the  Supreme  Court,  the  common  law  of  England,  as  then 
existing  in  Maryland.  It  was  in  virtue  of  this  grant  that 
the  right  of  the  Circuit  Court  of  the  District  of  Columbia  to 
issue  a  mandamus  was  sustained  in  Kendall's  case,  as  one  or 
the  powers  incident  to  the  highest  court  of  common  law  juris- 
diction, though  denied  to  every  other  circuit  court  in  the 
United  States. 

TSov  is  it  the  result  of  this  legislation  to  create,  as  was 
argued,  effectively  two  courts,  or  two  separate  divisions  of 
one  court;  one  clothed  with  distinct  federal  jurisdiction, 
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and  the  other  with  the  common  law  powers  derived  from 
Maryland.  The  powers  are  rbergod,  and  the  court  acts  as  a 
single  tribunal  with  the  authority  accumulated  from  these 
diiferent  sources.  And  we  hold  it  to  be  perfectly  clear,  that 
this  court  derived  from  the  Maryland  law,  if  it  did  not 
possess  it  in  common  with  the  other  courts  of  the  United 
States,  entire  power  to  strike  out  its  judgments  for  proper 
cause  shown,  on  motion,  after  the  expiration  of  the  term. 

That  such  was  the  practice  of  the  Maryland  courts  in  Feb- 
ruary, 1801,  cannot  be  denied.  The  power  was  expressly 
recognized  by  the  act  of  1787,  c.  9,  s.  6,  as  one  previously 
existing,  independently  of  any  statute  ;  either  as  a  common 
law  power  or  as  inherent  in  the  constitution  of  courts  of 
justice.  The  reported  cases  where  this  power  has  been  exer- 
cised by  the  courts  of  that  State  are  very  numerous,  and  in 
one  of  the  later  cases,  Tiernan  vs.  Hammond,  41  Md.,  was 
exercised  after  eleven  yeare  had  elapsed  from  the  rendition 
of  the  judgment. 

It  therefore  follows,  as  a  necessary  consequence,  that  the 
same  power  was  possessed  by  the  first  circuit  court  established 
in  the  District  in  1801 5  and  has  devolved  upon  its  succes- 
sors in  turn. 

There  is  abundant  evidence  at  hand  that  it  has  been  exer- 
cised on  repeated  occasions  by  our  predecessors  in  this  Dis- 
trict. 

In  the  case  of  ISherburne  vs.  King,  2  Or.  C.  C.  R.,  205,  the 
court  reinstated  an  action  of  replevin,  which  had  been  dis- 
continued at  the  previous  term,  because  the  clerk  had  omit- 
ted to  enter  the  appearance  of  the  defendant's  attorney. 

In  McCormick's  Lessee  vs.  Magruder,  2  Cr.  C.  C,  228, 
judgment  was  entered  at  December  Term,  1819,  against  the 
casual  ejector  by  default,  and  a  writ  of  habere  issued  to  April 
Term,  1821.  At  this  term,  Mr.  Taney  moved  to  quash  the 
execution  and  rescind  the  judgment,  upon  affidavits  that  Mr. 
Marbury  had  ordered  the  clerk  to  enter  his  appearance  before 
the  judgment  was  entered,  but  the  clerk,  by  mistake,  had 
entered  it  in  another  case,  and  the  court  granted  the  motion,, 
quashed  the  habere  and  rescinded  the  judgment,  with  leave 
to  the  tenant  tq  plead. 
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In  Union  Bank  of  Georgetown  vs.  Crittenden,  2  Or.  288, 
judgment  was  entered  at  June  Term,  1820,  for  want  of  a 
plea,  and  at  April  Term,  1821,  Mr.  Redin  moved  to  quash 
the  execution  and  set  aside  the  judgment  because  the  clerk 
had  omitted  to  enter  an  appearance  for  the  defendant^ 
although  directed  to  do  so  by  an  attorney.  Mr.  Jones  resisted 
the  motion  and  insisted  that  a  court  will  not  correct  its 
judgment  after  the  term  ;  but  the  court,  nem.  con.,  granted 
the  motion. 

In  Ault  vs.  Elliott,  2  Cr.  C.  C,  372,  a  judgment  was 
entered  by  confession  against  Morte,  at  Deeember  Term, 
1819,  without  a  declaration  or  rule  to  declare  or  plead.  At 
the  April  Term,  1823,  a  sci  fa.  was  returned  against  Elliott, 
who  was  special  bail  for  Morte  ;  and  Mr.  Redin  moved  to  set 
aside  the  original  judgment  for  the  irregularities  mentioned, 
and  to  quash  the  proceedings  against  the  bail ;  and  the  court 
ordered  accordingly  at  the  June  Term,  1824,  four  years  and 
six  months  after  the  entry  of  the  judgment. 

In  Ringgold  vs.  Elliott,  2  Cr.  C.  C,  462,  judgment  was 
rendered  for  Ringgold  in  an  action  of  replevin  brought  by 
Patterson  at  October  Term,  1828.  Ringgold  brought  suit 
against  Elliott  as  surety  on  the  replevin  bond,  and  at  April 
Term,  1824,  Elliott  moved  to  set  aside  the  judgment  in  the 
replevin  suit,  because  the  verdict  was  rendered  in  that  case 
at  the  trial,  without  a  declaration  having  been  filed.  The 
court  ordered  the  judgment  to  be  set  aside. 

In  the  same  volume,  page  682,  is  to  be  found  the  case  ot 
Baker  vs.  Glover.  This  was  a  bill  in  equity  brought  at  the 
May  Term,  1826,  by  the  complainant  and  another,  as  gar- 
nishees of  Smith.  It  averred  that  at  June  Term,  1818,  a 
judgment  of  condemnation  by  default  was  entered  against 
the  complainants  as  garnishees  ;  that  they  had  failed  to  ap- 
pear through  ignorance,  relying  upon  the  fact  that  they  had 
no  funds  of  the  defendant  Smith  in  their  possession  ;  and 
that  the  proceedings  were  irregular  and  void  for  various 
reasons ;  and  the  bill  prayed  for  an  injunction  to  restrain 
the  levy  of  an  execution  issued  upon  the  judgment. 

After   answer  it  was  contended  by  Mr.  Morfit^  upon  the 
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argument,  that  the  complainants  had  no  redress  in  equity ,  as 
thej  had  a  full  remedy  at  law  by  motion  to  strike  out  the 
judgment  at  law  against  the  garnishees  for  irregularity  and 
surprise.  Mr.  F.  S.  Key,  who  had  filed  the  bill,  thereupon 
made  a  motion  to  quash  the  execution  and  set  aside  the  judg- 
ment for  irregularity :  but  the  case  abated  before  hearing, 
by  the  death  of  the  defendant.  The  report  is  instructive  as 
showing  that  Mr.  Key  made  no  reply  to  the  argument  that 
his  remedy  was  at  law  by  motion  to  strike  out  the  judgment, 
which,  if  correct,  would  have  been  fatal  to  his  bill,  thus 
conceding  the  correctness  of  Mr.  Morfit's  position,  although 
nearly  eight  years  had  elapsed  since  the  rendition  of  the 
judgment  of  condemnation. 

In  Reiting  v.  Bolier,  8  Cranch,  212,  at  the  December 
Term,  1827,  the  defendant's  counsel  moved  to  set  aside  an 
interlocutory  judgment  by  default  and  quash  a  writ  of  inquiry 
issued  at  the  preceding  term,  upon  affidavit  of  merits,  &;c. 
The  court,  upon  examination  of  the  cases  in  the  District, 
including  some  not  referred  to  by  us,  granted  the  motion. 

What  were  the  views  of  the  old  circuit  court  on  this  sub- 
ject, therefore,  admits  of  no  doubt.  Nor  can  there  be  a 
question  that  this  court,  as  now  constituted,  has  repeatedly 
exercised  the  same  power  without  question.  In  the  unre- 
ported case  of  Palmer  vs.  Embry,  before  referred  to,  it  appears 
that  the  judge  holding  the  circuit  court  struck  out  a  judg- 
ment rendered  in  the  course  of  that  litigation,  after  the  term 
had  passed.  The  Rules  JSTos.  89  and  90  recognize  the  motion 
with  reference  to  the  causes  specified  in  the  Maryland  act  of 
1787,  ch.  9,  §  6  ;  and  evidently  refer,  as  that  act  did,  to 
motions  made  after  the  expiration  of  the  term. 

So  far,  then,  from  holding  that  the  act  of  Mr.  Justice  Mac 
Arthur  in  taking  jurisdiction  of  the  motion  to  vacate  the 
judgment,  was  an  usurpation  of  authority  on  his  part,  as 
asserted  in  the  argument  before  us,  we  have  no  hesitation  in 
declaring  that  he  was  exercising  a  plain  power  of  the  court, 
as  undoubtedly  belonging  to  him  as  any  other  jurisdiction 
with  which  the  Supreme  Court  of  this  District  is  endowed. 

8d.  The  next  question  arises  upoH  the  motion  of  the  de- 
fendant to  dismiss  the  appeal. 


Digitized  by  CjOOQIC 


254  Phillips  v.  Negley. 

The  order  below  vacated  the  judgment  rendered  ex  partCy 
and  awarded  a  new  trial  to  the  defendant  upon  the  merits. 
Is  this  an  appealable  order,  within  the  meaning  of  the  pro- 
visions of  sec.  772  of  the  Revised  Statutes  of  the  District  of 
Columbia,  which  declares  that  "  any  party  aggrieved  by  any 
order,  judgment  or  decree,  made  or  pronounced  at  any  special 
term,  may,  if  the  same  Involves  the  merits  of  the  action  or  pro- 
ceeding^ appeal  therefrom  to  the  General  Term  of  the 
Supreme  Court  ?  "  And  this  depends  upon  the  fact  whether 
the  order  of  the  court  below  was  one  lokich  involved  the 
merits  of  the  action  or  proceeding  J  \\\t\\\r\  the  meaning  of  the 
statute. 

It  is  plain  that  the  justice,  by  passing  the  order,  neither 
decided  that  the  defendant  was  entitled  to  a  verdict,  nor 
that  the  plaintiff  had  no  right  to  recover  upon  the  merits. 
His  order  was  predicated  of  the  idea  that  there  had  in  fact 
been  no  real  hearing  of  the  case  ;  and  its  purpose  was  to 
enable  the  parties  to  obtain  what  the  law  was  designed  to 
secure  them — a  trial  upon  the  merits.  The  rulings  of  the 
court  upon  questions  of  law  in  such  a  trial,  would  involve  the 
merits  of  the  action  ;  but  an  order  that  the  case  should  be 
placed  in  a  position  where  such  rulings  might  be  had,  cannot 
in  any  just  sense  be  so  considered,  In  loose  words,  almost 
any  interlocutory  order  in  a  case,  as  for  a  continuance,  a  bill 
of  particulars,  an  amendment  of  pleadings,  a  rule  security 
for  costs,  or  an  order  overruling  such  motions,  may,  when 
tested  by  the  result  in  the  particular  case,  be  said  to  have 
affected  the  merits;  since  the  subsequent  judgment  may  ap- 
pear to  have  been  the  consequence  of  the  order  complained 
of.  But  by  no  just  use  of  language  could  it  be  said  that 
the  final  determination  of  the  case  on  its  merits  was  involved 
by  such  interlocutory  order,  since  the  decision  upon  the 
merits,  by  court  or  jury,  would  be  entirely  unaffected  by  any 
such  antecedent  incidental  proceedings. 

The  definition  of  the  word  "  involve,"  which  would  best 

support  the  idea  of  the  appealability  of  the  order,  is, "  to 

.  connect  by  way  of  natural  consequence  or  effect ;"  and  this 

could  not  be  held  to  embrace  an  order  merely  aathorisiDg 
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the  parties  to  present  their  proofs  before  a  jury  which  is  to 
render  a  verdict  according  to  the  justice  of  the  case,  without 
knowing,  necessarily,  that  there  had  ever  been  a  previous  ex 
parte  trial  and  verdict.  It  seems  a  contradiction  of  terms 
to  declare  that  an  order  directing  a  hearing  upon  the  merits,, 
because  the  merits  had  never  been  heard,  is  in  fact  an  order 
involving  the  merits  ;  and  this  view  seems  to  be  plainly  in 
conformity  with  the  practice  of  this  court,  in  kindred  cases. 
Our  General  Rule,  No.  60,  contains  an  enumeration  of  the 
grounds  upon  which  a  party  may  move  for  a  new  trial ;  and 
among  them  are  :  1st.  That  the  party  moving  for  the  new 
trial  had  no  notice,  and  did  not  appear  at  the  trial."  2d. 
''  Misbehavior  of  the  successful  party."  6th.  "  That  the  ver- 
dict was  obtained  by  surprise."  Each  of  these  grounds  is  re- 
lied upon  in  the  present  motion.  The  rule  proceeds  :  "  These 
motions  are  addressed  to  the  discretion  of  the  justice  pre- 
siding at  the  trial,  and  are  not  appealable."  Although  the 
rule  was  designed  especially  to  apply  to  motions  made  shortly 
after  the  trial,  the  order  before  us  would  seem  to  be  properly 
within  the  reason  of  its  sensible  provisions. 

But  apart  from  this  rule,  the  practice  of  this  court  doefr 
not  support  the  idea  that  this  is  an  appealable  order. 

In  Driggs  vs.  Daniels,  2  Mac  A.,  255,  the  plaintift*  applied 
for  an  order  directing  the  delivery  to  his  solicitor  of  (26,000 
of  certificates  deposited  with  the  clerk  under  a  stipulation 
that  they  should  be  held  subject  to  claims  of  creditors  for  a 
specified  time  which  had  expired.  It  seems  that  the  credit- 
ors had  filed  their  claims  in  another  suit  ;  but  the  plaintiff 
insisted  that  as  they  were  not  filed  in  the  principal  case,  he 
was  then  entitled  to  the  certificate.  The  court  below  refused 
to  pass  the  order,  and  an  appeal  was  taken,  and  on  motion^ 
was  dismissed  by  the  court,  which  said :  "The  order  appealed 
from  determines  no  question  involving  the  merits  of  the 
action.  The  refusal  to  deliver  the  certificates  is  an  interme- 
diate proceeding,  and  its  regularity  can  only  come  before  us 
on  a  final  judgment  or  decree." 

In  Adams  vs.  Adams,  2  Mac  A.,  276 ;  the  lower  conrt 
parsed  an  order  overroling  a  motion  that  a  troatee  be  re* 
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quired  to  give  bond  and  be  restrained  from  selling  the  trost 
property  without  the  previous  order  of  the  court.  An  ap- 
peal was  taken  from  this  order  to  the  General  Term.  An 
application  was  there  made  to  dismiss  the  appeal  for  the 
reason  that  the  order  below  did  not  involve  merits  of  the 
action  or  proceedings.  "  The  court  was  of  that  opinion  and 
the  appeal  was  accordingly  dismissed." 

So  in  Bryan  vs.  Sanderson,  8  Mac  A.,  402,  it  was  decided 
that  no  appeal  lies  from  an  order  awarding  or  refusing  a  writ 
of  assistance.  And  in  Parson  vs.  Parker,  8  Mac  A.,  9,  a 
similar  ruling  was  made  with  respect  to  orders  overruling  or 
sustaining  demurrers,  with  leave  to  amend  or  answer  over. 

The  order  in  each  of  the  cases  cited  may  possibly  have 
proved  fatal  to  the  recovery  of  the  party  againdt  whom  it  was 
passed,  but  such  would  not  be  its  "  natural  consequence  or 
effect."  In  Parson  vs.  Parker,  Mr.  Justice  Olin  defines  the 
terms  employed  in  section  772,  as  follows  :  "An  order,  judg- 
ment or  decree  involving  the  merits  of  a  case  is  therefore 
such  and  such  only,  as,  if  not  set  aside  or  reversed,  will  pat 
an  end  to  the  suit  or  controversy.  To  hold  the  contrary 
would  render  every  order  made  either  at  law  or  in  equity 
appealable.  It  is  difficult  to  conceive  that  any  order  made 
in  the  course  of  judicial  proceedings  may  not,  to  some 
extent,  in  a  greater  or  less  degree,  affect  the  merits  of  the 
case." 

That  a  motion  for  a  new  trial,  at  common  law  was  ad- 
dressed to  the  sound  discretion  of  the  presiding  judge,  and 
was  not  appealable,  has  been  recognized  by  this  court  as  a 
factor  in  its  construction  of  the  law  of  appeals. 

Philips  vs.  Gardner,  1  Mac  A.,  165 ;  U.  8.  vs.  Wood,  1 
Mac  A.,  241. 

In  the  Supreme  Court,  in  the  case  of  Connor,  alias  Van 
Ness,  vs.  Peugh's  Lessee,  18  How.,  895,  a  motion  was  made 
to  dismiss  an  appeal  taken  by  Mrs.  Connor  from  the  refusal 
of  the  Circuit  Court  of  the  District  of  Columbia  to  set  aside 
a  judgment  at  law  rendered  against  her  at  a  previous  term, 
and  quash  the  execution  thereon.  The  motion  prevailed, 
and  Mr.  Justice  Grier,  announcing  the  judgment  of  the  court 
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49et  aside,  and  for  leave  to  ihterVene,  was  ait  a|>plicatiOQ  to 
the  sound  discretion  of  the  coart.  To  the  action  of  the  court, 
on  such  a  motion,  no  appeal  lies,  nor  is  it  the  subject  of  a 
bill  of  exceptions  or  writ  of  error." 

It  is  worthy  of  notice  that  the  able  counsel  in  that  case, 
who  opposed  the  motion  to  strike  out  the  judgment,  made 
no  suggestion  of  any  want  of  jurisdiction  in  the  circuit  to 
pass  such  an  order. 

In  Wylie  vs.  Coxe,  16  Howard,  1,  an  appeal  was  taken 
from  the  refusal  of  the  circuit  court  of  this  District,  in  equity, 
to  open  a  decree  and  grant  a  rehearing.  In  discussing  this 
appeal,  the  Chief  Justice  says  :  ^^  In  relation  to  the  order,  it 
is  plain  that  no  appeal  will  lie  from  the  refusal  of  a  motion 
to  open  the  decree  and  grant  a  rehearing.  The  decision  of 
such  a  motion  rests  in  the  sound  discretion  of  the  court 
below,  and  no  appeal  will  lie  from  it." 

These  decisions  are  in  entire  sympathy  with  numerous 
oases  in  the  Supreme  Court  where  that  tribunal  has  refused 
to  entertain  appeals  from  orders  or  decrees  which  did  not  *^  put 
an  end  "  to  the  suit  below,  and  were  therefore  not  final  in 
the  sense  of  the  act  of  1789  ;  and  because  the  passing  of  the 
order  was  within  the  sound  discretion  of  the  court  below,  and 
therefore  not  examinable  on  appeal. 

Thus  in  Walden  vs.  Craig,  9  Wheaton,  576,  before  referred 
to,  after  stating  that  the  court  below  should  have  granted  the 
motion  to  amend  the  judgment,  Chief  Justice  Marshall  said  : 
**  But  the  course  of  this  court  has  not  been  in  favor  of  the 
idea  that  a  writ  of  error  will  lie  to  the  opinion  of  a  circuit 
court,  granting  or  refusing  a  motion  like  this.  No  judgment 
in  the  cause  is  brought  up  by  the  writ,  but  merely  a  decision 
on  a  collateral  motion,  which  may  be  renewed.  For  this 
reason  the  writ  of  error  must  be  dismissed." 

Again,  in  Boyle  vs.  Zacharie,  6  Peters,  648,  it  was  held 
that  the  refusal  of  a  circuit  court  of  the  United  States  to 
quash  a  vend.  exp.  was  no  ground  for  a  writ  of  error  to  the 
Supreme  Court.  The  court  said  :  ^*  We  consider  all  motions 
of  this  sort  to  quash  executiohs  as  addressed  to  the  soiintl 
17 
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discretion  of  the  court,  and  as  a  sammary  relief  which  the 
court  is  not  compellable  to  allow." 

In  Pickett  vs.  Legerswood,  7  Peters,  147,  a  writ  of  error 
was  brought  from  the  judgment  of  the  Circuit  Court  for 
Kentucky,  rendered  on  a  writ  of  error  coram  vobis,  correct- 
ing an  error  in  a  judgment  given  at  a  previous  term  of 
that  court. 

"  The  motion  here,"  says  Mr.  Justice  Johnson,  "  is  to  quash 
the  writ  of  error,  upon  the  ground  that  it  is  an  exercise  of 
jurisdiction  in  the  court  below  which  does  not  admit  of  re- 
vision in  this  tribunal,  *  *  *  and  is  therefore  subject 
to  the  same  exceptions  which  have  always  been  sustained  in 
this  court  against  revising  the  interlocutory  acts  and  orders 
of  the  inferior  courts." 

The  court  proceeds  to  state  that  the  writ  of  error  coram 
nobis  is  now  generally  superseded  by  motion  ;  that  the  pro- 
ceeding, where  in  force,  "  is  not  one  of  those  remedies  over 
which  the  supervising  power  of  this  court  is  given  by  law ;" 
and,  in  conformity  with  the  decision  in  Walden  vs,  Craig, 
declares  that  the  judgment  of  the  court  below  opening  a 
judgment  rendered  many  years  previously,  could  not  be  ex- 
amined, in  error,  by  the  Supreme  Court.  See  also  Van  Ness 
vs.  Van  Ness,  6  Howard,  62  ;  Grant  vs.  Phoenix  Ins.  Co.,  106 
U.  S.,  429. 

4th.  The  order  below  does  not  require  the  continuances 
to  be  entered  on  the  docket,  as  is  directed  by  the  act  of 
1787,  ch.  9,  sec.  6,  and  it  is  insisted  that  this  omission  is  as- 
signable as  error. 

The  point  is  immaterial  at  this  stage  of  the  case,  but  a& 
matter  of  practice  it  may  be  said  that  it  would  be  proper 
such  entries  should  be  made  on  the  docket  before  the  case 
goes  to  trial  again  :  though  the  want  of  the  continuances  is 
aided  by  the  appearance  of  the  party.    2  Sellon,  836. 

They  can  perfectly  well  be  made  now,  and  without  any 
injury  to  the  plaintift".  In  the  two  cases  in  2d  Harr.  &  Gill, 
cited  by  the  plaintiff's  counsel,  the  court  below  had  ordered 
the  judgments  to  be  stricken  out,  without  directing  a  new 
trial  to  be  had,  and  the  plaintiff  would  therefore  have  been 
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compelled,  in  those  cases,  ^^  not  only  to  pay  the  costs  of  the 
action,  but  to  begin  de  novoj^  exposed  to  the  chances  of  a  plea 
of  the  statute  of  limitations.  Such  is  not  the  predicament 
of  the  plaintiff  here,  for  the  order  expressly  directs  the  case 
to  be  tried  anew. 

The  appeal  is  dismissed. 


Caroline  Nelson  vs,  Charles  E.  Henrt  bt  al. 
Equity.    No.  7968. 

5  Decided  March  80, 1188. 

I  JoBtlces  Ooz  and  Jamm  sitting. 

1.  A  deed  of  bargain  and  sale  of  real  estate  not  recorded  within  six 
months  from  its  date,  and  containing  no  trust  expressed  upon  its  face, 
is  void  against  creditors  whose  judgments  were  obtained  prior  to  its 
record,  although  subsequent  to  the  date  of  the  deed. 

2.  While  it  is  true  that  a  judgment  creditor  does  not  levy  upon  any 
other  or  better  title  than  that  which  the  debtor  has,  and  that  he  talces 
it  subject  to  all  outstanding  equities,  yet  the  Statute  of  Frauds  has 
made  it  necessary  that  any  trust  attaching  to  property  in  the  liands 
of  an  ostensible^ owner  shall  be  expressed  in  writing. 

3.  The  rule  established  by  the  Statute  of  Frauds  ancfthe  registry  laws 
is,  that  the  creditor  is  entitled  to  pursue  the  ostensible  title  even  though, 
it  may  not  be  the  real  title  of  the  debtor. 

STATEMENT   OF   THE    CASE. 

Appeal  from  a  decree  of  the  Special  Term. 

Daniel  Nelson,  being  seized  and  possessed  of  lot  29,  in  a 
subdivision  of  square  898,  in  the  District  of  Columbia,  con- 
veyed the  same  on  the  25th  day  of  May,  1877,  by  a  deed 
duly  recorded,  and  absolute  on  its  face,  to  A.  A.  Marr,  the 
intention  being  to  vest  the  title  in  Nelson's  wife,  Caroline, 
by  a  deed  to  be  subsequently  made  to  her  by  Marr.  In  pur- 
suance of  this  intention,  Marr,  on  the  6th  of  June,  1877,  execu- 
ted to  her  a  fee-simple  deed  of  the  property,  but  did  not  place  it 
upon  record  until  the  2d  day  of  August,  1881.  In  the  meantime 
a  judgment  was  obtained  on  the  6th  of  April,  1881,  by  Bing- 
walt  &;  Hack  against  Marr,  and  on  the  80th  of  August,  1881^ 
^  fieri  JacioLS  was  issued  thereon,  and  a  levy  made  by  the 
United  States  marshal,  Charles  S.  Henry,  upon  the  property 
described.     Whereupon  Catherine  Nelson  filed  this  biU^ 
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eetting  forth  the  above  facts,  and  claiming  the  property  as 
her  separate  estate^  and  alleging  that  no  title  existed  in 
Marr,  the  conveyance  having  been  made  to  him  as  tmstee 
for  the  purpose  of  conveying  the  property  to  plaintiff.  The 
bill  concluded  with  a  prayer  that  the  judgment  be  declared 
no  lien  upon  the  property,  and  that  the  defendants  be 
perpetually  enjoined  from  selling  the  same^  and  for  general 
relief. 

The  answer  of  the  defendants^  Ringwalt  &  Hack,  denied 
that  the  property  was  the  separate  estate  of  plaintiff ;  ad- 
mitted the  execution  of  the  deed  from  Nelson  to  Marr,  but 
denied  that  he  held  the  same  as  trustee  for  the  purpose  of 
making  a  conveyance  to  plaintiff,  or  for  any  other  purpose 
than  that  expressed  upon  the  face  of  the  deed  itself.  They 
averred  that  said  declaration  of  trust  was  not  in  writing,  and 
claimed  the  benefit  of  the  Statute  of  Frauds  ;  that  the  in- 
debtedness represented  by  said  judgment  was  contracted  by 
Marr  after  said  conveyance  to  him,  and  while  the  records 
showed  that  he  was  the  legal  owner  thereof,  and  on  the  faith 
of  such  ownership  unusual  forbearance  and  indulgence  was 
granted  him  by  defendants  touching  said  indebtedness,  both 
before  and  after  said  suit  at  law  was  begun,  and  even  after 
said  judgment  was  obtained ;  that  they  incurred  great  ex- 
pense in  bringing  said  suit  at  law,  and  in  marshal's  fees^  ad- 
vertising, etc.,  which  they  would  not  have  done  had  they 
received  notice  that  said  Marr  had  no  interest  in  said 
property. 

The  answer  of  the  defendant  Marr  admitted  the  substan- 
tial allegations  of  the  bill.  The  defendant  Henry  disclaimed 
any  knowledge  of  the  material  parts  thereof,  and  neither 
denied  nor  admitted  the  same  ;  he  admitted  that  he  held  the 
office  of  marshal,  and  that  he  levied  on  said  real  estate  by 
virtue  of  said  /!.  /a.>  and  caused  the  same  to  be  advertised 
for  sale. 

The  facts,  as  stated  by  the  bill,  were  substantially  proved 
by  the  evidence ;  and  on  the  hearing  the  court  below  passed 
a  decree  enjoining  the  defendants  as  prayed  and  declaring 
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the  jadgment  mo  lien  npon  the  property.    From  this  decree 
defendants  appealed. 

T.  F.  MiLLBR  and  Charlbs  Pblham  for  complainant. 

C.  M.  Matthews  and  E.  A.  Kewman  for  defendants  : 

The  trnst  attempted  to  be  established  in  this  cause  is  an 
express  trust,  and  not  a  ^Hrust  or  confidence"  contemplated 
by  section  8  of  the  Statute  of  Frauds. 

As  to  what  are  resulting  trusts  see  Browne  on  Statute  of 
Frauds,  sees.  80  and  84  ;  Parker's  Heirs  vs.  Bodeley,  4  Bibb, 
102  ;  Osterman  vs.  Baldwin,  6  Wall.,  128. 

Being  an  express  trust,  under  the  Statute  of  Frauds,  it 
must  be  "  manifested  or  proved  by  some  writing  signed  by  the 
party  who  is  by  law  enabled  to  declare  such  trusts."  Stat- 
ute of  Frauds,  sec.  7. 

Assuming,  for  the  sake  of  argument,  that  the  trust  al- 
leged in  the  bill  could  be  proved  by  parol,  the  testimony  in 
this  cause  is  insufficient  to  warrant  a  court  in  passing  a  de- 
cree, the  well-settled  principle  being  that  where  the  defend- 
ant in  express  terms  negatives  the  allegations  in  the  bill,  and 
in  the  evidence  only  one  person  affirms  what  has  been 
so  negatived,  the  court  will  not  make  a  decree.  1  Dan'l 
Gh.  P.,  848  (note  7) ;  Morrison  vs.  Shuster,  1  Mackey, 
190. 

The  complainant  has  no  separate  estate  in  said  real  estate, 
having  according  to  her  bill,  acquired  the  same  during  her 
marriage  by  gift  and  conveyance  from  her  husband.  She 
can,  therefore,  maintain  no  suit  in  reference  thereto.  Ke- 
vised  Statutes  (D.  C),  sections  727-8-9. 

The  judgment  rendered  April  6th,  1881,  is  a  prior  lien  to 
the  deed  from  Marr  to  Nelson,  dated  June  6, 1877,  and  re- 
corded August  2, 1881.  Revised  Statutes  (D.  C),  sees.  446, 
and  447  ;  Act  of  Congress,  April  29, 1878,  Statutes  at  Large^ 
vol.  20,  p.  89;  Hill  vs.  Paul,  8  Mo.,  482;  Reed  vs.  Austin 
Heirs,  9  Mo.,  722  ;  Knell  vs.  Building  Association,  84  Md., 
71 ;  Helm  vs.  Logan,  4  Bibb,  78  ;  Sicard  vs.  Davis,  6  Peters, 
124 ;  Freeman  t;^.  Douglass,  No.  6,071,  Eq.  Doc.  18. 

Without  multiplying  authorities,  we  aaswt  that  in  the  fcd« 
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lowing  States  the  principle  has  been  adopted  that  a  deed  or 
mortgage,  though  valid  without  record,  as  between  the  par- 
ties and  their  heirs,  is  not  valid  as  against  even  the  process  of 
the  grantor's  creditors  without  notice,  except  from  the  time  of 
recording,  viz.,  Ohio,  Massachussetts,  New  Hampshire,  Ver- 
mont, Rhode  Island,  Minnesota,  California,  Colorado,  Kansas, 
Arkansas,  Kentucky,  Tennessee,  Louisiana,  Texas,  Florida, 
North  Carolina,  Virginia  and  West  Virginia. 

In  all  other  States  where  a  different  doctrine  prevails,  the 
statutes  do  not  protect  a  judgment  creditor  of  the  grantor 
from  the  effect  of  a  prior  unrecorded  deed  or  mortgage  as 
the  statute  in  this  District  does. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

In  this  case  we  are  constrained,  with  no  little  reluctance, 
to  reverse  the  decision  below  and  award  the  decree  in  favor 
of  the  judgment  creditor.  We  feel  reluctance  in  doing  this 
because  the  case  is  a  very  hard  one.  A  man  named  Nelson, 
represented  as  a  poor  and  ignorant  man,  conveyed  certain 
property  to  a  third  party,  with  the  understanding  that  it 
should  be  reconveyed  to  his  (Nelson's)  wife.  The  deed  from 
Nelson  was  put  on  record,  but  the  deed  to  his  wife  was  not 
recorded  for  three  years  after  its  date.  In  the  meantime, 
certain  parties  obtained  judgment  as  creditors  against  the 
grantee,  and  levied  on  the  same  property,  and  this  bill  was 
filed  by  Mrs.  Nelson  to  restrain  action  on  that  judgment. 
Under  the  law  in  regard  to  registration,  as  it  has  been  held 
by  the  Supreme  Court  of  the  United  States,  and  by  a  num- 
ber of  other  courts,  we  are  satisfied  that  this  deed  back  to 
Mrs.  Nelson  must  be  treated,  as  regards  the  judgment  credi- 
tor, as  if  it  had  no  existence  ;  it  has  no  operation  as  against 
such  creditor,  except  from  the  time  it  was  actually  recorded. 
If  it  had  been  recorded  within  six  months,  it  would  have 
operated  from  its  date ;  but  it  was  not  recorded  for  over 
three  years,  and,  therefore,  as  against  a  judgment  creditor, 
it  is  simply  void,  and  the  property  must  be  regarded  as  if  it 
had  remained  in  the  trustee,  and  was  his  property.  It  is 
true  that  the  judgment  creditor  does  not  levy  upon  any 
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other  or  better  title  than  that  which  the  debtor  has,  and  that 
he  takes  it  subject  to  all  oatstanding  equities ;  but  the  Stat- 
ute of  Frauds  has  made  it  necessary  that  any  trust  attaching 
to  property  in  the  hand  of  an  ostensible  owner,  shall  be  ex- 
pressed in  writing.  We  have  sought  to  find,  in  the  deed 
back  to  Mrs.  Nelson  evidence  of  a  trust  for  her  benefit,  but 
we  have  been  unable  to  find  it.  It  purports  to  be  simply  a 
transaction  of  bargain  and  sale  for  a  money  consideration  ; 
if  that  be  evidence  of  a  trust,  then  in  all  such  cases,  where 
deeds  have  been  held  void  as  against  creditors,  they  ought  to 
harve  been  held  to  contain  evidence  of  a  trust :  which  has 
not  been  the  case.  This  deed  is  no  evidence  of  anything  be- 
yond what  it  purports  on  its  face  to  be ;  and  taking  the 
Statute  of  Frauds  and  the  registry  laws  together,  the  rule 
which  they  establish  is,  that  the  creditor  is  entitled  to  pur- 
sue the  ostensible  title,  even  though  it  may  not  be  the  real 
title  of  the  debtor.  The  case  is  a  hard  one,  but  at  the  same 
time  it  is  no  harder  than  if  the  trustee  had  sold  the  property 
to  a  third  party  for  value,  without  notice ;  in  which  case 
there  is  no  question  that  the  equity  of  the  purchaser  would 
prevail  over  that  of  the  cestui  que  triLSt  The  decree  is  set 
aside  and  the  bill  dismissed. 

[NoTB. — ^A  motion  for  leave  to  reargue  this  case  was,  on 
June  27,  1883,  overruled.] 
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Catherine  Tibrnbt 

vs. 

Frank  E.  Corbbtt  and  Israel  0.  O'Neal. 

Law.    No.  22,854. 

(  Decided  Febniary  2C  1888. 
^  i  The  CmBF  JusTioi  and  Justices  Haonib  and  Oox  tittlnf . 

1.  Declarations  of  the  vendor  or  assignor  made  subsequently  to  th» 
transfer  of  property  by  him  are  not  admissible  in  evidence  for  the 
purpose  of  impeaching  such  transfer. 

5.  Where  the  vendor  took  the  property  to  the  presence  of  the  vendee, 
told  her  it  was  hers,  gave  her  a  bill  of  sale,  and  took  a  dollar  appar* 
ently  to  bind  the  bargain,  and  the  vendee  thereupon  asked  the  vendor 
to  retain  and  take  care  of  the  property  for  her,  this  is  a  delivery  con- 
structively and  symbolically  if  not  actually. 

8.  Under  the  Maryland  act  of  1729,  ch.  8,  sec.  5,  in  force  in  this  District, 
an  executor  or  administrator,  as  such,  cannot  assail  any  transfer  of 
property  which  would  be  good  against  the  deceased  were  he  living ; 
any  rights  which  they  may  have  as  creditors  to  impeach  the  transac- 
tion must  be  pursued  by  them  in  that  capacity. 

4.  Form  of  Judgment  for  plaintiff  in  an  action  of  detinue. 

6.  A  judgment  in  detinue  if  improperly  entered,  may  be  reformed  by 
the  general  term  so  as  to  be  according  to  the  precedents,  without 
sending  the  case  back  for  a  new  trial. 

Motion  for  new  trial  on  exceptions. 

The  Case  is  stated  in  the  opinion. 

T.  Jesup  Miller  and  R.  B.  Lewis  for  plaintiff*. 

Edwards  &;  Barnard  for  defendant  : 

Mr.  Justice  Oox  delivered  the  opinion  of  the  court 

This  was  an  action  rather  unusual  in  form,  but  yet  justified 
by  precedent  perhaps,  for  the  wrongful  detention  by  the 
defendants  of  certain  property  belonging  to  the  plaintiff", 
consisting  of  horses  and  a  carriage. 

The  facts  relied  upon  and  claimed  to  have  been  established 
by  the  plaintiff  are  that  this  was  formerly  the  property  of 
the  Spanish  Minister  at  Washington,  who,  on  leaving  this 
country,  sold  the  horses  and  carriage  to  his^wn  coachman 
who  afterwards  sold  it  to  Edward  Strong,  and  gave  him  a 
bill  of  sale  dated  the  6th  of  April,  1879,  and,  on  the  same 
day,  Strong,  for  the  consideration  of  one  dollar,  bargained, 
sold  and  conveyed  to  Catherine  Tierney,  the  plaintiff,  the 
same  property.  It  seems  that  Strong  was  then  engaged  to 
be  married  to  the  plaintiff,  who  was  employed  as  cook  ia 
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the  ^mi^  of  Judge  Bartley.  Id  the  laqgiuige  of  the  plain- 
tiff, who  was  on  the  witness  ^tand.  Strong  told  her  that  he 
had  bought  this  property  for  her ;  he  went  to  Judge  Bart- 
ley's  and  called  her  out  on  the  porch  and  told  her  it  was 
hers ;  he  delivered  to  her  a  bill  of  sale,  and  she  gave  him  a 
dollar  and  told  him  to  drive  the  coach  and  take  care  of  it. 
After  Strong  gave  the  plaintiff  the  bill  of  sale,  she  put  it  in 
a  trunk  and  kept  it  for  a  long  time,  and  on  one  occasion  she 
gave  it  to  Strong  for  a  special  purpose  and  never  got  it  back 
until  after  Strong's  death.  Strong  gave  money  to  the  wit- 
ness at  various  times,  and  after  Strong's  death  the  carriage 
and  horses  were  kept  in  Judge  Bartley's  stable.  . 

On  the  other  hand,  the  defendants  claim  that  Strong 
retained  possession  of  the  property  up  to  the  time  of  his 
death  ;  that  he  made  a  will  just  before  his  death,  and  that 
if  the  plaintiff  derived  any  title  from  him  at  all,  she  derived 
it  from  this  will,  and  not  from  the  alleged  bill  of  sale  or 
gift,  made  some  time  before ;  that  after  the  execution  of 
this  bill  of  sale,  one  Crusor  obtained  a  judgment  against 
him  before  a  justice  of  the  peace  for  forty  dollars  for  feed 
furnished  these  same  horses,  and  about  six  months  after 
Strong's  death,  the  will  meanwhile  never  having  been  estab- 
lished, or  even  offered  Jbr.  probate  in  the  orphan's  court, 
Grusor  having  obtained  judgment  against  Strong,  as  stated, 
applied  to  the  court,  as  creditor,  for  letters  of  administration 
against  Strong's  estate,  and  on  those  letters  took  this  prop- 
erty out  of  the  possession  of  Tierney.  HAving  obtained  an 
order  from  the  orphans'  court  for  sale,  he  took  the  property 
to  Alexandria  and  it  was  there  purchased  in  good  faith  by 
the  defendants. 

The  will  of  Strong  is  also  put  in  evidence,  in  which,  in 
general  terms,  he  gives  and  bequeaths  to  Catherine  Tierney 
*'  any  and  all  personal  property  of  whatsoever  description 
that  may  now  be  in  my  possession,  or  that  may  hereafter 
come  into  the  hands  of  my  executor,"  &c. 

The  theory  of  the  defense  was,  that  this  traqsacticm,  oi^ 
i^hJlph  the  plaintiff  relies  for  her  title,  was  not  a  valid  on^^ 
f^d  ii\^  oaly  title  ohe  could  derivj^  xawt  h^  UAd^r  t^^ie  will  of 
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Strong,  and  taking  it  in  that  way,  she  most  take  it  in 
sabordination  to  the  claims  of  creditors ;  and  the  will  not 
having  been  probated;  Crusor,  having  taken  out  letters  of 
administration,  being  a  creditor^  could  pass  title  to  the 
defendants. 

At  the  trial  of  the  case,  on  cross-examination  of  the 
plaintiff's  witness,  the  defense  offered  to  prove  that  Strong, 
while  his  will  was  being  prepared  and  signed,  stated  that 
the  property  referred  to  in  that  will  was  the  property 
referred  to  in  this  suit,  that  is,  the  horses  and  carriage. 
That  was  excluded,  and  this  was  the  subject  of  the  first  ex- 
ception. On  offering  testimony  for  the  defense,  it  was 
attempted  to  be  shown  that  Strong  made  a  declaration  at 
the  time  he  made  his  will  that  he  was  making  the  will  in 
order  to  give  the  horses  and  carriage  to  the  plaintiff.  That 
was  excluded  and  was  the  subject  of  the  second  exception. 
So  that  the  first  and  second  exceptions  are  substantially  on 
the  same  point,  that  is,  in  relation  to  the  exclusion  by  the 
court  of  declarations  made  by  Strong  at  the  time  he  was 
making  the  will,  applying  the  terms  of  the  will  to  this 
specific  property. 

It  is  said  on  behalf  of  the  defendant  that  oral  declarations 
of  the  testator  made  before  and  at  the  time  of  the  executing 
of  the  will,  are  always  admissible  for  the  purpose  of  identifj- 
ing  the  property  as'  between  parties  claiming  under  the  will 
— that  is  different  legatees,  or  legatees  and  next  of  kin. 
We  have  no  occasion  to  dispute  the  general  proposition  that 
the  declarations  of  the  testator  are  admissible  simply  for  the 
purpose  of  settling  the  identity  of  property  claimed  under 
the  decedent.  But  that  is  not,  really,  the  purpose  for  which 
the  declarations  were  offered  here.  They  were  offered  here 
really  to  show,  in  substance,  a  continued  assertion  of  title  to 
this  property  by  Strong  up  to  the  time  of  his  death,  and  in- 
directly to  show  title  in  him  at  that  time,  for  the  purpose 
of  bringing  this  property  under  the  operation  of  the  will,  and 
therefore  in  subjection  to  the  claims  of  creditors.  The 
plaintiff  having  offered  evidence  tending  in  the  first  instance 
to  show  a  prior  assignment  to  her,  either  in  the  shape  of 


Digitized  by  CjOOQIC 


TiBRNBT  V.  CORBBTT.  267 

gift  or  Bale,  these  sobseqaent  declarations  of  the  deceased  are 
oiFered  for  the  purpose  of  impeaching  his  own  alleged  trans- 
fer. In  other  words,  thej  are  offered  in  derogation  of  his 
own  act  of  assignment,  whether  by  gift  or  sale. 

We  think  it  very  clear  that  the  ex  parte  declarations  of  a 
party  made  sabsequent  to  an  alleged  assignment  are  not  to 
be  proved  in  impeachment  of  that  assignment.  Therefore 
the  court  was  right  in  excluding  this  testimony.  These  ex- 
ceptions could  not  be  sustained. 

The  next  exception  is  to  an  instruction  of  the  court  given 
at  the  instance  of  the  defendant.  The  court  said,  ^'if  the 
jury  believe  from  the  evidence  that  the  right  of  property  in 
the  carriage,  horses  and  harness,  mentioned  in  the  declara- 
tion, was  transferred  by  Edward  Strong  in  his  lifetime  to 
the  plaintiff',  Kate  Tierney,  the  personal  representative  could 
only  succeed  to  such  rights  of  property  as  Edward  Strong 
himself  had ;  and  taking  possession  of  the  said  property  by 
the  personal  representative  could  not  divest  the  plaintiff'  of 
her  rights."  That  was  objected  to.  In  other  words,  if  the 
property  was  regularly  transferred  in  the  lifetime  of  Strong 
to  the  plaintiff,  Strong's  representatives  could  not  interfere 
with  her  title.  No  ground  was  stated  for  the  objection  to 
this  instruction,  and  the  terms  in  which  it  is  couched  are 
unobjectionable  as  a  proposition  of  law.  The  objection  now 
taken  is,  that  it  virtually  submitted  to  the  jury  the  deter- 
mination  of  a  question  of  law,  that  is  whether  the  right  or 
title  in  the  property  was  transferred  by  Strong  in  his  life- 
time to  the  plaintiff'.  This  supposed  vagueness  or  defect  in  . 
the  instruction,  the  defendants'  counsel  undertook  to  remedy 
himself,  by  asking  the  court  to  instruct  the  jury  that  the 
supposed  state  of  facts  did  not  amount  to  a  transfer  of 
property  from  Strong  to  the  plaintiff.  But  that  instruction 
contained  several  distinct  propositions,  and  it  is  admitted  in 
argument  now,  that  it  is  too  broad,  and  this  exception  to  the 
refusal  to  grant  it  is  not  insisted  on.  But  the  judge  below 
went  on  to  correct  the  supposed  fault  in  his  instructions  by 
charging  what  facts  would  amount  to  a  transfer  of  the  prop- 
erty.   He  said :  . 
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''The  issue  has  been  much  narrowed  by  the  ralings  of  the 
court  upon  the  prayers  asked  by  the  parties,  so  that  all  the 
jury  will  have  to  pass  upon  is,  as  to  whether  there  was  a  sale 
of  the  property  in  controversy  by  Strong  to  the  plaintiff,  so 
as  to  transfer  the  title  to  the  plaintiff  during  the  lifetime  of 
Strong.  The  property  was  purchased  by  Strong  with  his 
own  funds,  and  it  is  claimed  that  on  the  same  day  he  bought 
it  he  sold  it  to  the  plaintiff'  for  one  dollar,  and  gave  her  the 
bill  of  sale  in  evidence.  *  ♦  •  Now  it  is  for  you  to 
determine  whether  a  sale  of  the  property  from  Strong  to 
the  plaintiff  ever  actually  took  place  ;  and,  if  so,  whether  it 
was  a  bona  fde  sale.  If  you  find  that  it  did,  then  she  was 
the  owner  of  the  property  before  Strong  died  ;  and  whether 
she  actually  took  possession  or  not,  her  ownership  gave  her 
the  right  to  possession,  and  she  could  have  taken  possession 
at  any  time ;  and  she  actually  took  possession  after  .Strong's 
death." 

This  proposition  in  the  charge,  taken  together  with  the 
instruction,  amounts  simply  to  this,  that  if  the  jury  should 
find  a  bona  fide  sale  from  Strong  to  the  plaintiff*  in  his  life- 
time, then  the  property  was  transferred,  and,  if  they  so  found 
this  transfer  of  the  property,  the  personal  representative  of 
Strong,  after  his  death,  could  not  interfere  with  the  title. 
So  that,  so  far  as  the  first  instruction  was  defective  in  sub- 
mitting a  point  of  law  to  the  jury,  it  was  corrected  by  this 
additional  instruction  in  the  charge. 

But  it  is  objected  that  the  court  should  have  gone  further, 
.  and  have  said  to  the  jury  that  this  was  not  a  case  of  sale  at 
all,  but  a  case  of  gift,  and  was  defective  as  a  case  of  gift  by 
failure  to  deliver  the  property,  inasmuch  as  there  was  no 
evidence  of  delivery  in  this  case.  The  answer  to  that,  in 
the  first  place,  is,  that  no  exception  was  taken  to  this  part  of 
the  instruction,  and  it  is  too  late  now  to  make  that  objec- 
tion. But  in  the  next  place,  we  think  the  court  would  have 
rightfully  refused  to  give  that  instruction  if  it  had  been 
asked.  The  circumstances  are  that  Strong  took  this  carriage 
to  the  presence  of  the  plaintiff  and  told  her  it  was  hers,  and 
gave  her  a  bill  of  sale^  and  took  a  dollar^  apparently  to  bind 
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the  bargain,  and  »he  thereupon  aeked  him  to  retain  it  and 
take  care  of  it  for  her.  Now^  if  these  facts  were  believed 
by  the  jury,  it  seems  to  ns  that  they  amounted  to  delivery , 
constructively  and  symbolically,  if  not  actually.  As  to  cred- 
itors, it  would  be  a  question  of  bona  fides  ;  but  on  the  question 
of  delivery  to  consummate  a  gift,  it  seems  to  us  that  we  have 
here  the  elements  of  delivery  if  the  facts  are  to  be  believed 
by  the  jury,  and  that  the  court  could  not  be  found  fault  with 
now  for  not  having  instructed  the  jury  to  the  contrary.  We 
think  the  objection  to  the  instruction  of  the  court  in  that 
it  did  not  declare  this  to  be  a  gift,  and  imperfect  as  wanting 
in  the  element  of  delivery,  is  not  tenable,  and  that  the  court 
cannot  be  found  fault  with  now  for  having  omitted  to  give 
that  instruction. 

The  only  other  exception  relates  to  an  expression  at  the 
close  of  the  charge.    The  court  said  : 

^^The  bill  of  sale  was  not  acknowledged  and  recorded,  and 
the  possession  of  the  property  was  allowed  to  remain  with 
Strong  while  he  lived ;  and  if  he  had  creditors  at  the  time 
of  the  bill  of  sale,  the  failure  to  comply  with  the  law  in  this 
respect  would  have  rendered  the  sale  void  as  to  such  cred- 
itors. ^But  it  is  claimed  there  were  no  creditors  of  Strong 
at  this  time,  and  if  that  is  true,  then  I  instruct  you  that 
the  failure  to  acknowledge  and  record  the  bill  of  sale  within 
twenty  days  will  not  render  the  bill  of  sale  void.  It  would 
be  valid  as  between  the  parties,  and  in  fact  as  to  everybody 
else,  if  there  were  no  creditors.  There  is  evidence  that 
Strong  owed  Crusor  for  feed  for  the  same  horses,  but  that 
bill  was  contracted  after  the  alleged  time  of  the  bill  of  sale 
to  the  plaintiff." 

To  that  portion  of  the  instruction  which  states  that  the 
bill  of  sale  would  be  valid  as  between  the  parties,  and,  in 
fact,  as  to  everybody  else,  if  there  were  no  creditors,  ex- 
ception is  taken.  In  the  exception,  are  these  words  in  paren- 
thesis, in  the  language  of  the  court,  'Hhe  possession  remain- 
ing in  the  vendor,  and  the  bill  of  sale  not  being  acknowl- 
edged and  recorded  in  twenty  days."  In  other  words,  the 
exception  is,  that  if  the  property  remained  in  possession  of 
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the  vendor,  and  tHe  bill  of  sale  was  not  recorded  withia 
twenty  days,  the  court  was  wrong  in  saying  that  it  would  be 
valid  as  between  the  parties,  and,  in  fact,  as  to  everybody 
else,  if  there  were  no  creditors.    If  these  words  be  taken 
I  alone  from  the  charge,  they  make  an  unimpeachable  propo- 
sition of  law,  because  the  bill  of  sale  is  good  as  between  the 
parties,  and  the  exception  is  faulty  in  not  being  more  specific. 
I  think  there  probably  was  a  little  mistake  in  the  form  in  which 
it  was  taken  as  presented  in  the  record.    It  is  probable  that  the 
court  was  understood  to  say  that  if  the  possession  remained 
in  the  vendor,  and  the  bill  of  sale  was  not  recorded  within 
twenty  days,  then,  under  the  statute,  it  would  be  valid  as 
agains  subsequent  creditors.    I  will  assume  that  to  be  the^ 
proposition  ;  let  us  see  how  that  afiects  the  case.     Supposing 
that  the  court  ought  not  to  have  said  that  the  bill  of  sale 
was  valid  as  against  subsequent  creditors  while  possession  was 
retained  and  the  bill  of  sale  never  put  on  record.     Sup- 
pose that  to  be  the  error.     If  the  proceeding  under  which 
these  parties  derived  title  had  been  a  proceeding  by  credi- 
tors as  such,  then  it  would  become  a  very  material  question 
whether  the  bill  of  sale  was  valid  as  against  subsequent  credi- 
tors or  not.     But,  in  point  of  fact,  the  proceeding  was  by 
administration,  and  the  title  is  derived  entirely  through  a 
supposed  administration  of  the  estate  of  Strong.     Crusor 
took  possession  of  the  property  qua  administrator,  and  un- 
dertook to  sell  as  such  and  pass  title  as  administrator,  so  that 
the  question  is,  is  a  bill  of  sale  void  as  against  creditors,  void 
as  against  an  administrator  ?     Is  the  latter  a  representative 
of  creditors?     That  is  a  very  serious  question,  and  it  re- 
quires some   examination.    The   act  of  assembly  of  1729> 
ch.  8,  sec.  5,  provides  that  "  no  goods  or  chattels,  whereof 
the   vendor,  mortgagor  or  donor  shall  remain   in   posses- 
sion, shall  pass,  alter  or  change,  or   any  property  thereof 
be    transferred    to    any   purchaser,   mortgagee    or  donee, 
unless  the  same  be  by  writing,  and  acknowledged  before  one 
provincial  justice,  or  one  justice  of  the  county  where  such 
seller,  mortgagor  or  donor  shall  reside,  and  be  within  twenty 
days  recorded  in  the  records  of  the  same  county.    Nothing 
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in  thU  act  shall  exteud  or  be  construed  to  extend  to  make 
void  any  such  sale,  mortgage  or  gift  against  such  seller,  mort- 
gagor or  donor,  his  executors,  administrators  or  assigns  only,, 
or  any  claiming  under  him,  her  or  them." 

Unquestionably  the  assignment  could  not  have  been  dis- 
puted by  Strong  himself  in  his  lifetime^  but  can  it  be  as- 
sailed as  void  under  the  act  of  assembly  of  1729  by  his  ad- 
ministrator? On  this  question  we  cannot  pursue  a  safer 
course  than  to  be  guided  by  the  decisions  of  the  Court  of  Ap- 
peals of  Maryland,  which  have  been  rendered  from  time  to 
time  during  fifty  years  past,  in  the  construction  of  this 
statute  ;  and  they  have  said  emphatically  that  not  only  the 
donor  but  his  personal  representative  cannot  impeach  a 
transaction  of  that  sort,  however  creditors  might  assail  it. 
The  question  immediately  suggests  itself  what  remedy  has  a 
creditor  under  these  circumstances  if  the  creditor  cannot 
sue  the  administrator  ?  The  court  of  appeals  lay  down  two 
courses  for  the  creditor  to  pursue.  In  the  first  place  he  may 
sue  the  fraudulent  assignee  of  the  deceased  as  executor  de 
son  tort 

And  they  go  further  and  say  that  if  the  personal  repre- 
sentative is  himself  a  creditor  (which  was  this  case)  that 
does  not  prevent  him  from  pursuing  the  property  by  thia 
same  proceeding  in  the  character  of  creditor,  but  not  as  ad- 
ministrator. This  very  question  was  decided  in  6  Harris  & 
Johnson,  61.  In  that  case  a  man  had  made  a  bill  of  sale  to 
his  own  son.  The  executor,  who  was  also  a  creditor,  took 
possession  of  the  property,  and  the  son  brought  an  action 
to  recover  it,  which  was  sustained. 

That  was  a  case  where  the  donee  under  the  unrecorded  as- 
signment was  not  a  defendant  taking  possession,  but  was  a 
plaintift*  seeking  to  recover,  and  the  court  sustained  his  title 
against  the  executor,  and  said  that  the  latter,  as  creditor,  had 
no  right  to  take  possession  of  the  property,  and  as  executor  he. 
was  bound  by  the  act  of  his  testator. 

It  is  followed  by  other  cases  unnecessary  to  refer  to  ia 
detail. 

Another  remedy  suggested  is  that  a  creditor  may  file  his 
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bill  igeAhfSt  the  executor  and  the  fraudulent  assigned  together 
and  have  the  property  applied  to  debts. 

So  that  we  are  constrained  by  the  authorities  to  hold 
that  Crusor,  in  this  case,  as  administrator,  could  not  inter- 
fere with  this  property,  and  could  not,  therefore,  take  pos- 
eessin  of  it  and  pass  title — and  since  the  ouly  title  derived 
Was  from  him  as  administrator,  the  court  did  no  harm  to 
the  defendant  if  it  erroneously  asserted  that  the  assignment 
was  good  as  against  subsequent  creditors. 

The  only  question  remaining  is  in  regard  to  the  form  of 
judgment  in  the  case.  The  motion  by  defendants  was  to 
correct  the  entry  of  judgment  by  making  the  same  in  the 
alternative,  that  the  defendants  return  the  property  or  pay 
the  damages  assessed,  which  motion  was  overruled,  and  the 
defendants  appealed  to  this  court.  We  must  follow  prece- 
dents in  this  case,  and  the  precedents  show  there  was  an 
error  in  the  form  of  this  judgment.  The  form  in  which  a 
judgment  is  rendered  in  this  kind  of  case  is  found  in  Har- 
ris' Entries,  p.  200,  as  follows  : 

"The  jurore  do  say  that  the  said  D.  "detains  from  the 
said  P.  the  within  writing  obligatory  in  the  declaration  afore- 
said mentioned,  in  manner  and  form  above  specified,  as  the 
said  P.  above  against  him  both  complained,  and  they  do  as- 
sess the  damages  of  the  said  P.  for  the  value  of  the  said 
writing  obligatory  to  £100  current  money,  and  they  do  also 
assess  the  damages  of  the  said  P.  by  reason  of  detaining 
that  writing  obligatory  to  £10  current  money,  therefore  it  is 
considered  by  the  court  here  that  the  said  P.  recover  against 
the  said  D.  the  aforesaid  writing  obligatory,  if  the  said  P. 
can  have  the  same  delivered  to  bim  ;  and  if  the  said  P.  can- 
not have  the  same  delivered,  then  the  aforesaid  sum  of  £100 
current  money,  for  the  value  of  the  same,  and  the  said  £10 
current  money,  for  his  damages  aforesaid,  by  the  jurors  afore- 
said, in  form  aforesaid  assessed,  as  also  the  sum  of to 

the  same  P.  on  his  assent  adjudged  by  the  court  here  for  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  laid 
out  and  expended,  and  the  said  D.,"  &c. 

In  this  case  there  was  an  absolute  judgtnetit  entered  for 
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fio  much  monqy — aiz  hundred  dollars.  That  was  a  defect. 
There  are  two  conraes  open  to  the  conrt  in  correcting  tl^is 
error,  viz.:  One  to  send  the  case  back  for  a  new  trial,  which 
we  are  relaotant  to  do,  and  the  other  is  to  reform  the  judg- 
ment here  and  enter  it  according  to  precedents. 

We  think  the  damafires  are  too  large  in  this  case,  and  our 
suggestion  is  that  if  the  plaintiff  will  remit  $100,  we  will 
correct  the  jud^ent  here  and  make  it  conform  to  the  pre- 
cedents ;  that  the  plaintiff  recover  the  specific  property  if  it 
can  be  recovered  by  him,  and,  then,  if  not,  recover '  the 
amount  of  damages.  That  is  the  conclusion  we  have  reached 
in  this  case. 


Thomas  0*Dat  vs.  Louis  Vansant. 
Law.    No.  22,969. 

€  Decided  Mareh  B,  1883. 

I  The  Ceikf  JusTiOB  and  JastleeB  Haoit bb  and  Oox  sittluf . 

In  ejectment  when  the  plaintiff  derives  his  title  through  a  sale  made  by 
a  trustee,  by  reason  of  default  under  a  deed  of  trust  given  to  secure 
the  payment  of  a  sum  of  money,  it  Is  not  necessary  that  the  plaintiff 
shall  affirmatively  establish  by  parol  evidence  all  the  preliminaries 
showinfc  the  authority  of  the  trustee  to  sell,  such  as  the  default,  the 
regular  advertisement  of  the  sale  of  the  property,  Ac.  If,  after  the 
debt  is  doe,  according  to  the  terms  of  the  deed  of  trust,  the  trustee 
conveys  in  prpfessed  execution  of  the  trust  and  by  way  of  foreclosure, 
he  passes  the  legal  title  to  the  grantee  for  all  the  purposes  of  an  eject- 
ment suit.  .  H  he  has  acted  in  Eolation  of  his  trust,  the  remedy  against 
hkn  is  in  equity. 

.Motion  for  new  trial  on  exceptions. 

Thk  Casb  is  stated  in  the  opinion. 

M.  F.  Morris  and  Frbb.  W.  Jonbs  for  plaintiff. 

H.  T.  Taooart  and  R.  P.  Jackson  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  coart. 

This  was  an  ejectment  suit  relating  to  part  of  lot  18,  square 
«7,  in  the  city  of  Washington.  The  plaintiff  derived  his 
title  through  a  sale  made  by  a  trustee  by  reason  of  default 
under  a  deed  of  trust  given  to  secure  the  payment  of  a  sum 
of  money. 
18 
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At  the  trial,  the  rnling  of  the  court  was,  in  substance,  that 
because  the  plaintiff  had  failed  to  prove  that  the  debtor  who 
gave  the  deed  of  trust  was  in  default  at  the  time  of  sale,  aod 
also  failed  to  prove  aflSrmatively  the  regular  advertisement 
of  the  sale  of  the  property  under  the  deed  of  trust,  therefore 
the  plaintiff  was  not  entitled  to  recover.  In  other  words, 
it  was  held  that  in  an  ejectment  suit  the  party  claiming 
under  a  sale  made  by  authority  of  a  deed  of  trust,  must 
affirmatively  establish  by  parol  evidence  at  the  trial,  all  the 
preliminaries  showing  authority  to  sell.  That  was  excepted 
to,  and  that  is  the  only  question  brought  before  us  in  this 
record. 

We  think  there  was  error  in  that  ruling.  The  due  publi- 
cation of  notice  of  sale  and  the  fact  that  the  debtor  is  in 
default  are  matters  in  pais  entirely.  There  are  no  methods 
known  of  making  them  matters  of  record,  and  after  the  lapse 
of  a  certain  time,  it  would  be  impossible  to  prove  them  by 
parol.  We  think  that  after  a  debt  is  due  according  to  the 
terms  of  the  deed  of  trust,  and  the  trustee  conveys  in  pro- 
fessed execution  of  his  trust  and  by  way  of  foreclosure  of  the 
deed  of  trust,  he  passes  the  legal  title  to  the  grantee  for  all 
the  purposes  of  an  ejectment  suit  founded  on  such  title.  If 
he  acts  in  violation  of  his  authority  under  the  trust,  it  is 
very  easy  for  the  grantor  to  invoke  the  aid  of  a  court  of 
chancery  to  establish  his  title.  But  we  think  it  sufficient  to 
show  that  the  trustee  conveyed  a  legal  title  professedly  in 
execution  of  his  trust.  If  it  were  made  necessary  for  the 
plaintiff'  in  an  ejectment  suit  to  establish  all  these  prelimi- 
naries which  are  matters  in  pais  it  would  Very  seriously  affect 
the  security  of  all  titles  in  trust. 

We  think  the  court  below  erred  in  that  respect,  and  a 
new  trial  is  therefore  granted. 
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Clifton  Anderson  and  Julia  Ann  Fox 

vs. 

William  Smith. 

Law.    No.  26,636. 

5  Decided  March  5, 18^3. 

/The  OuisF  JnsTiCB  and  Joeiiccs  Haonsr  and  Coz  sittinf . 

1.  In  ejectmeat  in  this  District  the  general  rule  is  that  in  making  proof 
of  record  title  the  plaintiff  must  go  baclc  to  the  original  source  and 
show  a  grant  either  from  the  State  of  Maryland  or  the  United  States, 
and  then,  if  there  should  be  a  hiatus  in  the  chain  of  title,  twenty  yeara 
possession  in  conformity  with  the  deeds  will  raise  a  presumption  of 
the  missing  linlLs.  But  when  both  parties  claim  title  from  the  same 
source  it  is  not  necessary  to  go  beyond  that  source. 

2.  When  the  plaintiff  has  failed  to  trace  title  from  the  State  of  Maryland 
or  the  United  States,  and  the  defendant,  instead  of  resting  upon  that 
defect,  goes  on  with  his  evidence  and  in  the  course  of  it  shows  that  he- 
is  claiming  from  the  same  source  as  the  plaintiff,  the  defect  in  th& 
plaintiff 's  proof  will  be  cured. 

3.  The  relationship  of  a  deceased  party  cannot  be  established  by  his  own 
declarations,  but  must  be  proved  aliunde ;  when,  however,  that  re- 
lationship is  once  established,  his  declarations  as  to  kinship  of  other 
parties  are  admissible. 

4.  An  exception  to  this  rule  is  allowed  only  in  cases  of  very  ancient 
pedigree,  where  it  is  impossible  to  find  proof  of  the  declarant^s  rela- 
tionship otherwise  than  by  his  own  declarations,  but  even  in  that 
case  some  degree  of  evidence  is  required. 

6.  A  party  has  a  right  to  designate  his  own  heirs ;  whether  he  be  mis- 
taken as  to  the  relationship  or  not  concerns  no  one  but  himself ;  decla- 
rations of  a  deceased  party  upon  that  subject  are  therefore  properly 
admissible. 

6.  Proof  that  plaintiff's  parents,  who  were  slaves,  lived  together  ixk 
Virginia  as  man  and  wife,  without  proof  of  a  maiTiage  either  accord- 
ing to  law  or  according  to  any  custom  prevailing  at  the  time  in  any 
State,  cannot  be  received  as  evidence  of  the  legitimacy  of  their  off- 
spring. 

7.  The  provisions  of  section  724.  Revised  Statutes  of  the  District  of 
Columbia,  in  relation  to  the  cohabitation  of  colored  persons  previous 
to  their  emancipation,  applies  only  to  those  who  were  residents  of  th& 
District  of  Columbia. 

8.  In  an  action  of  ejectment  plaintiff  should  show  that  the  defendant  was 
in  possession. 

Thb  Case  is  stated  in  the  opinion. 

J.  MoDowBLL  Carrington  and  B.  B.  Lewis  for  plain- 
tiff: 

These  questions  were  all  considered  in  the  case  of  Jones^ 
Adm'rsy  vs.  Jones  et  al.,  86  Maryland,  page  448,  and  the  con- 
clasions  then  reached  sustain  the  ruling  of  Judge  Mac  Arthur 
in  this  case.  1  Phillips  on  Ev.,  240  ;  8  Starkie,  1119,  n.  (1) 
as  to  the  fourth  and  ninth  exceptions. 
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The  status  of  bastardy  was  as  foreij^n  to  the  con- 
dition of  slavery  as  the  status  of  le^timacy.  A  slave  was 
not  a  bastard,  and  therefore  he  was  not  incapable  of  in- 
heriting when  emancipated.  He  had  no  foul  or  corrupt 
blood.  Bishop  on  Marriage  and  Divorce,  vol.  I,  16  S-i ; 
Stikes  V8.  Sevanson,  44  Ala.,  688  ;  Jones'  Adm'r,  vs.  Jones  et 
Al.,  86  Md.,  448. 

The  custom  as  to  the  marital  relation  of  slaves  is  one 
of  which  the  courts  do  and  should  take  judicial  notice. 

In  this  case  we  have  proof  of  the  declaration  of  James 
-Taylor  and  Ben  Anderson  that  they  were  brothers — compe- 
tent as  eiridence,  and  the  court  below  was  right  in  refusing 
the  fourth  and  ninth  prayer 

RfiGiiirALD'TfiNDALL  ftud  B.  A.  Newman  for  defendant; 

1.  Plaintiffs  commence  chain  of  title   with  equity  pro- 
ceedings in  1819.     (See  Ist  exception.)     In  all  actions  of 
'  ejectment  the  plaintiff,  in  order  to  recover,  must  show  a 
grant  from  the  Proprietary.    Mitchel  vs.  Mitchell,  1  Md., 
44 ;  Oockey's  Lessee  vs.  Smith,  8  H.  ft  J.,  20. 

It  has  been  held  by  the  Circuit  Court  of  this  District  that 
it  is  unnecessary  to  show  grant  from  the  State  of  Maryland 
as  source  of  title  to  lots  in  the  city  of  Washington. 
O'Neal's  Lessee  vs.  Brown,  1  Cr.  C.  C,  69.  In  the  case 
of  city  lots,  however,  all  the  title  of  the  State  of  Maryland 
and  the  individual  owners  was  conveyed  to  the  United 
States  in  1791,  and  from  that  time,  and  with  the  United 
States  as  a  source,  it  is  necessary  to  show  title  in  reference 
to  said  lots.  The  individual  owners  of  land  in  the  District 
outside  the  city  did  not  convey  to  the  United  States,  and 
*%h6  only  effect  of  the  cession  upon  them  was  a  change  of 
sovereignty. 

•  Instead  of  beginning  their  title  wi,th  a  decree  passed  thirty 

V  years  after  the  cession,  thCi  plaintiffs  should   have  diown 

ijgrantsfrom  the  Proprietary,  or,  at  least,  as  is  the^  practice 

^^^tb  city  lots,*  oommeDced  their  chain.' of  title  at  the  date 

of  the  cession,  1791. 
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2.  DeclarationB  as  to  pedigree  admitted  withoat  proof 
aliunde  of  relationship  of  declarant  to  family. 

''  It  is  well  settled  that  before  the  declaration  as  to  pedigree 
can  be  admitted  the  relationship  of  the  declarant  to  the 
family  must  be  established  by  other  testimony."  Blackburn 
vs.  Crawford,  3  Wall.,  187. 

8.  Evidence  of  slaves  living  on  the  same  plantation  as 
man  and  wife,  without  proof  of  marriage  according  to  cus- 
tom or  law,  allowed  to  go  to  the  jury  as  conclusive  proof  of 
marriage. 

There  is  no  marriage  unless  the  parties  thereto  are  able  and 
willing  to  contract,  and  actually  contract.  There  is  no  tes- 
timony in  the  case  on  the  subject  of  marriage,  except  that 
the  plain  tifi''8  father  and  mother,  both  slaves,  lived  as  man 
and  wife  on  the  same  plantation  ;  there  is  no  evidence  of  con- 
sent of  the  master,  nor  the  performance  of  any  ceremony, 
nor  that  they  were  married  in  accordance  with  any  custom 
prevailing  at  the  time. 

A  slave  is  not  able  to  make  any  contract,  not  even  matri* 
mony.     1  Md.,  561. 

Cohabitation  and  mutual  recognition  between  slaves  as  bus* 
band  and  wife  do  not  constitute  that  relation  so  as  to  entitle 
them  to  the  privileges  and  disabilities  incident  to  husband  and 
wife  at  the  common  law.  State  vs.  Samuel,  2  Dev.  k  Bat. 
(N.  C.,Law),  177. 

There  are  two  enabling  acts  of  Congress  bearing  up- 
on the  marriage  of  slaves,  neither  of  which  apply  to  this 
case. 

Section  724,  Revised  Statutes  of  the  District  of  Col- 
umbia, provides  that,  "All  colored  persons  in  the  District 
who,  previous  to  their  actual  emancipation,  had  under- 
taken and  agreed  to  occupy  the  relation  to  each  other  of 
husband  and  wife,  and  were  cohabiting  together  as  such, 
or  in  any  way  recognizing  the  relation  as  existing,  on  the 
25th  of  July,  1866,  whether  the  rites  of  marriage  have  been 
celebrated  between  them  or  not,  are  deemed  husband  and 
wife,"  &c. 

Act  of  February  6, 1879^  supplement  to  Bev.  Stats.  U.  S. 
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Tol.  I,  p.  409  (passed  after  the  pretended  right  of  plain tiflfe 
accrued),  takes  effect  from  its  date,  and  provides  that  the 
issue  of  a  marriage  of  colored  persons,  contracted  and  entered 
into  according  to  any  custom  prevailing  at  the  time  in  any 
of  the  States  wherein  the  same  occurred,  shall  be  deemed 
legitimate. 

There  was  no  evidence  offered  to  show  that  the  said  Ben 
and  the  said  Chloe  ever  resided  in  the  District  of  Columbia, 
or  that  they  occupied  the  relation  to  each  other  of  husband 
and  wife,  or  were  cohabiting  together  as  such,  or  in  any 
way  recognized  the  relation  as  existing,  on  the  25th  of  July, 
1866 ;  nor  was  there  any  evidence  tending  to  show  that 
the  plaintiffs  ever  resided  in  the  District.  On  the  contrary, 
the  evidence  showed  that  they  always  resided  in  the  State  of 
"Virginia. 

No  testimony  was  offered  of  facts  necessary  to  be  es- 
tablished in  order  to  permit  the  plaintiff's  to  recover  as 
the  children  of  Ben  Anderson  under  the  act  of  February 
6,  1879. 

No  evidence  whatever  was  offered  tending  to  show  that  the 
father  and  mother  of  Ben  Anderson  and  James  Taylor  were 
ever  married  or  lived  together  as  husband  and  wife.  Such 
testimony  was  necessary  to  the  plaintiff's  case.  Blackburn 
vs.  Crawford,  8  Wall.,  175. 

The    plaintiff  in    ejectment    cannot    recover   unless    he 
prove  the  defendant  to  be  in  possession.     Pope  vs.  Pender- 
vgrast,  1  A.  K.  Marsh   (Ky.),  122;  Cooley  vs.  Penfield,  1 
Vermont,  244 ;  Stevenson  vs.  Griffith,  8  Vermont,  448. 

If  the  plaintiff  in  ejectment  claim  as  collateral  heir,  he 
inust  show  the  descent  of  himself  and  the  person  last  seized 
from  some  common  ancestor,  together  with  the  extinction 
of  all  those  lines  of  descent  which  would  claim  before  him. 
This  is  done  by  proving  the  marriages,  births  and  deaths  ne- 
cessary to  complete  his  title  and  the  identity  of  the  persons. 
2  Greenleaf  on  Ev.,  sec.  809  ;  Tillinghast's  Adams'  Eject., 
282-8. 

In  the  absence  of  proof  of  an  actual  marriage^  or  of  facts 
necessary  to  constitute  a  marriage  under  the  acts  of  Congress 
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aforesaid  between  the  parents  of  the  plaintiffs,  the  legititi- 
macy  of  the  plaintiffs  is  not  to  be  presumed.  Blackburn  vs. 
€rawford,  3  Wall.,  175. 

The  plaintiffs  having  failed  to  prove  that  James  Taylor 
and  Ben  Anderson  were  children  of  the  same  parents, 
or  that  any  marriage  in  fact  ever  took  place  between  their 
parents,  the  law  will  not  presume  a  marriage  or  the  legiti- 
macy of  the  said  children,  and  consequently  the  plaintiffs 
could  not  inherit  from  James  Taylor  as  his  heirs-at-law. 
Ibid. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

These  plaintiffs  are  colored  people,  who  have  brought  this 
action  of  ejectment  to  recover  a  small  piece  of  land  outside 
the  city,  in  the  county  of  Washington.  They  claim  to  be 
the  nephew  and  niece  of  James  Taylor,  and  the  children  of 
a  colored  man  named  Ben  Anderson  ;  both  Taylor  and 
Anderson  having  been  formerly  slaves  in  Virginia. 

The  case  has  already  been  twice  tried,  and  we,  therefore, 
have  great  reluctance  in  sending  it  back.  But  it  seems  to 
•OS  that  the  record  discloses  errors  which  were  prejudicial  to 
the  defendant,  and  at  the  same  time  discloses  possibilities  of 
a  better  case  for  the  plaintiffs. 

In  order  to  make  out  title  in  the  first  instance,  at  the  trial, 
the  plaintiff's  produced  in  evidence  the  decree  of  this  court 
passed  in  1819,  for  a  sale  of  this  property,  and  a  subsequent 
regular  chain  of  conveyances  down  to  James  Taylor,  the 
proposituSy  and  rested  upon  that  as  proof  of  title. 

The  defendant  objected  that  that  was  not  sufficient  proof 
•of  title  ;  that  it  was  incumbent  on  the  plaintiffs  to  go  back 
to  the  original  source  of  title,  the  State  of  Maryland  or  the 
United  States,  there  being  in  this  case  no  proof  of  possession 
in  conformity  with  the  deeds,  but  simply  record  title  from 
1819  to  1871.  The  court  below  held  that  this  was  sufficient 
j)roof  of  title. 

There  was,  as  we  think,  error  in  that.  But  perhaps  it  may 
-be  cured,  as  we  shall  see  hereafter. 

Undoubtedly,  the  general  rule  is,  that  in  seeking  to  make 
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oat  proof  of  record  title,  the  plaintifi*  must  go  back  to  the 
original  source^  and  show  a  grant  from  either  the  State  of 
Maryland  or  the  United  States,  and  then  if  there  should 
be  a  hiatus  in  the  chain  of  title,  twenty  years*  possession 
in  conformity  with  the  deeds  will  raise  a  presumption  of 
the  missing  links.  It  is  not  absolutely  necessary,  therefore, 
to  show  a  regular  succession  of  conveyances  from  the  State 
all  the  way  down.  In  this  case  there  was  no  possession 
shown,  but  simply  the  naked  proof  of  record  title  from  181& 
to  1871,  and  the  court  erred  in  ruling  that  that  was  sufficient 
proof. 

But  there  is  another  rule  of  law  which  may  obviate  the 
difficulty,  and  that  is,  that  where  both  parties  claim  title 
from  the  same  source,  it  is  not  necessary  to  go  beyond  that 
source.  For  example,  one  man  claims  to  be  the  heir  of  a 
decedent,  and  another  claims  to  be  his  devisee.  In  an  action 
by  one  against  the  other,  it  is  not  necessary  to  prove  the 
title  of  the  decedent.  The  only  question  is,  who  has  derived 
title  from  him  ? 

In  the  next  place,  the  defendant,  instead  of  resting  upon 
the  defect  in  the  plaintiffs'  proof,  went  on,  himself,  to  prove 
that  the  title  of  James  Taylor,  which  the  plaintiffs  claim  to 
have  inherited,  had  been  devised  by  him  to  Mary  A.  Smithy 
wife  of  the  defendant. 

So  that,  the  defendant  then  showed  that  he  relied  upon  a 
title  derived  from  the  same  source  as  that  upon  which  the 
plaintiffs  depended.  As  far  as  the  first  error  is  concerned, 
it  must  be  held  to  have  been  cured  bv  the  defendant. 

Further  on,  after  having  shown  a  record  title  down  to 
James  Taylor,  in  order  to  establish  the  relationship  between 
plaintiffs  and  James  Taylor,  they  offered  in  evidence  the 
declarations  of  Ben  Anderson,  their  father,  that  he  was  the 
brother  of  James  Taylor.  The  form  in  which  the  offer  is 
made,  as  stated  in  the  bill  of  exceptions,  is  this : 

That,  previous  to  his  father's  death,  which  occurred  in 
1867,  his  father  told  him  that  he,  Ben  Anderson,  had  a 
brother  named  James,  who,  when  quite  young,  was  sold  in 
slavery  to  a  man  named  Taylor,  in  Virginia,  and  afterwards 
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to  a  man  named  Allen,  and  that  he  (Ben  Anderson)  had 
no  other  brother  and  no  sister. 

That  does  not  seem  to  go  very  far  towards  establishing  the 
fact  that  this  James  Taylor  was  the  Virginia  James  Taylor. 
The  only  proof  is,  that  he  was  sold  to  a  man  named  Taylor  ; 
but  whether  that  brother  assumed  the  name  of  his  master, 
and  became  James  Taylor,  is  not  pretended  to  be  testified  to. 

But  suppose  the  brother  had  been  identified,  the  question 
then  arises,  whether  the  declarations  of  a  deceased  party  are 
snfiicient  to  establish  his  relationship  to  another  deceased 
party.  The  declarations  are  objected  to  on  two  grounds : 
1st.  The  witness  is  not  proved  aliunde  to  be  a  relation  of  the 
family  ;  and,  2nd.  That  the  deceased,  whose  declarations  are 
offered  in  evidence,  are  not  proved  aliunde  to  be  such. 

The  rule  on  that  subject  is,  that  you  cannot  establish  the 
relationship  of  the  declarant  himself  by  his  own  declarations, 
bat  that  the  relationship  must  be  proved  aliunde  ;  and  when 
once  that  is  established,  then  his  declarations  as  to  kinship 
of  other  parties  are  admissible.  This  was  settled  in  the  case 
of  the  Banbury  Peerage  and  other  cases,  in  England.  In 
that  case  a  bill  in  chancery,  in  the  first  instance,  by  one  as 
next  friend  of  an  infant,  was  offered  in  evidence,  wherein 
the  complainant  describes  himself  as  the  uncle  of  the  infant 
in  question.  And  the  answers  of  other  parties,  speaking  of 
their  relationship  to  the  infant,  were  offered,  all  of  them 
being  dead.  These  were  offered  in  evidence  as  the  declara- 
tions of  deceased  persons,  in  order  to  prove  the  legitimacy  of 
the  infant  in  question.  The  question  was  submitted  by  the 
House  of  Lords  to  all  the  judges,  and  they  unanimously  held 
that  such  declarations  could  not  be  received  in  evidence 
without  proving  aliunde  that  the  uncle  and  the  other  so- 
called  relatives  were  related  to  the  infant. 

There  is  an  exception  allowed  only  in  cases  of  very  ancient 
pedigree,  where  it  is  impossible  to  find  proof  of  the  declarant's 
relationship  otherwise  than  by  his  own  declarations.  But 
even  in  that  case,  it  is  said  in  Phillips  on  Evidence  : 

*^  Still  some  degree  of  evidence  is  required,  otherwise  a 
mere  stranger,  by  claiming  alliance  with  a  family,  might 
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assume  the  power  of  materially  altering  the  rights  of  its 

several  branches    by    making    statements  in  his  lifetime 

respecting  them."     1  Phillips'  Ev.  (4  Am.  Ed.  from  10  Eng.), 

275-6. 

I     The  same  question   was  settled  in  the  case  of  the  Leigh 

f  Peerage  and  Berkley  Peerage  cases,  in  which  it  was  held  that 

I  the  relationship  of  the  declarant  must  be  established  aliunde. 

1       It  seems  to  us,  therefore,  that  the  declarations  of  Ben 

Anderson,  the  father  of  the  plaintiffs,  were  not  admissible 

to  show  that  he  was  the  brother  of  James  Taylor. 

The  proof  was  followed  up  by  the  statements  of  several 
people,  who  lived  on  the  adjoining  plantation  to  James  Tay- 
lor, that  they  had  heard  both  James  Taylor  himself  and  Ben 
Anderson  declare  that  they  were  brothers.  Those  declara- 
tions were  excepted  to.  As  far  as  the  exception  relates  to  the 
declarations  of  Ben  Anderson,  the  same  observations  might  be 
made  as  to  the  declarations  referred  to  in  the  second  excep- 
tion. The  declarations  of  James  Taylor,  however,  are  not 
open  to  that  objection.  There  is  no  reason  why  they  should 
not  be  received.  He  has  the  right  to  designate  his  heirs  ; 
whether  he  be  mistaken  as  to  the  relationship  or  not  con- 
cerns no  one  but  himself.  His  declarations  were  properly 
admitted. 

In  the  fourth  exception  it  appears  that  the  plaintiffs  of- 
fered evidence  tending  to  show  that  Ben.  Anderson  and 
Chloe  Anderson  were  both  slaves  and  lived  on  the  same 
plantation  as  man  and  wife.  And  then  the  plaintiffs  rested, 
without  offering  any  proof  tending  to  show  a  marriage 
between  the  father  and  mother  of  Ben  Anderson,  or  that 
Ben  Anderson,  the  father, and  ChIoe,the  mother  of  the  plain- 
tiffs, were  married.  In  other  words,  the  plaintiffs  content 
themselves  with  proving  that  the  father  and  mother  lived 
together  as  slaves  and  as  man  and  wife,  but  offered  no 
proof  of  marriage,  either  according  to  law  or  according  to 
any  custom  prevailing  at  the  time  in  any  State.  The  de- 
fendant's counsel  prayed  the  court  to  instruct  the  jury  that, 
in  the  absence  of  such  testimony,  they  must  find  for  the  de- 
fendant ;  which  the  court  refused. 
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Ordinarily,  we  know,  marriage  must  be  established  by 
proof  of  marriage  rites  according  to  law.  There  is,  how- 
ever, an  act  of  Congress,  approved  6th  of  February,  1879, 
which  provides,  in  substance,  that  the  issue  of  colored  per- 
sons cohabiting  as  man  and  wife,  according  to  the  custom 
prevalent  in  the  state  before  the  emancipation  of  slaves, 
shall  be  deemed  legitimate. 

But  there  is  no  proof  in  this  case  of  any  marriage,  nor  is 
there  any  proof  of  the  custom  in  that  regard. 

Section  724,  R.  S.  D.  C,  provides:  that,  "all  colored 
persons  in  the  District,  who  previous  to  their  actual  eman- 
cipation, had  undertaken  and  agreed  to  occupy  the  relation 
to  each  other  of  husband  and  wife,  and  were  cohabiting  to- 
gether as  such,  or  in  any  way  recognizing  the  relation  as 
existing,  on  the  25th  day  of  July,  1866,  whether  the  rites  of 
marriage  have  been  celebrated  between  them  or  not,  are 
deemed  husband  wife,  and  are  entitled  to  all  the  rights  and 
privileges,  and  subject  to  the  duties  and  obligations  of  that 
relation,  in  like  manner  as  if  they  had  been  duly  married  ac- 
cording to  law." 

That  applies,  hdwever,  only  to  those  who  resided  in  the 
District  of  Columbia  and,  therefore,  it  is  not  urged  in  this 
case.  But  there  is  a  statute  of  Virginia,  on  this  subject, 
passed  some  time  in  1866,  almost  in  ioiidem  verbis  with  the 
statute  of  the  District  of  Columbia,  which  applies  to  for- 
mer slaves  who  were  cohabiting  as  man  and  wife  at  the  date 
of  the  statute,  and  their  offspring. 

In  this  case,  however,  although  it  is  testified  that  Ben 
Anderson  and  Chloe  lived  as  man  and  wife,  it  does  not  ap- 
pear that  they  continued  to  occupy  that  relation  at  the  time 
the  act  of  Virginia  was  passed.  There  is  no  evid^ce  on 
that  subject.  It  would  be  quite  prudent,  perhaps,  for^the 
plaintiffs,^.in  another  trial  to  offer  that  Virginia  act  in 
evidenc€L      .  ^  ^\  >s>  .--• 

But,  as  the  case  now  stands,  the  proof  does  not  come 
up  to  the  requirements  of  the  law,  as  establishing  lawful 
marriage  between  the  the  parents  of  these  plaintiffs,  and 
that  exception,  we  think,  is  well  taken.     And  that  is  suf- 
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ficient  to  dispose  of  the  case,  and  involve  the  necessity  of  a 
new  trial. 

Before  we  leave  the  case,  however,  there  is  one  other  mat- 
ter to  be  adverted  to. 

The  defendant  offered  a  paper  purporting  to  be  the  will 
of  James  Taylor,  whereby  this  real  estate  was  devised  to 
Mary  A.  Smith ;  and  he  has  offered  evidence,  further,  to 
show  that  she  took  sole  possession  of  such  real  estate  upon 
the  death  of  Taylor,  by  virtue  of  his  will,  and  has  ever 
since  claimed  to  own  the  same  by  virtue  thereof. 

This  suit  is  brought  against  the  husband  (Wm.  Smith) 
of  the  devisee  in  that  alleged  will.  It  is  not  proved  in  the 
case  that  he  was  in  possession  of,  or  that  he  claimed  to  own 
the  property.  This  was  not,  however,  formally  excepted  to 
by  the  defendant,  and  the  defendant,  on  his  part,  undertook 
to  show  that  Mary  A.  Smith,  his  wife,  had  this  property  de- 
vised to  her,  and  took  possession  of  it  in  pursuance  of  the 
devise  -,  in  this  argumentative  way,  showing  that  defendant 
did  not  claim.  I  merely  suggest  this  now  to  show  that  on 
another  trial  the  plaintiffs  had  better  prove  affirmatively 
that  the  defendant  was  in  possession.  « 

For  the  foregoing  reasons,  a  new  trial  is  granted. 
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Thomas  Bajsvaqm  vs.  The  District  of  Columbia. 

Law.    No.  20,903. 

<  The  Cbiv  JusnoB  uid  Jvatleaa  HAomB  and  Cox  altUsff. 
i  Decided  Mareh  U,  1868. 

1.  A  municipal  corporation  la  not  liable  for  the  consequeneea  of  a  mere 
error  of  jadgment  in  the  plan  or  deaiirnof  ita  pablic  worka ;  negll- 
senoe  in  the  choice  of  ita  agenta  or  inatromentalitlea  must  be  ahown* 

2.  If  a  aewer  when  flrat  constructed  be  of  adequate  capacity  but  aub- 
sequently  becomea  obatructed,  whereby  damage  enauea,  no  reaponai* 
billty  therefor  attachea  to  the  municipal  authority  except  after  notice 
and  neglect  to  redreaa  the  evil. 

The  Case  is  stated  in  the  opinion. 

BiRKEY  ft  BiRNET  and  BoBT.  J.  MuRRAT  for  plaintiff. 

EiDDLE  ft  Miller  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  to  recover  damages  alleged  to 
have  been  suffered  by  the  plaintiff  in  his  house  and  adjacent 
premises,  in  consequence  of  the  accumulation  of  water  in 
front  of  his  premises  caused  by  the  insufficiency  of  the  drain 
pipe  or  sewer  provided  by  the  authorities  of  the  District  for 
relieving  that  difficulty.  The  declaration  sets  out  ^'  that  the 
plaintiff  was  and  is  the  owner  of  lot  5,  square  809,  fronting 
on  12th  street,  between  Q  and  B  streets  northwest,  in  Wash- 
ington,  and  was  and  is  a  dealer  in  groceries  in  the  building 
thereon,  and  prior  to  the  injuries  alleged,  his  business  was 
very  profitable  by  reason  of  the  large  number  of  his  cus- 
tomers, and  was  worth  $600  per  annum. 

That  defendant  caused  the  grade  of  Q  street  at  its  inter- 
section with  12th  street  to  be  raised  above  the  level  of  12th 
street  and  of  plaintifi'^s  lot,  whereby  all  water  draining  upon 
12th  street  above  Q  street,  which,  by  reason  of  the  said 
raising  of  the  grade  of  Q  street,  could  find  no  outlet,  formed 
large  ponds  in  front  of  plaintifi*'s  house ;  whereupon  defend- 
dant  caused  a  sewer  to  be  '  laid  along  the  north  line  of  Q 
street  and  laid  or  constructed  a  certain  other  pipe,  sewer  or 
sewer-trap  on  the  north  side  of.  Q  street  at  its  inters^tion 
with  ithe  east  side  of  12th  street. and. .emptying  .into  ,the 
sewer,  first  mentioned,  which  said  pipe,  etc.^  t  wa^  deigned 
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by  the  defendant  for  the  purpose  of  draining  12th  street  in 
front  of  plaintiff's  property;  yet  plaintiff  says  that  the  de- 
fendant *  *  *  negligently  and  unskilfully  constructed 
or  caused  to  be  constructed  said  pipe,  lateral  sewer  or  sewer- 
trap  of  such  insufficient  size  and  imperfect  construction  that  the 
water  on  12th  street  could  not  be  carried  off,  and  on  or  about 
January  15,  1876,  and  at  a  great  many  times  since  then,  the 
water  which  collected  on  12th  street  between  Q  and  R 
streets,  ^could  not,  by  reason  of  the  negligent  and  unskilful 
construction  of  the  said  sewer-trap  or  lateral  sewer,  be  carried 
oft*  or  drained  into  the  said  sewer,  but  on  account  of  said 
deficient  pipe  was  forced  back  and  formed  into  large  stagnant 
and  ill-smelling  pools  or  ponds  in  front  of  plaintiff's  said 
store,  thereby  preventing  convenient  and  dry  access  to  the 
said  store  for  plaintift'^s  customers,'  causing  his  business  to 
become  utterly  valueless  and  unprofitable  by  means  of  his 
diminished  sales,  and  to  the  great  inconvenience  of  plaintift' 
in  his  use,  occupation  and  comfortable  enjoyment  of  his 
said  premises,  to  his  damage,  $1,500." 

The  defendant  pleaded  "not  guilty,"  and  issue  was 
joined. 

The  gravamen  of  the  complaint,  it  will  be  seen,  is,  that 
the  pipe  was  negligently  and  unskilfully  constructed,  or 
caused  to  be  constructed  of  insuflicient  size,  so  that  the 
water  which  collected  could  not,  by  reason  thereof,  be  car- 
ried off  or  drained,  and  because  of  this  insufliciency  of  the 
pipe,  was  forced  back  and  remained  in  stagnant  pools,  fcc. 
We  have  repeatedly  held  that  a  municipal  corporation  ia 
not  liable  for  the  consequences  of  a  mere  error  of  judgment 
in  the  plan  or  design  of  its  public  works,  but  that  it  is  in- 
cumbent on  the  plaintiff,  who  complains  of  injury,  to  show 
negligence  in  the  choice  of  its  agents  or  instrumentalities 
before  a  liability  can  be  fixed  upon  the  municipality  for 
damages  accruing  to  him.  In  this  case  there  is  a  general 
charge  of  negligence  and  unskilful  construction  of  pipe. 
When  we  come  to  look  at  the  evidence,  however,  it  seems 
to  fall  short  of  that  level.  The  testimony  of  the  witnesses 
is^  that  a  six-inch  tile  pipe  was  constructed^  but  that  owing 
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to  the  want  of  covering  or  protection  it  failed  to  carry  oft' 
the  water  ;  that  the  pipe  would  have  been  mnch  less  likely 
to  have  become  choked  or  stopped  if  the  month  had  been 
raised  four  or  five  inches  above  the  level  of  the  gutter.  In 
other  words,  the  proof  establishes  nothing  more  than  an 
error  in  the  construction  of  this  pipe,  but  it  does  not  bring 
home  to  the  defendant  any  delinquency  in  respect  to  care 
and  diligence  in  the  choice  of  means  for  remedying  the  evil 
complained  of.  All  that  is  said  in  this  testimony  may  be 
true,  and  yet  it  may  have  been  a  matter  of  fair  difference  of 
opinion  whether  this  pipe  was  more  likely  to  be  choked  up 
with  the  mouth  of  it  open  or- with  a  grating  over  it.  It  may 
have  been  a  matter  of  experiment,  and  the  proof  shows  that 
after  the  experiment  was  made,  and  complaint  made  to  the 
defendant's  engineer,  the  evil  complained  of  was  remedied, 
and  the  plaintift"  has  suftered  nothing  from  it  since.  It 
seems,  therefore,  that  the  utmost  that  is  established  by  this 
proof,  if  anything,  is  a  mere  error  of  judgment  in  the 
selection  of  the  means  by  which  the  evil  complained  of  here 
was  redressed,  and  in  that  respect  the  proof  fails  to  come  up 
to  the  averments  of  the  declaration. 

There  is  another  respect  in  which  there  seems  to  be  a 
variance  between  the  proof  and  the  declaration.  As  we 
have  already  seen,  the  declaration  first  charges  upon  the 
defendant  the  duty  of  constructing  lateral  pipes  of  sufficient 
size  to  carry  oft'  the  water  shed  upon  the  street  ;  and  the 
averment  is  that  they  negligently  and  unskilfully  caused  to 
be  laid  a  pipe  of  such  insufficient  size  and  imperiect  con- 
struction that  the  water  could  not  be  drained  oft*.  Now, 
to  the  contrary  of  all  this,  the  proof  shows  explicitly  that 
the  pipe  was  of  ample  size  to  carry  of  the  water  ;  that  as 
soon  as  the  obstruction  in  the  pipe  was  removed  the  water 
flowed  oft*  freely,  and  the  plaintiff*  has  not  since  suffered  any 
annoyance. 

The  rule  on  this  subject  is,  that  if  sewers  and  drains  are 
originally  of  adequate  capacity  as  at  first  constructed,  and 
sabsequently  become  obstructed^  there  is  no  responsibility 
therefor  devolved  upon  the  municipal  authorities  except 
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after  notice  and  neglect  to  redress  the  evil.  In  this  case 
there  is  a  general  allegation  that  after  frequent  complaints 
to  the  defendant  the  evil  was  removed.  Bat  it  is  not 
proved  clearly  that  any  unreasonable  delay  took  place  in 
doing  this,  or  that  any  injary  was  saffered  by  the  plaintiff 
in  consequence  of  such  delay.  But  even  if  it  had  appeared 
in  the  proof,  it  is  not  the  case  made  in  the  declaration. 
The  real  cause  of  the  trouble  in  this  case  seems  to  have  been 
an  omission  to  provide  some  means  of  preventing  the  pipe 
from  choking  up.  Now,  if  that  is  alleged  in  the  declaration 
at  all,  it  is  in  the  general  allegation  of  unsldlfulness  and 
negligence  in  the  construction  of  the  pipe.  Bat,  as  we  have 
already  shown,  the  evidence  on  this  sabject  proves  nothing 
in  the  world  but  an  error  of  judgment,  and  does  not  bring 
home  to  the  defendant  any  negligence  in  anticipating  and 
providing  for  this  evil.  If  it  is  not  embraced  within  thiB 
general  averment  of  negligence  in  the  construction,  then  the 
evil  complained  of  does  not  appear  in  the  declaration  at  all, 
and  we  think  the  court  below  were  right  in  holding  that 
upon  the  proof  a  case  was  not  made  out  such  as  was  averred 
by  the  plaintiff.  That  was  the  statement  in  the  instractions 
of  the  court  below  to  which  exception  was  taken. 
The  ruling  of  the  court  below,  therefore,  is  affirmed. 
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The  United  States 

vs. 

The  National  Bank  op  the  Republic 

Law.    No.  13,706. 

5  Decided  March  13, 1883. 

}  The  Ohibf  Justiok  uid  Jiuitlces  EUgneb  and  Cox  sitting. 

B.,  an  officer  of  the  army,  having  a  claim  against  the  United  States  for 
pay  and  allowances,  gave  T.  &  Co.  a  power  of  attorney  to  collect  the 
same.  The  power  of  attorney  did  not  authorize  T.  &  Co.  to  endorse 
any  check  that  might  be  issued  in  settlement  thereof.  On  the  16th 
of  January,  1866,  L.,  United  States  Paymaster,  issued  his  check  in 
payment  of  the  claim  on  the' defendant  bank,  which  was  one  of  the 
designated  depositaries  of  the  United  States,  in  the  city  of  Washington.. 
The  check  was  drawn  payable  to  the  order  of  B.,  and  was  mailed  bjr 
L.  to  T.  &  Co.  One  of  the  firm  fon?ed  an  endorsement  on  the  check 
in  B.'s  name,  and  had  it  cashed  by  K.  &  Co.;  R.  &  Co.  then  sent  it  to 
the  Bank  of  A.,  in  the  city  of  New  York,  who  presented  it  to  the 
defendant  bank,  when  it  was  thereupon  paid.  B.,  not  receiving  the 
money  or  hearing  from  his  claim,  collected  it  from  another  paymaster. 
Three  years  afterwards  (January  16,  1869),  the  forgery  of  the  endorse- 
ment was  discovered,  whereupon  L.,  within  six  days  afterwards, 
notified  the  defendant  bank,  and  advised  it  to  seek  recourse  against 
the  Bank  of  A.,  and  within  nine  days  more  furnished  it  with  such 
proofs  of  the  forgery  as  were  possessed  by  the  (Government.  In  Feb- 
ruary, 187 o,  the  United  States  brought  suit  as:ainst  the  defendant 
bank  to  recover  the  money  paid  on  the  check.  The  defenses  were, 
that  L.,  and  not  the  United  States,  should  have  brought  the  suit ;  and 
laches,  in  failure  to  give  timely  notice,  whereby  the  defendant  had  lost 
its  recourse  against  the  prior  endorsers. 

-Held,  1st.  That  the  suit  was  properly  brought  by  the  United  States. 
2nd.  That  the  payment  of  a  forged  check  gives  no  right  of  action  on 
the  paper  itself,  against  any  party  to  it;  as  in  the  case  of  a  bill  or  note 
or  check  which  liad  been  dishonored,  the  party  paying  can  only  sue 
the  party  paid  for  money  had  and  received,  leaving  it  to  the  latter  to 
sue  in  the  same  manner  his  immediate  predecessor  in  the  transaction ; 
and,  as  the  defendant  bank  had  not  been  deprived  of  its  recourse 
against  the  only  party  it  could  have  sued,  viz.,  the  Bank  of  A.,  there 
being  still  three  years  left,  under  the  statute  of  limitations  of  New 
York  after  it  received  notice  of  the  forgery,  in  which  it  could  have 
brought  suit,  no  such  laches  had  been  shown  on  the  part  of  the  United 
States  as  would  disentitle  it  to  recover. 

The  Casb  is  stated  in  the  opinion. 

Geo.  B.  Corkhill  and  Randolph  Coyle  for  the  United 

States. 

R.  K  Elliot  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

J.  A.  Lawyer  was  a  paymaster  m  the  United  States  Army, 
and  in  January,  1866,  had  a  large  amount  to  his  credit  as 
19 
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Buch  paymaster  in  the  National  Bank  of  the  Bepublic,  the 
defendant  in  this  action^  which  is,  and  then  was,  a  national 
bank  and  a  duly  designated  depositary  of  the  pablic  moneys 
of  the  United  States. 

Captain  Edwin  R.  Brink,  formerly  in  the  array,  had 
a  claim  against  the  government  for  pay  and  allowances, 
which  he  employed  Ratger  Teal  &  Co.  to  collect,  giving 
them  a  power  of  attorney  for  that  purpose  and  also  a 
printed  voucher  signed  and  receipted  in  blank,  to  be  filled 
up  with  the  amount  that  might  be  ascertained  to  be  due  to 
him.  As  Blink  testifies,  and  we  may  assume,  the  power  of 
attorney  did  not  authorize  Teal  4;  Co.  to  indorse  any  check 
that  might  be  issued  to  Brink  in  the  settlement  of  his  claim. 

On  the  16th  of  January,  1866,  at  Washington,  the  pay- 
master. Lawyer,  in  settlement  of  Brink's  claim,  issued  his^ 
check  on  the  defendant,  payable  to  the  order  of  Brink,  for 
1966.87,  and  sent  it  by  mail  to  G.  W.  Scott,  said  to  have 
been  a  clerk  in  the  office  of  Teal  &  Co. 

The  check  was  indorsed  in  Brink's  name,  presumably  by 
Rutger  Teal,  to  the  order  of  Riggs  4;  Co.,  and  cashed  by  the 
latter. 

Riggs  &  Co.  then  indorsed  it  to  the  order  of  the  Bank  of 
America  of  New  York.  On  the  18th  of  January  it  was  paid 
in  New  York  by  the  Central  National  Bank  of  New  York 
and  charged  to  the  defendant,  and  on  the  19th  it  was  paid 
by  the  defendant  and  charged  to  the  account  of  Lawyer. 
This  account  was  subsequently  settled,  and  this,  with  his 
other  checks,  was  returned  to  Lawyer  and  remained  in  his 
possession  until  January  18,  1869. 

In  the  settlement  of  Lawyer's  accounts  with  the  United 
States,  Brink's  receipt,  which  he  had  received  from  Rutger 
Teal  was,  of  course,  filed  as  one  of  his  vouchers. 

Brink,  in  the  meanwhile,  having  heard  nothing  of  the 
collection  of  his  claim,  had  received  pay  from  another  pay- 
master. 

The  voucher  filed  by  Lawyer  made  it  appear  that  he  had 
been  paid  twice.  He  was  therefore  called  upon  to  refund* 
At  the  request  of  the  second 'auditor,  Lawyer,  on  the  IStb 
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of  January,  1869,  forwarded  the  check  in  question  to  him„ 
and  it  was  submitted  to  Brink's  inspection,  whereupon  he- 
pronounced  it  a  forgery,  and  made  an  affidavit  to  that  effect 
on  the  15th  of  the  same  month. 

Lawyer  must  have  been  notified  of  that  fact,  and  perhaps- 
called  upon  to  pay  the  amount — though  no  evidence  is  given, 
directly  on  that  point — for  on  the  21st  of  January  he  wrote- 
to  the  president  of  the  defendant  bank,  notifying  him  of  the 
fact  that  the  check  had  been  paid  on  a  forged  indorsement ;: 
that  he  would  have  to  look  to  the  bank  for  reimbursement,, 
and  requesting  him  to  correspond  with  the  Bank  of  America 
on  the  subject  and  demand  reimbursement. 

Mr.  Coyle,  the  president,  in  reply,  wrote  on  the  28d  of" 
January,  requesting    Lawyer  to  forward    the  check    and 
accompany  it  with  his  own  affidavit,  together  with  that  of" 
Brink,  that  the  latter's  indorsement  was  a  forgery. 

On  the  27th  of  January,  Lawyer  wrote  to  Coyle,  enclosing 
his  own  affidavit,  as  requested,  and  stating  that  the  check 
**is  now  in  Washington,  and  I  will  request  the  party  in. 
whose  hands  it  is  to  deliver  it  to  you." 

On  the  80th  of  January,  Henry  C.  Harmon,  Deputy  Secondl 
Auditor  of  the  Treasury  Department,  according  to  his  testi- 
mony, delivered  the  check  and  the  affidavit  of  Brink  as  to- 
the  forgery,  which  had  been  made  on  the  16th,  as  betbro- 
stated,  to  one  of  defendant's  officers. 

This  suit  was  brought  in  February,  1875,  but  the  case  was^ 
not  tried  until  June  5,  1882. 

At  the  trial,  the  court  held  that  the  United  States  had 
lost  its  recourse  against  the  bank  by  laches.  The  learned 
judge  says  :  '^  A  case  where  the  difficulty  was  not  discovered 
until  the  lapse  of  three  years,  and  then  only  incidentally, 
and  where  it  appears  that  five  years  or  more  after  that  were 
allowed  to  elapse  before  any  definite  action  was  taken,  shows 
laches  on  the  part  of  the  government,  notwithstanding  they 
had  twelve  or  fifteen  years  before  been  engaged  in  a  great 
war." 

And  again  :   ^^  It  strikes  me  that  under  all  the  circum- 
stances the  government  has  been  guilty  of  laches  in  not  com-> 
mencing  this  proceeding  earlier." 
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And  again  :  ^*  Year  after  year  passes  ;  the  check  becomes 
outlawed,  as  far  as  Biggs  &  Co.  are*  concerned." 

And  again  :  *^It  is  evident  that  the  power  of  indemnify- 
ing itself  against  prior  parties  to  this  check  is  lost." 

I  have  cited  these  passages  from  a  somewhat  lengthy 
-charge,  in  order  to  indicate  the  theory  upon  which  the  court 
instructed  the  jury  to  find  for  the  defendant.  It  seemed  to 
be  partly  that  the  laches  consisted  in  not  discovering  the 
forgery  for  three  years  after  it  occurred,  and  partly  in  not 
bringing  suit  earlier. 

At  the  same  time,  the  court  stated  that  "  the  bank,  with- 
in a  reasonable  time,  was  certainly  notified  of  the  fact,  and 
furnished  with  some  proof  that  the  payee  had  never  endorsed 
the  note,  and  that  he  had  never  authorized  anyone  to  endorse 
it ; "  and  again,  "  to  be  sure  this  notice  to  the  bank,  accom- 
panied with  an  affidavit  that  the  endorsement  of  the  check 
had  been  forged,  was  sufficient  to  put  them  upon  inquiry, 
^nd  perhaps  to  enable  them  to  pursue  Biggs  &  Co.  and  the 
bank  from  which  they  received  it." 

The  argument  for  the  defense  in  this  court,  however,  has 
proceeded  upon  a  difi:erent  ground  from  that  taken  by  the 
court  below,  and  one  directly  opposed  to  it,  viz.,  that  the 
laches  consisted  in  not  giving  timely  notice  to  the  bank 
fio  as  to  enable  it  to  have  recourse  to  antecedent  parties 
dealing  with  it  in  reference  to  this  check. 

Before  examining  these  questions,  it  may  be  well  to  notice 
another,  which  may  be  called  preliminary,  and  that  is, 
whether  this  suit  can  be  maintained  by  the  United  States, 
or  ought  to  have  been  brought,  and  could  only  be  main- 
tained, by  the  paymaster.  Lawyer. 

The  affirmative  was  held  by  the  court  below  ;  the  opposite 
has  been  maintained  here  in  argument. 

It  is  true,  that  the  dealings  of  the  bank  were  with  Lawyer 
only.  But  he  was  an  agent  of  the  United  States.  He 
deposited  Government  funds  with  the  defendant.  These 
deposits  were,  in  a  legal  sense,  loans  of  Government  money 
to  the  bank  and  created  a  debt  of  the  bank  to  Lawyer,  in  his 
character  of  agent  of  the  United  States. 
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On  the  general  principlefl  of  the  law  of  agency,  there  can 
be  no  more  doubt  of  a  principal's  right  to  sue  for  and  recover 
money  of  his,  loaned  by  his  agent,  than  of  his  right  to  sue 
for  the  price  of  his  goods  sold  by  his  agent.  Of  course,  that 
right  may  be  modified  by  equities  between  the  agent  and  the 
third  person,  where  he  has  dealt  as  a  principal  and  was  sup- 
posed  to  be  such,  by  the  stranger,  but  no  such  questioa 
arises  here. 

Independently  of  these  general  principles,  the  express  legis- 
lation of  the  United  States  brings  the  bank  into  direct 
privity  with  the  Government.  It  was  a  national  bank  and 
a  duly  designated  depositary  of  the  public  moneys.  As 
such,  it  was  bound  to  receive  public  moneys  issued  to  pay- 
masters and  other  officers,  and  to  perform  all  such  reasonable 
duties  in  that  character  as  might  be  required  of  them.  Sec^ 
6753,  Rev.  Stats.  They  became  as  much  the  agents  of  the^ 
Government  as  the  paymasters  themselves.  Indeed,  after  a- 
thorough  review  of  the  legislation  on  this  subject,  Judge 
Blatchford,  in  the  case  of  Morgan  vs.  Vandyck,  7  Blatch.,. 
147,  came  to  the  conclusion,  with  much  show  of  reason,  that 
the  United  States  only  could  sue  a  bank  which  was  a  desig- 
nated depositary  of  public  moneys  for  a  balance  due,  and 
that  the  action  could  not  be  maintained  by  a  paymaster  who 
had  deposited  the  funds. 

However  this  may  be,  we  consider  the  right  of  the  govern-  ' 
ment  to  sue,  if  it  so  elect,  to  be  sufficiently  clear. 

What,  then,  is  the  relation  of  the  United  States  to  the 
defendant  with  reference  to  this  check? 

The  defendant  paid  this  check  for  account  of  the  United 
States,  and  upon  exhibiting  it  as  a  voucher,  in  settlement  of 
its  accounts  with  the  Government,  in  the  person  of  its  agent^ 
the  paymaster  received  credit  for  it.  This  is  precisely  the 
same  thing  as  if  the  United  States  had  paid  back  the  money 
to  the  bank  ;  and  if  the  credit  was  given  under  a  mistake  of 
facts,  there  is  the  same  right  of  action  for  money  had  and 
received  that  would  exist  if  the  money  had  actually  been 
reimbursed  to  the  bank  by  the  United  States.  Such  was  the 
view  taken  by  the  Supreme  Court  in  the  case  of  the  Bank 
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of  the  United  States  vs.  The  Bank  of  Georgia,  10  Wheaton» 
883,  where  it  appeared  that  in  a  case  of  mutual  accounts^ 
forged  bills  .of  the  defendant  had  been  passed  to  the  credit 
of  the  plaintiff  in  account.    The  court  said  : 

"  We  are  of  opinion  that  it  is  a  case  of  actual  payment. 
"We  treat  it  in  this  respect  exactly  as  the  parties  have  treated 
it^  that  is,  as  a  case  where  the  notes  have  been  paid  and 
credited  as  cash.  The  notes  have  not  been  credited  as  notes 
or  as  a  special  deposit ;  but  the  transaction  is  precisely  the 
same  as  if  the  money  had  first  been  paid  to  the  plaintiftiB, 
^nd  instantaneously  the  same  money  had  been  deposited 
by  them.        •         •        * 

^^  Considering,  then,  the  credit  iu  this  case  as  a  payment 
•of  the  notes,  the  question  arises  whether,  after  a  payment, 
the  defendants  would  be  permitted  to  recover  the  money 
back  5  if  they  would  not,  then  they  have  no  right  to  retain 
the  money,  and  the  plaintiflfs  are  entitled  to  a  recovery  in 
the  present  suit."' 

Virtually,  then,  the  United  States  have  refunded  to  the 
bank  money  which  the  bank  had  paid  for  the  United  States 
on  a  forged  endorsement,  and  the  main  question  is  whether 
the  United  States  may  recover  the  money  as  paid  under  a 
mistake  of  fact. 

The  only  objection  alleged  is  laches.  We  can  hardly  sup- 
pose that  the  omission  to  discover  the  forgery  for  three 
years  after  it  was  committed  can  be  pronounced  by  the 
court  as  laches  in  law. 

In  the  case  of  Don  et  al.  vs.  Postmaster-General,  1  Pet., 
918,  it  appeared  that  after  a  postmaster  had  been  removed 
from  office,  the  Postmaster-General,  in  direct  violation  of  law, 
had  omitted  even  to  open  an  account  with  hiniy  or  to  make  any 
claim  on  him  for  five  years,  and  yet,  although  it  was  alleged 
that  he  was  solvent  when  discharged,  and  became  insolvent 
before  suit  brought,  these  facts  were  held  no  defense  to  his 
sureties,  on  the  ground  that  the  laches  of  its  officers  cannot 
be  imputed  to  the  Government. 

Several  previous  decisions  were  cited  in  cases  of  admitted 
neglect  on  the  part  of  officers,  in  delaying  to  call  to  ac- 
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'Couut  delinquent  financial  agents  of  the  Goyernment  to  the 
j>reJQdice  of  their  sureties,  in  all  which  the  Government  was 
sustained. 

A  still  harder  case  was  that  of  Smith  vs.  The  United 
States,  6  Pet.,  294,  in  which  it  appeared  that  after  the  re- 
moval of  a  paymaster  from  office  no  notice  was  given  to  him 
to  account  for  nine  years,  and  in  the  meantime  he  had  be- 
come insolvent  and  the  sureties  had  lost  the  means  of  in- 
demnifying themselves.    Yet  they  were  not  held  discharged. 

In  the  present  case  there  seem  to  be  no  facts  in  proof 
showing  that  the  delay  was  the  fault  of  the  officers  of  the 
United  States,  instead  of  being  the  natural  consequence  of 
the  then  condition  of  affairs. 

Assuming  that  in  1869  the  United  States  had  a  cause  of 
action  against  the  defendant,  the  mere  delay  to  bring  suit 
cannot  be  alleged  as  laches.  The  statute  of  limitations  is  no 
defence  against  the  United  States,  and  their  mere  omission 
to  sue  the  defendant  is  equally  unavailable  as  such,  as  the 
Supreme  Court  has  held  in  a  number  of  cases  which  it  is 
unnecessary  to  review. 

But  in  this  case  the  reliance  is  placed  upon  the  principles 
of  commercial  law  which,  it  is  claimed,  impose  upon  the 
Government  special  duties  in  a  case  like  this. 

When  a  forged  paper  is  accepted  and  paid  by  a  bank  it  is 
said  that  immediate  notice,  upon  discovery  of  the  forgery, 
must  be  given  to  the  party  receiving  payment  in  order  to 
entitle  to  recovery  and  the  same  rule  is  said  to  be  applica- 
ble to  the  United  States  in  a  case  like  the  present. 

There  are  several  classes  of  cases  in  which  this  question 
may  arise.  If  a  bank  accepts  and  pays  a  check  of  its  cus- 
tomer, whose  name  turns  out  to  be  forged,  it  has  no  remedy 
against  the  innocent  holder  of  the  check,  because  it  is  bound 
to  know  its  customer's  signature.  And  generally,  when  a 
drawee  accepts  a  bill  he  admits  the  signature  of  the  drawer 
and  cannot  afterwards  dispute  it  against  a  bona  fide  holder. 

There  are  cases  in  which  the  mere  receipt  of  paper  without 
objection  will  be  treated  as  acceptance,  and  to  repel  that 
j)resumption,  prompt  notice  is  necessary.    And  this  will  be 
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found  to  be  the  character  of  cases  in  which  the  strictest 
rales  as  to  notice  have  been  asserted.  Cooke  et  al.  vs^ 
United  States,  91  XT.  S.,  889.  And  here  the  strictness  ap» 
proaches  that  required  as  to  endorsers  or  drawers  of  negotia- 
ble  paper. 

Bat  another  class  of  cases  is  where  the  paper  of  strangers^ 
whose  signature  a  banker  is  not  bound  to  know,  is  discounted, 
purchased  or  cashed.  And  to  the  same  class  belongs  the 
case  where  a  banker's  own  customer's  check  has  the  payee's 
endorsement  which  the  banker  is  not  bound  to  recognize,, 
forged,  and  the  banker  pays  to  one  claiming  under  this  forged 
endorsement.  There  is  a  right  to  recover  in  such  case,  bat 
the  law  does  exact  diligence  in  giving  notice  after  the 
discovery  of  the  forgery,  and  one  of  the  objects  of  prompt 
notice  is  recognized  to  be,  to  enable  the  party  called  upon  to 
refund  to  have  recourse  against  the  person  from  whom  he 
received  the  forged  instrument. 

But  there  is  no  iixed  rule  in  such  a  case,  like  that  which 
prevails  as  to  notice  of  dishonor  of  negotiable  paper. 

All  that  the  law  requires  is  a  reasonably  prompt  notice 
under  the  circumstances  of  each  case,  and  undoubtedly  the 
situation  of  the  parties  with  reference  to  remedies  over 
against  antecedent  parties,  is  a  proper  element  to  enter  into 
the  estimate  of  the  reasonableness  of  notice. 

In  the  case  of  the  United  States  vs.  Union  National  Bank 
of  New  York,  decided  in  the  District  Court  for  the  Southern 
District  of  New  York,  by  Judge  Choate,  and  affirmed  in  the 
Circuit  Court  by  Judge  Blatchford,  it  appeared  that  a  draft 
by  a  United  States  paymaster  on  the  United  States  Assist- 
ant Treasurer  at  New  York,  in  favor  of  one  Lewis,  was  re- 
ceived by  Rutger  Teal ;  that  Lewis'  name  was  forged  by 
Teal  in  the  endorsement  of  the  draft  and  finally  it  was  taken 
by  the  defendant  and  paid  to  defendant  by  the  assistant 
treasurer.  The  United  States  were  notified  in  1867,  that 
the  endorsement  of  Lewis  was  forged,  but  did  not  notify  the 
defendant  of  it  for  about  two  years,  and  then,  after  exami- 
nation, the  deputy  assistant  treasurer  conceded  it  was  genuine.. 
Nevertheless,  in  1877,  eight  years  atter,  suit  was  brought 
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againdt  the  bank.  Meanwhile,  Polhamios  &  Jackson^  from 
whom  the  bank  had  received  it,  became  insolvent  and  the 
bank  lost  its  recourse  against  them. 

Under  these  circumstances,  it  seems  very  properly  to  have 
been  held  that  the  delay  to  give  notice  was  fatal  to  the  right 
of  recovery. 

It  may  be  well  to  compare  the  present  case  with  that. 

The  fact  of  forgery  was  not  known  to  the  Government 
until  January  15, 1869,  when  the  check  was  submitted  to 
Brink  in  Washington.  Within  six  days  it  was  communi- 
cated to  Lawyer,  who  resided  in  New  York,  and  his  letter 
was  addressed  to  the  bank  notifying  it  of  the  fact  and  of  its 
responsibility  for  a  return  of  the  money.  In  response  to  a 
request  of  the  president,  made  by  letter  of  the  28d,  Lawyer's 
affidavit  was  forwarded  on  the  27th,  and  on  the  30th  Brink's 
affidavit  and  the  forged  endorsement  were  delivered  to  the 
bank.  So  that,  within  six  days  after  discovery  of  the 
forgery,  the  bank  was  notified  of  it,  and  advised  to  seek  re- 
course against  the  New  York  bank,  and  within  nine  days 
more  was  furnished  with  all  the  proof  the  Goverment  could 
supply. 

It  vas  said  that  the  United  States  never  gave  notice  or 
made  demand.  But  Lawyer,  if  he  could  claim  payment 
from  the  bank,  could  only  claim  it  as  agent  of  the  United 
States,  and  notice  from  him,  as  such,  the  United  States 
could  surely  avail  themselves  of.  We  think  with  the  court 
below  that  this  was  virtually  a  notice  and  demand  by  the 
United  States. 

The  notice  seems  reasonably  prompt  unless  there  were 
peculiar  circumstances  in  the  case  that  made  it  otherwise. 

It  is  shown  that  the  statute  of  limitations  of  New  York 
does  not  bar  an  action  such  as  the  defendant  might  have 
brought,  to  recover  this  money  from  the  New  York  bank, 
for  six  years.  It  had,  then,  three  years  left  within  which  to 
sue  the  New  York  bank  from  which  it  received  the  check, 
and  that  bank  is  not  shown  to  have  been  insolvent.  So  far, 
then,  it  seems  clear  that  the  delay  of  six  days  did  not  deprive 
the  defendant  of  its  recourse  against  antecedent  parties. 
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It  is  said,  however,  that  it  had  lost  its  recoarse  against 
Riggs  &  Co. 

Biggs  k  Co.  are  supposed  to  have  cashed  the  check  on 
January  16, 1866,  and  the  defendant  paid  it  on  the  19th. 
With  reference  to  either  date  the  statutory  period  of  limita- 
tion would  have  expired  before  January  21st,  1869,  when  the 
defendant  received  notice  of  the  forgery.  The  delay,  then, 
it  is  said,  deprived  them  of  recourse  against  Biggs  &  Co.,  an 
antecedent  party  on  the  paper. 

But  this  position  rests  upon  the,  at  least,  doubtful,  if  not 
plainly  erroneous  assumption  that  the  defendant  ever  had 
any  recourse  against  Riggs  &  Co. 

Had  this  been  a  draft  on  the  United  States,  endorsed  by 
Riggs  &  Co.,  and  taken  by  the  defendant  as  endorsee,  and 
afterwards  dishonored,  the  defendant,  by  the  law-merchant, 
would  have  had  recourse  against  all  the  antecedent  parties. 
But  the  defendant  was  not  the  holder  of  the  paper  as  en- 
dorsee. The  defendant  was  the  drawee  of  the  check,  and 
accepted,  paid  and  cancelled  it.  Prior  endorsers  are  only 
liable  upon  a  note,  bill  or  check  to  a  holder  when  it  is  dis- 
honored. When  the  note  or  bill  is  paid,  the  maker  or  ac- 
ceptor who  has  paid  it  by  mistake,  i.  e.,  to  a  wrong  person,  or 
on  a  forged  endorsement,  has  no  right  of  action  on  the  paper 
itself  y  against  any  party  to  it.  His  right  is  to  sue  in  assump- 
sit for  money  had  and  received,  to  recover  his  money,  as  paid 
under  mistake  of  fact.  And,  of  course,  such  an  action  can 
only  be  maintained  by  him  against  the  party  to  whom  he 
paid  the  money,  leaving  it  to  the  latter,  in  turn,  to  sue  his 
immediate  predecessor  in  the  transaction.  The  defendant* 
therefore,  never  could  sue  any  other  party  than  the  New 
York  bank  from  which  it  received  the  check. 

This  view  was  recognized  in  the  case  of  the  Bank  of  Com- 
merce vs.  Union  Bank,  8  Comst.,  280.  That  was  an  action  by 
the  drawees  of  a  bill  which  had  been  altered  and  raised  after 
it  left  the  drawer's  hands,  to  recover  the  amount  which  the 
drawees  had  paid.  The  court  said  :  "This  action  is  not 
founded  on  the  billy  as  an  instrument  containing  the  contract 
on  which  the  suit  is  brought.    The  acceptor  can  never  have 
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on  the  bill  against  the  endorsers.  But  the  plaintiff's 
right  of  recovery  rests  on  equiti^ble  grounds.  In  the  Canal 
Bank  vs.  Bank  of  Albany,  the  prindple  was  recognized  that 
money  paid  by  one  party  to  another,  through  mutual  mistake 
of  facts,  in  respect  to  which  both  are  equally  bound  to  in- 
quire, may  be  recovered  back,"  &c.  This  relation  of  the 
■drawer  to  the  other  parties  is  also  recognized  in  a  general 
way  in  the  case  cited. 

It  does  not  seem,  then,  that  in  consequence  of  the  brief 
•delay  in  giving  the  defendant  notice  of  the  forgery,  any 
recourse  against  other  parties  was  lost.  We  are,  therefore, 
xmable  to  concur  with  the  judge  who  tried  the  case  below, 
that  a  case  of  laches  against  the  United  States  is  made  out 
-sufficient  to  defeat  the  action. 

Objection  was  made  to  the  form  of  the  exception  taken 
•on  the  part  of  the  United  States,  as  insufficient  to  bring  the 
K^se  properly  before  the  court.  Without  examining  this 
question  in  detail,  we  are  of  opinion  that  the  exception  is 
sufficiently  explicit  and  formal  to  bring  the  merits  of  the 
'Case  before  us. 

A  new  trial  is  granted. 


United  States,  ex  rel.  J.  J.  Key, 

vs. 

T.  F.  Frelinghuysen,  Secretary  of  State. 

5  Decided  March  19, 1888. 

i  The  Chibf  Justice  and  Jnstiees  Mac  Arthur  and  Cox  sitting. 

.  In  pursuance  of  conventions  between  Mexico  and  the  United  States, 
for  the  adjustment  of  certain  claims,  concluded  July  4,  1868,  and 
April  29, 1876,  a  comml^-sion  was  established  which  awarded  a  sum  of 
money  to  W.  Subsequently  June  18,  1878,  Congress,  by  its  act  oi 
that  date,  directed  the  Secretary  of  State  to  receive  from  Mexico,  and 
distribute  to  the  various  claimants  the  amounts  awarded  them,  except 
that  in  the  case  of  W.  the  President  of  the  United  States  was  re- 
quested by  the  5th  section  of  the  act  to  investigate  any  charges  of 
fraud  presented  bv  Mexico  as  to  said  case  "and  if  Ac  shall  be  of  opinion 
that  the  honor  ox  the  United  States,  the  principles  of  public  law,  or 
•consideration  of  Justice  and  equity  "  require  that  said  case  should  be 
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opened  and  retried,  it  shall  be  lawful  for  him  to  withhold  payment  of 
said  award,  &c.  An  investigiition  of  the  charffes  was  accordingly 
made  and  a  decision  in  favor  of  W.  arrived  at,  wnereapon  certain  in- 
stalments of  the  award  were  paid  to  him.  This  was  during  the  term 
of  President  Hayes.  Afterwards,  and  during  the  term  of  his  sncoessor, 
the  question  arose  whether  the  power  conferred  by  Congress  to  in- 
yestigate,  &c.,  was  exhausted  by  President  Hayes*  exercise  of  it  or  on 
the  contrary,  was  a  continuing  or  recurring  power  which  might  be  ex- 
ercised by  any  succeeding  President,  who,  U  he  should  be  of  a  diflTerent 
opinion  from  his  predecessor,  would  be  authorized  to  withhold  pay- 
ment of  the  instalments  yet  undistributed. 
Hdd^  That  tlie  request  was  obviously  addressed  to  the  existing  Presi- 
dent, and  when  he  made  the  investigation  and  announced  the  result, 
this  request  was  satisfied.  That  it  could  not  be  considered  a  continu- 
ing and  reiterated  request  to  each  succeeding  President  to  re-examine 
the  subject,  and  consequently  the  power  to  witiihold  the  payment  of 
the  award  which  was  to  result  from  that  examination  must  be 
deemed  equally  limited. 

2.  Where  money  due  citizens  of  the  United  States  has  been  paid,  under 
a  treaty,  by  a  foreifi:n  government  to  the  United  States,  but  there  is 
no  provision  as  to  the  manner  in  which  the  money  is  to  be  distributed 
among  the  claimants,  and  Congress  subsequently  enacts  a  law  to  that 
end,  it  is  within  the  power  of  Congress  to  repeal  such  law,  and  to  pro- 
vide a  different  mode  of  distribution,  or  even  to  leave  the  claimants 
Just  as  they  were  before  the  passage  of  the  act ;  and  this  it  may  do 
either  by  directly  repealing  such  law  or  by  the  ratification  of  a  treaty 
inconsistent  therewith. 

3.  The  President  has  no  power  to  make  treaties  except  by  and  with  the 
advice  and  consent  of  the  Senate,  and  with  the  concurrence  of  two- 
thirds  of  its  members  present.  A  treaty,  therefore,  which  has  not 
been  thus  ratified,  is  wholly  inoperative  to  affect  antecedent  laws  or 
the  rights  acquired  under  them. 

4.  When  Congress  is  in  session,  and  a  law  or  treaty  calculated  to  repeal 
an  existing  law  is  pending  before  it,  this  court,  it  seems,  might,  under 
such  circumstances;  await  the  final  action  of  that  body  upon  such  law 
or  treaty,  before  granting  or  refusing  a  writ  of  mandamus  prayed  for 
against  one  of  the  co-ordinate  branches  of  the  government  to  compel 
it  to  carry  into  effect  the  existing  law.  But  it  will  be  otherwise  when 
such  law  or  treaty  has  been  pending  during  two  sessions  and  Congress 
has  adjourned  without  acting  upon  it. 

The  Case  is  stated  in  the  opinion. 

S.  W.  Johnston,  R.  B.  Warden  and  John  Goodb  for 
relator. 

S.  F.  Phillips  for  respondent. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

To  state  this  case  in  full  would  require  me  to  read  the 
voluminous  petition  of  the  relator,  and  the  equally  volumi- 
nous return  of  the  Secretary  of  State,  which  I  think  it  is  not 
necessary  to  do.  It  is  sufficient  to  say,  in  general  terms, 
that  the  relator  in  his  petition  sets  forth  the  fact  that  cer- 
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tain  conventions  were  concluded  between  the  United  States 
and  Mexico,  providing  for  the  determination  of  claims  of 
citizens  of  each  republic  against  the  other ;  that  in  pursuance 
of  that  convention,  a  board  of  commissioners  assembled  in 
Washington  to  adjudicate  these  claims,  and  in  the  course  of 
their  proceedings  made  an  award  in  favor  of  Benjamin  Weil 
for  a  large  sum  of  money,  the  petitioner  being  an  assignee 
of  Benjamin  Weil  for  a  small  portion  of  that  award.  He 
sets  forth,  further,  that  the  act  of  June  7, 1878,  required  the 
money  paid  by  Mexico  on  these  claims  to  be  deposited  in 
the  hands  of  the  Secretary  of  State,  and  made  it  his  duty  to 
pay  it  out  to  the  parties  named  in  those  awards,  or  their 
assignees ;  and  that  the  Secretary,  in  pursuance  of  that  act 
of  Congress,  had  paid  out  all  the  installments  that  had  been 
received  from  Mexico,  except  one,  then  in  his  hands,  which 
he  declined  to  pay,  and  he  asks  the  mandamus  of  this  court 
to  require  him  to  disburse  the  money.  After  argument  on 
the  face  of  the  petition,  as  upon  demurrer  to  it,  the  court 
issued  an  alternative  mandamus,  and  to  that  the  Secretary 
has  made  a  return.  That  return  was  demuri'ed  to,  and  that 
•demurrer  was  argued  before  us  at  the  close  of  last  week. 
The  ground  taken  by  the  Secretary  will  be  manifested  as  I 
proceed. 

The  first  section  of  the  act  of  Congress  of  June  18, 1878, 
provides  : 

"  That  the  Secretary  of  State  be,  and  he  is  hereby,  author- 
ized and  required  to  receive  any  and  all  money  which  may 
be  paid  by  the  Mexican  Republic  under  and  in  pursuance  of 
the  conventions  between  the  United  States  and  the  Mexican 
Republic  for  the  adjustment  of  claims,  concluded  July  4, 
1868,  and  April  29, 1876 ;  and  whenever,  and  as  often  as 
iiny  installments  shall  have  been  paid  by  the  Mexican 
Republic,  on  account  of  said  awards,  to  distribute  the 
moneys  so  received  in  rateable  proportions  among  the  cor- 
porations, companies  or  private  individuals  respectively,  in 
whose  favor  awards  have  been  made  by  said  commissioners, 
or  by  the  umpires,  or  to  their  legal  representatives  or  assigns." 

If  the  act  had  stopped  here,  there  would  be  a  plain  minis- 
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terial  duty  created  hy  it^  for  the  benefit  of  the  parties  Id 
whose  favor  the  awards  were  made,  admitting  of  no  exercise 
of  discretion  and  proper  to  be  enforced  by  mandamus  if  its 
performance  was  refused. 

But  the  language  in  question  is  followed  by  the  terms^ 
"except  as  in  this  act  otherwise  limited  and  provided." 
And  we  are  referred  to  the  5th  section  for  the  exceptions  or 
limitations  to  the  duty  enjoined  in  the  first. 

This  enacts,  "  that  the  President  of  the  United  States  be, 
and  he  is  hereby,  requested  to  investigate  any  charges  of 
fraud  presented  by  the  Mexican  government  as  to  the  cases 
hereinafter  named,  and  if  he  shall  be  of  opinion  that  the 
honor  of  the  United  States,  the  principles  of  public  law,  or 
considerations  of  justice  and  equity,  require  that  the  awards 
in  the  cases  of  Benjamin  Weil  and  La  Abra  Silver  Mining 
Company,  or  either  of  them,  should  be  opened  and  the  cases 
retried,  it  shall  be  lawful  for  him  to  withhold  payment  of 
said  awards,  or  either  of  them,  until  such  cases  shall  be 
retried  and  decided  in  such  manner  as  the  governments  of 
the  United  States  and  Mexico  may  agree,  or  until  Congress 
shall  otherwise  direct." 

It  is  obvious  that  the  power  to  withhold  the  payment  of 
the  awards  is  given  on  a  condition,  to  wit,  if  the  President 
shall  be  of  opinion  that  the  honor  of  the  United  States,  the 
principles  of  public  law  or  considerations  of  justice  and  equity 
require  that  the  awards  shall  be  opened  and  retried.  If  the 
President  should  not  be  of  that  opinion,  no  poweB  is  given 
to  withhold  payment,  but  the  cases  lie  outside  of  the  excep- 
tion and  fall  within  the  general  injunction  of  the  first  section. 

The  case  further  shows  that  President  Hayes,  through  Mr. 
Evarts,  Secretary  of  State,  did  investigate  the  charges  of 
fraud  presented  by  the  Mexican  government,  as  to  the  cases 
above  named,  in  compliance  with  the  act  of  Congress,  and 
on  the  15th  of  April,  1880,  communicated  to  Congress,  as 
the  result  of  that  investigation,  the  opinion  of  Mr.  Evarts, 
in  which  the  latter  says  : 

"  I  conclude,  therefore,  that  neither  the  principles  of  pub- 
lic law  nor  considerations  of  justice  or  equity  requireor 
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permit,  as  between  the  United  States  and  Mexico,  that  the 
awards  in  these  cases  should  be  opened  and  the  cases  retried 
before  a  new  international  tribunal,  or  under  any  new  con- 
vention or  negotiation  respecting  the  same  between  the 
United  States  and  Mexico." 

We  take  it  for  granted  that  in  transmitting  this  opinion  to , 
Congress  as  the  action  of  the  executive,  taken  in  pursuance 
of  the  act  of  Congress,  the  President  is  to  be  considered  as 
adopting  this  opinion  of  the  Secretary  and  communicating 
it  as  his  own. 

In  addition  to  the  above,  he  does,  indeed,  say  that  the 
honor  of  the  United  States,  in  his  opinion,  requires  that  these 
cases  be  investigated  by  the  United  Stales.  But  this  was  not 
provided  for  by  the  act  of  June  18,  1878,  nor  was  such  an 
opinion  made  a  condition  of  the  power,  or  declared  to  be  the 
ground  of  any  authority  to  withhold  the  awards.  The  con- 
dition expressed  was  the  opinion  of  the  President  that  the 
awards y  i.  e.,  the  judgments,  as  between  the  United  States 
and  Mexico,  should  be  opened  and  the  caseSy  i.  e,,  as 
international  cases,  be  retried,  t.  e.,  tried  again,  tried  as 
before  by  an  international  tribunal.  This  is  further  mani- 
fest from  the  fact  that  payment  was  to  be  withheld  until 
the  cases  should  be  retried  and  decided  in  such  manner 
as  the  United  States  and  Mexico  might  agree,  or  until  Con- 
gress should  otherwise  direct.  In  other  words,  if  the  Presi- 
dent should  think  the  cases  ought  to  be  retried^  the  awards 
were  to  be  withheld  for  another  international  trial,  not  a 
Congressional  investigation,  or  until  Congress  should  direct 
otherwise,  i.  e.,  that  they  should  not  be  so  withheld. 

It  must  be  apparent,  then,  that  so  far  the  condition  had 
not  happened  which,  under  the  6th  section  of  the  act  of  June 
15, 1878,  would  warrant  the  Secretary  of  State  in  withhold- 
ing payment  of  the  awards,  and  in  the  absence  of  any  subse- 
quent legislation,  modifying  that  act,  "it  would,"  in  the 
language  of  Mr.  Evarts,  "  appear  to  be  the  duty  of  the  execu- 
tive to  accept  these  awards  as  no  longer  open  to  reconsidera- 
tion, and  proceed  with  payment  of  the  same  pro  rata  with  all 
other  awards  under  the  convention." 
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But  the  question  is  made  whether  the  power  conferred  by 
the  5th  section  of  the  act  of  June,  1878,  was  exhausted  by 
President  Hayes'  exercise  of  it,  or,  on  the  contrary,  was  a 
continuing  or  recurring  power  which  may  be  exercised  by  any 
succeeding  President,  i.  e.,  whether  any  such  President  may 
re-investigate  the  subject,  and  if  he  should  be  of  a  different 
"opinion  from  President  Hayes,  may  withhold  payment  of  the 
instalments  yet  undistributed. 

It  will  be  remembered  that  the  grant  of  this  power  is  pre- 
faced by  a  request  to  the  President  to  investigate  the  charges 
of  fraud.  If  he  (who  is  thus  requested)  shall  be  of  opinion, 
Ac,  &c.,  it  shall  be  lawful  for  him  to  withhold  payment,  &c. 

The  duty  devolved  and  the  power  conferred  refer  to  the 
same  person. 

The  request  was  obviously  addressed  to  the  existing  Presi- 
dent, and  when  he  made  the  investigation  and  announced 
the  result,  this  request  was  satisfied.  It  cannot  be  considered 
<a  continuing  and  reiterated  request  to  each  succeeding  Presi- 
dent to  re-examine  the  subject,  and  consequently  the  power 
to  withhold  the  payment  of  the  awards  which  was  to  result 
from  that  examination  must  be  deemed  equally  limited. 

These  considerations  furnish  an  answer  to  one  of  the 
positions  taken  in  the  return  of  the  Secretary. 

The  principal  and  most  important  ground  assigned  by  the 
Secretary  for  withholding  payment,  is  the  fact  that  the 
President  has  negotiated  a  treaty  with  Mexico  for  the  open- 
ing of  the  awards,  which  is  now  pending  before  the  Senate 
for  ratification,  having  been  submitted  to  that  body,  it  is 
«aid,  during  the  first  session  of  the  Congress  just  expired. 

In  answer  to  this,  it  is  denied  by  the  claimant  that  the 
United  States  has  any  power,  by  a  new  treaty,  to  disturb  the 
Awards  in  question.  It  is  argued  that  they  confer  vested 
rights  on  the  claimant  which  he  cannot  be  constitutionally 
deprived  of  either  by  a  law  or  a  treaty. 

We  do  not  deem  it  necessary  to  express  any  opinion  on 
this  question,  because  it  is  not  involved  in  the  issue  before 
us.  That  issue  is,  whether  a  ministerial  duty  is  devolved  by 
law  on  the  Secretary  of  State,  to  pay  this  money,  which  we 
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are  to  enforce  by  mandamus.  Neither  the  claims  convention , 
under  which  the  awards  were  made,  nor  the  awards  them- 
selves, imposed  any  such  duty  or  contained  any  provision  as 
to  the  person  by  whom,  or  the  manner  in  which,  the  money 
awarded  should  be  disbursed.  Legislation  was  necessary  for 
that  object,  and  that  legislation  is  found  in  the  act  of  June, 
1878.  Congress  might  have  enacted  a  different  law.  It  can 
undoubtedly  repeal  that  law  and  enact  a  different  mode  of 
distribution,  or  leave  the  claimants  just  where  they  were 
before  the  act  was  passed.  And  if  that  had  been  done,  the 
Secretary  of  State  would  be  relieved  of  the  duty  of  distribu- 
tion, and  we  could  not  charge  him  with  it.  But  this  would 
not  affect  the  question  whether  the  awards  themselves  could 
be  set  aside  by  a  new  convention.  And  whether  that  could 
be  lawfully  done  or  not,  yet  if  such  a  treaty  should  be  made, 
it  would  be  a  law,  at  least  so  far  as  it  would  admittedly  be 
within  the  constitutional  power  of  the  Government.  It- 
would  at  least  be  valid  so  far  as  to  repeal  the  act  of  June, 
1878,  providing  for  a  distribution  of  this  money.  If  the 
United  States  could  do  this  much  by  an  act  of  Congress,  it 
could  equally  do  it  by  a  treaty  inconsistent  with  the  existing 
law,  for  such  a  treaty  has  the  force  of  law  under  the  Con- 
stitution. But  whether  the  citizen  could  still  insist  on  the 
award  as  his  property,  and  call  on  Congress  to  pay  him  in 
some  other  way,  is  an  entirely  different  question,  and  one 
which  we  are  not  called  on  to  decide. 

The  question  remains,  what  effect  has  this  pending  treaty 
on  the  rights  of  the  claimant  under  the  act  of  1878  ? 

By  the  Constitution  it  is  declared,  that  all  treaties  made 
under  the  authority  of  the  United  States  shall  be  the  supreme 
law  of  the  land. 

But  a  treaty  only  becomes  the  law  of  the  land  when  it 
is  made  and  completed.  The  President  has  no  power  to 
make  treaties  except  by  and  with  the  advice  and  consent  of 
the  Senate,  and  with  the  concurrence  of  two-thirds  of  its 
members  present.  Until  those  conditions  concur,  a  treaty 
negotiated  is  no  more  the  law  of  the  land  than  a  bill  intro- 
duced into  one  of  the  Houses  of  Congress,  but  not  yet  acted 
20 
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on  by  either.  Not  being  yet  law,  it  is  wholly  inoperative  to 
affect  antecedent  laws  or  the  rights  acquired  under  them. 
It  furnishes  no  more  excuse  for  disobedience  to  an  existing 
law  than  would  the  pendency  in  Congress  of  a  bill  to  repeal 
it.  It  is  manifest,  therefore,  that  the  pendency  of  this 
treaty  is  no  legal  bar  to  the  claimant's  assertion  of  his  rights 
under  the  act  of  1878. 

We  have  been  embarrassed  in  this  case  by  the  appeal  to 
the  courtesy  of  the  court,  which,  it  is  said,  is  due  to  a  co- 
ordinate branch  of  the  Government.  It  is  said  that  the 
issuing  of  a  mandamus  is  within  the  discretion  of  the  court. 
And  it  is  said  that  if  Congress  had  been  in  session  when  this 
application  was  made,  and  a  bill  were  pending  to  repeal  the 
existing  law,  the  court  would  hardly  interpose  by  its  man- 
damus \  and  that  the  same  should  be  the  case  where  a  treaty 
is  before  the  Senate.  If  Congress  were  in  session  at  this 
•time,  and  any  such  law  or  treaty  were  pending  before  it,  we 
should  hesitate  a  long  time  before  anticipating  its  action, 
and  perhaps  feel  absolutely  constrained  to  await  the  final 
action  of  Congress  or  the  Senate^  as  the  case  might  be.  But 
this  treaty  was  submitted  during  the  first  session  of  the 
Congress  which  has  just  expired ;  it  has  been  before  the 
Senate  two  sessions  of  that  Congress,  and  has  not  yet  been 
ratified.  It  cannot  even  be  considered  again  for  a  period  of 
nine  months ;  that  is^  until  another  session  of  Congress. 
We  are  told  that  to  the  Almighty  a  thousand  years  are  a 
one  day^  and  one  day  as  a  thousand  years  ;  and  something 
similar  to  that  may  be  said  of  governments.  To  the  Govem- 
ment;  years  and  days  are  about  alike ;  it  loses  nothing  by 
delay.  But  that  cannot  be  said  of  the  private  citizen. 
Delay  to  him  is  often  ruinous,  and  to  withhold  his  remedies 
for  one  or  two  years  is  to  deny  him  justice,  and  to  do  so  out 
of  courtesy  to  a  co-ordinate  branch  of  the  Government  is  to 
make  that  an  excuse  for  positive  injustice.  We  think,  under 
the  circumstances  of  this  case,  we  are  no  longer  at  liberty  to 
withhold  the  writ  applied  for,  and  that  the  writ  of  mandamus 
must  issue. 
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H.  Clay  Stewart  vs.  Edward  G.  Elliott. 

Law.    No.  23^306. 

In  the  Matter  of  the  Issues  from  the  Probate  Court  under  the 

Will  of  Jared  L.  Elliott. 

5  Decided  March  IS,  1883. 

)  The  Chibf  Justioic  and  Justices  Haonbb  andCoz  slttlug. 

!•  An  appeal  lies  to  the  General  Term  from  the  rulings  of  the  court  in 
special  term  during  the  trial  of  issues  from  the  Orphans'  Court,  in- 
volving the  execution  of  a  will  and  the  competency  of  the  testator. 
Affirming  Coughlin  vs.  Poulson,  2  Mac  A.,  208. 

2.  Where  an  appeal  is  taken  from  the  action  of  the  court  below  overrid- 
ing a  motion  for  a  new  trial,  on  the  ground  of  the  insufficiency  of  the 
evidence,  or  because  the  damages  are  excessive,  the  statute  (sees. 
805-6  R.  S.  D.  C.)  requires  the  settling  of  ''  a  case ''  containing  all  the 
testimony,  and  such  a  ccue  is  presented  when  the  record  contains  the 
certificate  of  the  trial  justice  that  it  embodies  all  the  evidence  pro- 
duced on  both  sides  at  the  trial.  Affirming  the  decision  upon  this 
point  in  Dant  vs.  District  of  Columbia,  3  Mac  A.,  273. 

3.  The  exceptions  to  the  rulings  of  the  court  need  not  be  made  the  sub- 
ject of  separate  bills  but  may  be  embodied  in  tlie  ^^case''  certified  by 
the  trial  justice. 

4.  The  rule  of  the  common  law  that  the  granting  or  refusal  of  a  motion' 
for  a  new  trial  is  a  matter  resting  in  the  discretion  of  the  justice 
trying  the  case  and  cannot  be  the  ground  of  a  writ  of  error  on  appeal, 
his  been  afiected  by  the  Revised  Statutes  of  the  District  only  so  far 
as  to  give  the  right  of  appeal  in  three  cases,  viz.,  where  the  motion 
has  been  urged  upon  exceptions^  or  for  insufficient  evidence^  or  for  eX" 
eessive  damages.  The  General  Term,  has,  therefore,  no  power  to 
interfere  with  a  verdict  on  the  ground  that .  it  was  contrary  to  the 
evidence,  or  against  the  weight  of  the  evidence,  or  because  it  is  incon- 
sistent or  uncertain. 

5.  It  is  tbe  legal  sufficiency  of  the  evidence  which  the  statute  refers  to 
when  giving  an  appeal  upon  the  ground  of  ^'  insufficient  evidence.^' 
«nd  e^dence  is  legally  sufficient  where  it  is  of  such  a  character  and 
volume  that  it  may  well  satisfy  a  reasonable  mind  of  the  truth  of 
the  position  it  is  introduced  to  maintain^  in  which  case  it  must  be  sub- 
mitted to  the  jury,  who  are  the  exclusive  judges  of  its  sufficiency  in 
fact^  and  their  finding  cannot  be  interfered  with  by  the  General  Term. 

6.  The  degree  of  mental  capacity,  which  must  be  possessed  by  the 
testator  in  order  to  make  his  will  valid,  is  no  more  nor  less  then  that 
which  is  requisite  in  the  case  of  a  deed  or  contract. 

7.  Undue  influence  and  importunity  sufficient  to  invalidate  a  will  may 
be  exercised  without  the  existence  of  fraud. 

The  Casb  is  stated  in  the  opinion. 

Cook  &  Cole  for  caveator. 

J.  J.  JoHliJSON  and  Wm.  F.  Mattingly  for  caveatee. 

Mr.  Justice  Hagnbr  delivered  the  opinion  of  the  court. 
Henry  Clay  Stewart,  as  the  sole  executor,  and  residuary 
legatee,  propounded  for  probate  in  the  Orphan's  Court  of 
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this  District,  an  instrument  of  writing  which  he  claimed 
was  the  last  will  and  testament  of  Rev.  Jared  L.  Elliott. 
Edmund  G.  Elliott,  the  next  of  kin  and  nephew  of  the 
deceased  interposed  a  caveat  to  the  probate  of  the  instrn- 
ment  so  propounded,  and  the  court  passed  an  order  directing 
the  five  following  issues  to  be  tried  by  a  jury  in  the  circuit 
court : 

"  First.  Whether  the  said  paper  writing  purporting  to  be 
the  last  will  and  testament  of  the  said  Jared  L.  Elliott, 
bearing  date  on  the  15th  day  of  April,  1881,  was  executed 
and  attested  in  due  form  of  law. 

"Second.  Whether  the  contents  of  said  paper  writing 
were  read  to  or  by  the  said  Jared  L.  Elliott  at  or  before  the 
alleged  execution  thereof  by  him. 

"Third.  Whether  the  said  Jared  L.  Elliott,  at  the  time 
of  the  alleged  execution  of  said  paper  writing,  was  of  sound 
and  disposing  mind,  and  capable  of  executing  a  valid  deed 
or  contract. 

"Fourth.  Whether  the  said  paper  writing  was  executed  by 
the  said  Jared  L.  Elliott,  under  the  influence  of  suggestions, 
importunities  and  undue  persuasion  of  the  said  Henry  Clay 
Stewart,  or  any  other  person  or  persons,  when  his  mind, 
from  its  disordered,  diseased  and  enfeebled  state^  was  unable 
to  resist  the  same. 

"Fifth.  Whether  the  execution  of  said  paper  writing  was 
procured  by  the  fraud,  misrepresentations  or  undue  influence 
or  persuasion  of  the  said  Henry  Clay  Stewart,  or  any  other 
person  or  persons,  acting  of  their  own  volition  or  under  the 
direction  of  the  said  Henry  Clay  Stewart." 

The  case  was  there  elaborately  tried  ;  the  court  granted 
the  instructions  presented  on  behalf  of  the  caveatee, 
Stewart,  and  six  of  those  presented  by  the  caveator,  which 
were  severally  excepted  to  by  Stewart  at  the  time,  and 
delivered  its  charge  to  the  jury,  which  rendered  its  verdict 
as  follows  : 

Upon  the  first  issue,  yes. 

Upon  the  second,  third  and  fourth  issues,  no. 

Upon  the  fifth  issue,  yeSj  except  as  to  fraud. 
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The  caveatee  thereupon  made  a  motion  which  was  entered 
upon  the  minutes  of  the  trial  justice  "  to  set  aside  said  ver- 
dict and  grant  a  new  trial  upon  exceptions  and  for  insuffi- 
cient evidence." 

The  reasons  assigned  in  support  of  the  motion  were  as 
follows : 

"  First.  That  the  evidence  adduced  in  said  trial  was  insuffi- 
cient for  said  verdict. 

"  Second.  Because  said  verdict  was  contrary  to  law. 

"  Third.  Because  it  was  contrary  to  the  instructions  of  the 
•court. 

"  Fourth.  Because  it  is  contrary  to  the  evidence. 

"  Fifth.  Because  it  is  against  the  weight  of  the  evidence. 

"  Sixth.  Because  it  is  inconsistent. 

"  Seventh.  Because  it  is  uncertain. 

"  Eighth.  And  also  upon  exceptions  taken  by  said  Stewart, 
severally,  to  the  rulings  of  the  court  during  the  progress  of 
the  trial,  and  to  each  of  the  prayers  granted  to  the  said 
caveator." 

The  justice  overruled  the  motion,  and  from  his  decision 
the  caveatee  appealed  to  the  General  Term. 

In  this  court  several  questions  of  practice  have  been  very 
fully  argued;  touching  the  regularity  of  the  appeal,  and  the 
extent  of  our  authority  in  examining  the  case.  These  points 
involve  the  proper  construction  of  the  act  of  Congress  of 
March  3,  1863,  which  one  would  naturally  suppose  had  been 
definitely  settled  during  the  intervening  twenty  years  since 
its  enactment.  But  we  have  concluded,  in  view  of  the 
alleged  uncertainties  as  to  the  questions,  to  examine  them 
anew  and  express  our  opinion  with  respect  to  them  in 
unequivocal  terms. 

1st.  It  is  contended  that  no  appeal  lies  to  the  General 
Term  from  rulings  of  the  trial  justice  during  the  trial  of  issues, 
from  the  Orphans^  Court  involving  the  execution  of  a  will  and 
the  competency,  &c.,  of  the  testator. 

It  is  true  the  trial  of  such  issues  is  an  exceptional  proceed- 
ing, allowed  only  by  a  statute  which  authorizes  no  appeal, 
but  seems  rather  to  forbid  it,  from  the  terms  in  which  it 
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requires  the  verdict  to  be  certified  to  the  Orphans'  Court 
for  its  guidance.  It  is  also  true  that  no  appeal  was. allowed 
in  such  cases  in  Maryland  until  the  passage  of  the  act  of 
assembly  of  1882  ;  and  that  the  Supreme  Court  of  the 
United  States  refused  to  entertain  an  appeal  from  such 
rulings  of  the  former  Circuit  Court  of  this  District,  (Van 
Ness  vs.  Van  Ness,  6  Howard,  62);  and,  also,  from  like 
rulings  from  this  court  as  now  constituted.  Wiley  vs.  Brown, 
4  Wall.,  65. 

But  we  all  are,  nevertheless,  of  the  opinion  that  an  appeal 
does  lie  to  the  General  Term,  in  such  cases,  under  the  terms 
of  the  organic  act ;  and  that  the  decision  in  Couglan  vs. 
Poulson,  2  Mac  Arthur,  208,  announces  the  correct  doctrine 
on  the  subject. 

2d.  It  is  insisted  by  the  caveator,  that  the  record  presents 
no  '^  case ''  within  the  meaning  of  the  statute,  sees.  803-6,  R* 
S.  D.  C. 

Sec.  805  declares  that  where  an  appeal  is  taken  from  the 
decision  below  on  a  motion  for  a  new  trial,  '^  a  bill  of  excep- 
tions or  case  shall  be  settled  in  the  usual  manner.^^ 

Notwithstanding  some  intimations  to  the  contrary  in  one 
or  more  cases  in  our  reports,  we  are  of  the  opinion  that  the 
statute  does  not  require  the  preparation  of  "  the  statement 
of  facts,"  or  "  agreed  case,"  spoken  of  by  the  books  of  prac- 
tice ;  but  in  the  language  of  this  court  in  Dant  vs.  District 
of  Columbia,  8  Mac  Arthur,  273,  "  a  case  containing  all  the 
testimony  is  the  proper  practice  when  the  motion  for  a  new 
trial  is  founded  upon  its  insufficiency,  or  where  the  damages 
are  excessive.  In  no  other  mode  can  the  legal  eflfect  of  the 
evidence  produced  at  the  trial  be  determined  in  review  of 
the  verdict." 

In  the  cause  before  us,  the  record  contains  the  certificate 
of  the  judge  that  it  embodies  all  the  evidence  adduced  od 
both  sides  at  the  trial ;  and  it  therefore  presents  tfie  case  oou- 
tempiated  by  the  statute. 

8d.  The  caveator  insists  that  the  record  contains  no 
bill  of  exceptions  as  required  by  the  statute,  and,  hence,  that 
we  are  not  at  liberty  to  examine  the  questions  of  law  in- 
tended to  be  presented  for  our  consideration. 
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The  record  shows  plainly  that  the  caveatee  excepted  to  the 
granting  of  each  of  the  six  instructions  asked  by  the  cave- 
ator, which  were  given  by  the  court ;  but  the  objection  is 
that  there  is  no  separate  bill  of  exception  signed  by  the  judge, 
and  that  the  statute  is  not  complied  with  where  they  are 
merely  embodied  in  the  case  certified  by  the  trial  justice. 

"We  are  of  opinion  that  the  objection  is  not  well  taken, 
and  that  there  was  no  necessity  for  any  more  formal  pre- 
sentation of  the  alleged  errors.  And  this  we  intended 
should  be  explictly  settled  by  the  decision  in  O'Neil  vs. 
The  District  of  Columbia,  Wash.  Law  Rep.,  Vol.  7,  No.  82, 
p.  382. 

The  construction  by  the  New  York  courts  of  the  similar 
provision  in  their  statute  is  thus  announced  in  Brown  vs. 
Irish,  12  How.  Prac.  Rep.,  481 :  "K  questions  of  law  and 
fact  arise  during  the  trial,  and  the  party  desires  a  review 
upon  both,  he  may  incorporate  his  exceptions  in  his  case, 
stating  them  separate  from  the  facts." 

4th.  It  has  been  earnestly  contended  on  behalf  of  the 
caveatee,  that  the  General  Term  upon  this  appeal  is  not  con- 
fined to  the  right  to  reverse  where  it  finds  the  verdict  below 
was  rendered  upon  ^*  insufficient  evidence,^^  but  that  it  is  our 
duty  equally  to  award  a  new  trial,  if,  upon  an  examination 
of  the  evidence,  we  should  be  of  opinion  that  the  verdict 
was  "against  the  evidence"  or  "against  the  weight  of  the 
evidence;"  or,  to  carry  the  contention  to  its  legitimate 
result,  as  expressed  in  one  of  the  cases  relied  on,  that  we 
are  authorized  "  to  set  aside  the  verdict  and  grant  a  new 
trial,  where  the  court,  from  the  evidence,  reaches  different 
conclusions  of  fact  from  those  found  by  the  jury." 

In  support  of  this  position  we  have  referred  to  many  de- 
cisions in  the  State  of  New  York,  which  it  is  claimed  are 
especially  entitled  to  consideration  in  this  jurisdiction,  as 
the  construction  by  the  courts  of  that  State  of  the  laws 
from  which  the  provisions  of  our  Revised  Statutes  on  this 
subject  are  derived. 

Sections  803  to  806  of  our  Revised  Statutes  are  substan- 
tially copied  from  Sections  264  and  265  of  the  New  York 
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Code  of  Procedure  of  1851-2,  although  there  are  many 
verbal  departures  from  the  text  of  the  original,  and  some 
important  changes,  as  for  example,  the  provision  in  the  New 
York  law  that  "  a  motion  for  a  new  trial  on  a  case  or  excep- 
tions, &c.,  must  in  the  first  instance  be  heard  and  decided  at 
a  special  term,  (except  that  when  exceptions  are  taken,  the 
judge  trying  the  case  may  at  the  trial  direct  them  to  be 
heard  in  the  first  instance  at  the  General  Term),"  is  changed 
in  section  806  Revised  Statutes,  so  as  to  require  the  motions 
to  be  heard  in  this  District  always  at  the  General  Term  in 
the  first  instance. 

It  will  be  found  that  many  of  the  cases  referred  to  by  the 
caveatee's  counsel  are  addressed  to  the  question  of  the  power 
of  the  trial  court  to  grant  new  trials  in  cases  where  the  ver- 
dict appeared  to  be  against  the  evidence  or  the  weight  of 
the  evidence. 

It  had  been  contended  (as  in  24  How.  Prac,  211,  Allgro 
vss  Duncan),  that  the  adoption  of  the  Code  of  Procedure  had 
limited  the  power  of  the  trial  justice  in  granting  new  trials 
to  the  causes  enumerated  in  section  264  of  that  code.  But 
the  trial  justice  in  that  case,  while  commenting  upon  what 
he  styles  the  -awkward  phraseology  of  the  section,  declares, 
that  as  it  was  the  clear  and  plain  course  under  the  old 
practice  to  grant  a  new  trial,  as  well  where  the  verdict  was 
against  the  evidence  as  where  it  was  rendered  upon  insufficierd 
evidencey  he  would  not  give  a  more  restricted  construction  to 
his  powers  because  of  the  peculiar  phraseology  of  the  section, 
"  A  safe  rule  in  such  cases,"  said  the  judge,  "  is  to  apply  the 
former  practice  and  to  interpret  the  obscurities  and  deficien- 
cies of  the  code  by  its  light." 

The  doubts  expressed  by  the  profession  upon  the  point 
seem  to  have  been  considered  bj'  the  revisors  as  sufficiently 
important  to  be  noticed  in  the  subsequent  Code  of  Civil 
Procedure  of  1876-7,  and  section  264  of  the  former  code 
was  so  amended  when  it  appeared  as  section  999  of  the  new 
volume  as  to  authorize  the  trial  justice  to  award  a  new  trial 
not  only  for  '^  excessive  "  but  also  for  "  insufficient  damages;'' 
and  as  well  where  the  verdict  was  "  contrary  to  the  evidence 
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or  contrary  to  tbe  law,"  as  where  it  had  been  rendered  upon 
^^insufficient  evidence;"  and  the  annotator  of  the  new  code 
remarks  that  'Hhe  amendment  relieves  difficulties  exper- 
ienced "  in  several  cases  which  he  refers  to,  among  which  is 
24  Howard,  210. 

But  no  such  difficulties  ever  existed  in  this  jurisdiction 
with  respect  to  the  power  of  the  trial  justice  in  granting  a 
new  trial,  and  section  804  Revised  Statutes  was  never  sup- 
posed to  have  limited  the  range  of  reasons  for  which  the 
new  trial  might  be  granted  by  the  judge  who  heard  the 
cause. 

The  only  purpose  of  the  enumeration  in  the  section  was 
to  designate  the  cases  in  which  an  appeal  might  be  taken  to 
the  General  Term  from  the  order  of  the  trial  justice  refusing 
a  new  trial ;  and  this  enumeration  constituted  an  effective 
limitation  of  the  right  of  appeal  to  the  three  cases  men- 
tioned, viz.,  where  the  motion  has  been  urged,  either  "  upon 
exceptions,  or  for  insufficient  evidence,  or  for  excessive  dam- 
agesy    In  no  other  case  was  an  appeal  to  be  allowed. 

The  other  decisions  cited  from  the  New  York  reports  to 
establish  that  the  General  Term  or  the  Court  of  Appeals  of 
that  State  possess  a  wider  range  of  review  on  motions  for 
new  trial  than  the  enumerated  cases,  are  quite  consistent 
with  the  theory  upon  which  those  courts  had  determined  to* 
construe  the  Code  of  Procedure,  namely,  in  conformity  with, 
the  previous  well-established  practice  in  that  State.  Their 
General  Term  had  exercised  that  appellate  authority  without 
question  before  the  enactment  of  the  code,  and  it  was  not 
to  be  assun^edi  that  the  jurisdiction  was  to  be  taken  from 
that  court  in  the  absence  of  express  words  of  denial. 

But  in  tbe  District  of  Columbia  the  case  was  widely  dif- 
ferent when  the  Revised  Statutes  were  adopted.  It  hadi 
been  settled,  time  out  of  mind,  in  Maryland,  that  the  grant- 
ing or  refusal  of  a  new  trial  was  matter  resting  in  the  dis- 
cretion of  tl>e  courty  and  could  not  be  ground  for  a  writ  of 
error  or  appeal. 

From  the  Circuit  Court,  as  organized  before  the  establish- 
ment of  tbe  present  court,  appeals  could  only  be  taken  to- 
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the  Supreme  Court  of  the  United  States ;  and  that  ccmrt 
had  uniformly  refused  to  entertain  appeals  from  the  de- 
cisions of  the  Circuit  Court  granting  or  refusing  a  new  trial. 

This  well-settled  practice  existing  here  when  the  act  of 
March  8,  1868,  was  passed,  should  only  be  considered  as 
changed  by  that  act  to  the  extent  clearly  indicated  by  its 
terms  ;  and  no  latitude  of  construction  can  be  allowed  in  the 
interpretation  of  a  statute  framed  in  derogation  of  common 
law  principles.  As  was  said  by  the  court  in  the  case  in  24 
Howard,  211,  Allgro  vs.  Duncan,  before  referred  to,  it  is  a 
safe  rule  to  apply  the  former  practice  and  interpret  the  ob- 
scurities and  deficiencies  of  the  code  by  the  light  of  that 
practice. 

In  aid  of  this  construction  of  the  section,  it  is  important 
to  note  that  by  Eule  No.  60  of  this  court,  where  different 
reasons  upon  which  a  motion  for  a  new  trial  may  be  made  in 
the  court  below  are  specified,  it  is  expressly  stated  that  the 
decision,  where  the  motion  is  based  upon  the  allegation  that 
"  the  verdict  is  contrary  to  the  evidence,"  is  addressed  to  the 
discretion  of  the  court,  and  is  not  appealable.  Although 
the  rule  could  not,  of  course,  deprive  the  suitor  of  the  right 
if  it  had  been  conferred  by  the  statute,  its  declaration  is 
entitled  to  great  weight  in  favor  of  our  construction  of  the 
statute. 

There  is  not  the  slightest  desire  upon  our  part  to  circum- 
scribe the  methods  by  which,  according  to  the  long  estab- 
lished practice  in  this  jurisdiction,  the  losing  party  may 
apply  in  the  trial  court  for  a  new  trial.  The  courts  of  justice 
would  lose  much  of  their  value  unless  this  mode  of  redress 
against  unjust  verdicts  was  tenaciously  preserved  by  the 
judge,  to  be  applied  in  his  discretion,  where  he  believed  the 
jury  have  done  manifest  injustice  by  returning  a  verdict 
against  the  weight  of  the  evidence. 

We  are  only  considering  the  extent  of  our  authority  in 
cases  where  application  is  made  to  us  to  review  the  decision 
of  the  trial  justice  on  such  motion  ;  and  notwithstanding 
some  intimations  to  the  contrary  in  some  of  the  prior  rulings 
of  this  court,  we  have  concluded,  after  careful  review  of  the 
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subject  in  all  its  bearings  that  the  phrase  "  for  insufficient 
evidence,"  cannot  be  construed  as  authorizing  the  General 
Term  to  consider  whether  a  verdict  below  was  "  contrary  to 
the  evidence,"  or  "  against  the  weight  of  the  evidence." 

By  a  loose  use  of  language,  it  may  be  said  that  a  verdict 
**  contrary  to  the  evidence*^  or  "against  the  weight  of  evidence" 
was  rendered  upon  "  insufficient  evidence ; "  and  on  the  other 
hand,  that  a  verdict  upon  insufficient  evidence  is  one  con- 
trary to  or  against  the  weight  of  evidence. 

But  we  are  dealing  with  legal  expressions  in  their  tech- 
nical meaning;  and  it  is  familiar  to  all  lawyers  that  evidence 
offered  to  a  jury  in  a  cause  has  a  two-fold  sufficiency,  i.  e.y 
sufficiency  in  law  and  sufficiency  in  fact ;  that  of  its  suffi- 
ciency in  law^  the  court  is  the  exclusive  judge  ;  its  sufficiency 
in  fact  is  a  question  exclusively  for  the  jury.  The  court,  in 
considering  the  legal  sufficiency  of  the  evidence  to  sustain 
the  case  of  a  suitor  or  to  establish  any  particular  fact  essen- 
tial to  his  recovery,  must  examine  the  proof  with  respect  to 
its  quality  and  quantity  ;  and  this  determination  by  the 
court  is  a  question  of  law.  And  if  the  court  can  see  that 
the  proof  offered  is  of  such  a  character  and  volume  that  it 
might  well  satisfy  a  rational  mind  of  the  truth  of  the  position 
it  is  introduced  to  maintain,  then  it  is  declared  to  be  legally 
sufficient  for  the  purpose  ;  and  it  must  be  submitted  to  the 
jury  who  are  the  exclusive  judges  of  its  sufficiency  in  facty 
whether  others  may  diifer  from  them  in  their  conclusions  or 
not.  As  expressed  in  a  recent  decision  in  Maryland,  follow- 
ing numerous  familiar  cases,  "  if  no  evidence  is  oiiered,or  if 
it  is  not  such  as  one  in  reason  and  fairness  could  find  from  it 
the  fact  sought  to  be  established,  the  court  ought  not  to 
submit  the  finding  of  such  fact  to  the  jury."  Griffith  vs. 
Diffenderfer,  50  Md. 

To  the  same  effect  is  the  language  in  40  N.  T.  Sup.  Ct., 
181,  Halpin  vs,  R.  R.  Co.,  "  if  there  is  no  conflict,  the  suffi- 
ciency is  no  longer  a  question  of  fact,  but  becomes  a  question 
of  law,  to  be  determined  by  the  court." 

It  is  to  this  legal  sufficiency  that  the  statute  refers,  when 
it  authorizes  the  appeal  to  this  court,  and  to  that  inquiry 
alone  have  we  the  right  to  address  an  examination. 
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5th.  With  this  view  of  the  duty  devolved  upon  us,  we 
have  carefully  examined  the  evidence  in  the  record,  with 
the  suggestive  comments  of  the  excellent  brief  On  behalf  of 
the  caveatee,  and  without  consuming  time  unnecessarily  in  a 
detailed  statement  of  our  opinion  upon  its  different  features, 
it  is  enough  to  say  that  we  find  ourselves  unable  to  discover 
from  the  record  that  the  verdict  was  rendered  upon  insuf- 
ficient evidence. 

In  arriving  at  this  conclusion,  we  have  been  obliged  to 
bear  in  mind  the  well-settled  cannons  of  law  on  the  subject  j 
that  the  verdict  must  be  presumed  to  be  right,  and  should 
be  sustained,  if  the  evidence  by  fair  construction  will  warrant 
the  finding  ;  that  the  fact  that  the  trial  judge  is  satisfied 
with  the  verdict  is  a  circumstance  entitled  to  great  weight ; 
that  in  any  case  the  court  must  be  satisfied  that  there  are 
strong  probable  grounds  to  suppose  the  verdict  was  not  ac- 
cording to  the  justice  and  truth  of  the  case  before  it  will 
grant  a  new  trial ;  and  that  it  will  not  be  granted  where  the 
court  can  see  that  real  and  substantial  justice  has  been  done  j 
that  where  the  verdict  may  have  been  reasonably  influenced 
by  questions  fairly  presented  as  to  the  eredibility  of  the  wit- 
nesses, the  decision  of  the  jury  should  be  disturbed  with 
great  caution,  if  at  all ;  and  that  our  entire  system  of  juris- 
prudence is  based  upon  the  axiomatic  principle,  '*  ad  questionem 
factij  non  respondent  judices,^^ 

The  following  extract  from  Waterman  on  New  Trials,  is 
full  of  instruction  and  warning  on  this  point : 

'^  The  presiding  judge  has  heard^  and  what  is  more  import- 
ant has  seen  the  witnesses  testify  ;  noticed  their  demeanor  j 
listened  to  their  cross-examination.  Minute  circumstances, 
which  are  often  the  turning  point  in  a  case  have  not  escaped 
him.  The  evidence  has  been  presented  full  and  fresh  to  his 
mind,  after  being  passed  through  the  severe  ordeal  of  judi- 
cial scrutiny.  He  has  had  the  benefit  of  the  siftings  of 
counsel.  On  the  other  hand,  the  appellate  court  has  eo- 
joyed  none  of  these  advantages.  It  receives  the  testimony 
on  paper,  and  thus  presented,  it  is  always  tame,  meagre 
and  unsatisfactory.     Its  whole  knowledge  of  the  case  being 
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thus  derived,  it  is  but  illy  qualified  to  pass  an  enlightened 
judgment  upon  it.  The  reasons,  therefore,  for  denying  to 
the  appellate  court  the  right  to  reverse  the  decision  of  the 
judge  who  tried  the  cause  confirming  the  verdict,  possess 
great  weight.  It  is  certain  this  right  should  never  be  exer- 
cised except  in  extreme  cases.  That  the  court  below  deems 
the  verdict  not  contrary  to  the  evidence  is  a  very  strong 
presumption  that  it  is  correct.  The  credibility  of  witnesses, 
depending  as  it  often  does,  upon  their  tone  of  voice  and 
manner  of  testifying,  can  seldom  be  judged  of  by  an  appellate 
court  ;  on  the  contrary,  when  the  evidence  is  spread  out  on 
paper,  it  is  quite  likely  that  undue  weight  will  be  given  to 
that  which  is  of  doubtful  veracity,  and  a  verdict  which  is 
the  result  of  a  careful  rejection  of  what  is  unworthy  of 
belief,  be  overthrown  from  misconception  of  the  true  ground 
upon  which  it  is  based."    8  Waterman,  1218. 

6th.  There  remains  to  consider  the  sufficiency  of  the 
exceptions  to  the  rulings  of  the  court  below  in  granting  the 
prayers  of  the  caveator. 

The  court,  by  granting  the  nine  prayers  of  the  caveatee, 
had  placed  his  case  before  the  jury  in  the  most  favorable 
light  claimed  by  himself,  and  he  had  no  fault  to  find  with 
the  language  of  the  charge,  which  was  certainly  most 
impartial. 

Was  there  such  error  in  either  of  the  six  instructions  com- 
plained of  granted  to  the  caveator,  as  worked  a  substantial 
injustice  to  the  caveatee  ? 

The  first  instruction  granted  on  behalf  of  the  caveator 
was   in  these  words  : 

*'  Unless  the  jury  believe  from  the  evidence  that  the  con- 
tents of  the  paper  writing,  propounded  as  the  last  will  and 
testament  of  Jared  L.  Elliott,  were  read  to  him,  and  that  he 
fully  understood  and  comprehended  the  same,  and  that  he 
signed  and  declared  it  to  be  his  will  and  testament,  and  that 
he  was  at  the  time  of  sound  and  disposing  mind  and  mem- 
ory, and  capable  of  executing  a  valid  deed  or  contract,  they 
should  find  it  not  to  be  such." 

It  is  objected  that  it  is  faulty :   1st.  Because  it  required 
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the  jury  to  find  that  the  will  was  read  to  the  testator, 
although  he  might  otherwise  have  understood  its  contents; 
2nd.  Because  it  required  the, jury  to  find  that  he  formally 
declared  the  instrument  to  he  his  will ;  and,  8rd.  Because  it 
required  the  jury  to'find  that  the  testator  was  of  sound  and 
disposing  "  memory.^^ 

Neither  of  these  objections  is  well  founded. 

1st.  It  clearly  appears  he  did  not  read  the  will,  and  it 
must  therefore  have  been  read  to  him,  or  he  could  not  have 
comprehended  or  understood  it.  And  unless  he  could  com- 
prehend it  when  it  was  read  to  him,  it  certainly  could  not  be 
a  valid  will.  And  this  is  all  the  prayer  required  should  be 
made  to  appear.  Some  form  of  declaration  by  the  testator 
that  the  paper  was  his  will  was  necessary,  and  the  court  in 
its  charge  explained  what  would  be  a  sufficient  declaration, 
as  follows: 

"  If  he  understood  the  scheme  of  his  will,  if  he  dictated  it 
or  assented  to  it,  that  would  be  sufficient." 

The  instruction  placed  no  weightier  burden  upon  the 
caveatee  than  he  had  announced  himself  willing  to  assume, 
as  is  shown  by  the  proof. 

8d.  The  words  "  and  memory  "  were  certainly  superflnous. 
The  statute,  while  discarding  the  idea  that  a  less  degree  of 
mental  capacity  would  suffice  for  the  validity  of  a  will  than 
was  requisite  in  the  case  of  a  deed  or  contract,  equally  dis- 
penses with  any  greater  mental  ability.  It  suggests  a  test 
which  a  jury  might  readily  apply  to  the  case  in  hand,  by 
reflecting  whether,  if  the  instrument  had  been  a  contract  or 
a  conveyance,  transferring  part  or  all  the  property  of  the 
testator^  for  an  inadequate  consideration,  they  could  under 
the  proof  decide  that  the  claimant  was  justified  in  dealing 
with  the  dying  man  under  the  existing  circumstances. 

If  the  words  thus  inserted  implied  requirements  diiFerent 
from  or  additional  to  the  statutory  measure  of  capacity, 
their  insertion  would  certainly  have  been  error. 

But  it  is  evidently  a  mere  redundancy  of  expression,  giv- 
ing another  definition  of  the  word  '*  mind,"  derived  from 
the  same  root  or  source,  and  incapable  of  misleading  the 
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jury  ;  in  view  especially  of  the  caveatee'ft  instructions  and 
the  charge  of  the  judge. 

Indeed,  all  the  criticisms  upon  the  instructions  excepted 
to  have  reference  to  a  similar  use  of  superfluous  definitions, 
adopted  into  this  case  from  others  whose  peculiar  features 
may  have  called  for  particular  forms  of  expression  neither 
requisite  nor  altogether  proper  here. 

If  in  in  the  record  of  each  case,  as  it  is  tried,  are  to  he 
incorporated  such  copious  extracts  from  all  prominent  cases 
preceding  it,  the  occasions  of  criticism  and  liability  to  error 
will  increase  in  each  succeeding  trial,  with  the  confusion 
of  the  jury  and  the  labor  of  the  court. 

One  of  the  errors  insisted  on,  especially  in  connection  with 
the  finding  in  the  fifth  issue,  is,  that  the  jury  was  allowed  to 
consider  the  question  of  undue  influence, as  existing  apari 
from  fraud.  In  this  we  see  no  error.  In  the  language  of 
the  Court  of  Appeals,  in  Davis  vs.  Calvert,  .6  G.  &  J..  269, 
"importunity  and  undue  influence  may  be  fraudulently 
exerted,  but  they  are  not  inseparably  connected  with  fraud." 

A  testator  may  entertain  an  unreasonable  and  unjust 
prejudice  against  one  nearly  connected  with  him,  as  a 
daughter  who  has  married  against  his  will,  or  a  son  who  has 
•ofiTended  him  by  neglecting  his  advice  in  a  matter  in  which 
a  child  is  not  necessarily  obliged  to  yield  his  convictions. 
In  such  a  case,  undue  influence  may  be  exerted  by  an  inter- 
ested person  simply  by  the  mention  of  the  undoubted  facts 
of  the  case  ;  and  that  too,  under  the  guise  of  remonstrance 
against  leaving  a  smaller  portion  to  the  object  of  the  testa* 
tor's  displeasure.  The  suggestion  itself  may  suffice  to  rouse 
the  sleeping  hostility  and  result  in  the  disinheritance  of 
the  child  in  favor  of  the  suggestor.  And  yet  it  would  be 
difficult  to  find,  in  the  proof  of  these  facts,  evidence  suffi- 
ciently strong  to  the  apprehension  of  a  jury  to  induce  them 
to  denounce  aa  fraudulent  the  influence  thus  exerted.  What 
the  character  of  that  undue  influence  must  be  which  would 
be  required  to  vitiate  a  will,  is  well  expressed  in  the  caveate^s 
instructions  as  referred  to  before-,  and  in  the  charge  of  the 
judge,  and  we  see  nothing  in  the  rather  general  principles 
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announced  in  the  instructions  complained  of  that  could  have 
worked  injustice  to  the  caveator. 

The  remaining  objection  is  taken  to  the  supposed  incoD- 
sistency  of  the  finding.  If  the  verdict  to  be  certified  back 
v^ith  the  issues  was  really  so  inconsistent  that  the  Orphans' 
Court  would  be  at  a  loss  to  know  how  to  enter  its  judgment, 
of  course  it  would  be  error,  which  the  Circuit  Court  below 
should  have  corrected.  For  the  objection  that  a  verdict  was 
"  uncertain  "  is  one  of  those  designated  in  the  Rule  60  as 
not  appealable. 

But  we  can  see  no  inconsistency  in  the  verdict.  A  paper 
may  be  "  executed  and  attested  according  to  law,"  and  yet 
be  invalid  for  mental  incompetency,  or  because  of  fraud  or 
undue  influence.     See  Pegg  vs.  Worford,  4  Md.,  895-6. 

For  these  reasons,  we  aflBlrm  the  judgment  below. 


Digitized  by  CjOOQIC 


French  v.  Campbell.  821 


Michael  A.  French  vs.  William  H.  Campbell  et  al. 
Equity.    No.  6,628. 

5  Decided  Maroh  M,  1883. 

I  The  Chibf  JcTSTicie  and  JuatieeB  Haokib  andOoz  Blttiiiir* 

A  general  devise  over  after  the  creation  of  a  life  estate  in  the  same 
property  will  pass  the  fee. 

STATEMENT   OF   THE   CASE. 

The  bill  in  this  case  was  filed  to  remove  a  cloud  upon  the 
•complainant's  title  and  obtain  a  construction  of  the  will  of 
Mary  French.  At  the  hearing  below  a  decree  was  passed 
.  -divesting  the  defendants  of  all  claim  or  title  to  the  property 
in  question,  and  investing  Michael  A.  French  with  the  title 
in  fee  simple.  The  question  before  the  court  was  whether 
the  complainant  took  a  life  estate  or  a  fee  simple,  under  the 
following  will: 

"I,  Mary  French,  of  the  city  of  Washington  and  District 
of  Columbia,  being  of  sound  mind  and  disposing  memory, 
calling  to  mind  the  uncertainty  of  life  and  the  certainty  of 
death,  and  wishing  to  make  proper  arrangements  with 
reference  to  the  property  of  which  I  am  possessed,  do  make, 
ordain  and  publish  this  as  my  last  will  and  testament. 

"  I  request  that  my  executor,  hereinafter  named,  shall 
have  my  body  decently,  though  plainly,  interred,  and  that  a 
plain  marble  headstone  be  placed  at  the  head  of  my  grave, 
with  a  suitable  inscription  thereon,  to  mark  the  place  where 
my  mortal  remains  repose. 

"  I  request  that  my  funeral  expenses  and  just  debts  be  paid 
«o  soon  after  my  decease  as  possible. 

"  1  give  and  bequeath  into  Michael  A.  French,  the  house 
and  lot  on  8th  street,  being  part  of  lot  No.  4,  in  square  No. 
425,  the  same  I  purchased  from  Aza  Glad  man. 

"  I  give  and  bequeath  unto  my  husband,  Thomas  French, 
during  his  natural  life,  the  houses  and  lot  numbered  7,  in 
square  403,  being  the  same  that  was  conveyed  by  Clement 
Cox  and  wife  to  Lewis  Edwards,  as  trustee  for  Mary  French, 
by  deed  bearing  date  the  7th  day  of  May,  1888,  the  said 
21 
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property  aforesaid  lying  and  being  in  the  city  of  Washing- 
ton. 

"This  bequest  to  my  husband.  Thomas  French,  is  with 
this  limitation  and  restriction  ;  that  is,  if  the  said  Thomas 
French  shall  again  intermarry,  then  his  interest  in  said  prop- 
erty is  to  cease,  and  the  benefits  and  interest  thereof  are  ta 
go  to  Michael  A.  French. 

^'  Upon  the  decease  of  the  said  Thomas  French,  or  if  he 
shall  marry  again,  I  give  and  bequeath  the  said  lot  No.  7  in 
square  403  to  the  said  Michael  A.  French. 

"  I  hereby  appoint  my  friend,  French  S.  Evans,  executor 
of  this,  my  last  will  and  testament." 

Bradley  &  Duvall  for  complainants  : 

It  is  a  fundamental  maxim  upon  which  the  construction 
of  every  will  must  depend  that  the  intention  of  the  testator, 
as  disclosed  by  the  will,  shall  be  fully  carried  into  eflPect  if  it 
be  not  in  contradiction  of  some  established  rule  of  law. 
This  intention  must  be  drawn  from  the  whole  context  of  the 
will.  And  it  is  not  necessary  to  look  alone  at  the  words  of 
the  gift  itself  to  ascertain  the  intention  as  to  the  quantum 
of  the  estate  devised,  if  it  can  be  gathered  from  expressions 
used  in  any  part  of  it,  what  he  supposed  or  intended  to  be 
the  nature  and  extent  of  it.  That  words  of  inheritance  are 
necessary  to  convey  a  fee  is  certainly  a  good,  general  rule  of 
the  common  law  ;  but,  in  the  case  of  wills,  it  is  entirely 
subordinate  to  expressions  of  the  testator's  intention.  The 
statute  respecting  wills  allows  men  to  dispose  of  their  lands 
not  by  any  technical  terms,  but  at  their  will  and  pleasure. 
Abbot  vs,  Essex  Co.,  18  How.,  202,  215  ;  Smith  vs.  Bell,  6 
Pet.,  68,  75  ;  Lambert's  Lessee  vs.- Paine,  3  Cr.,  47. 

The  intention  is  to  be  gathered  from  the  "  whole  context,'^ 
the  "  four  corners,"  of  the  will.  The  introductory  clause,  or 
preamble,  as  it  is  sometimes  called,  has  always  been  con- 
sidered in  manifesting  the  intention,  it  has  been  designated 
the  key  of  that  intention  ;  and  from  the  earliest  reported 
cases,  where  the  introductory  clause  expresses  an  intention 
to  dispose  of  the  whole  of  testator's  estate,  the  courts  have 
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brought  this  clause  down  and  coupled  it  with  the  devise, 
where  the  words  of  the  devise  admit  of  passing  a  greater  es- 
tate than  for  life,  to  assist  in  ascertaining  the  intention. 
Keunon  vs.  McRoberts,  1  Wash.,  96, 100  ;  Wright  vs.  Dunn, 
10  Wheat.,  204  ;  Burwell  vs.  Mandeville's  Execr.,  2  How., 
660,  577  ;  Finley  vs.  King,  3  Pet.,  346,  378  ;  McConn  vs.  Lay, 
6  Cr.  C.  C,  548  ;  Schriver  vs.  Meyer,  19  Pa.  St.,  87  ;  Fogg 
vs.  Clark,  1  N.  H.,  163  ;  Doe  vs.  Ilaiter,  7  Blackf 'd,  488. 

The  language  used  by  the  testatrix  in  the  case  at  bar  in 
the  introductory  clause  of  her  will  is  :  '*  Wishing  to  make 
proper  arrangements  with  reference  to  the  property  of  which 
I  am  possessed  ; "  and  in  the  devise  itself,  after  limiting  a 
life  estate  to  her  husband,  Thomas  :  "If  the  said  Thomas 
French  shall  again  intermarry,  then  his  interest  in  said 
property  is  to  cease,  and  the  benefits  and  interest  thereof  are  to 
go  to  Michael  A.  French.  Upon  the  decease  of  said  Thomas, 
or  if  he  shall  marry  again,  I  give  and  bequeath  the  said  lot 
No.  7,  in  square  403,  to  the  said  Michael  A.  French."  It 
will  be  observed  that  the  testatrix  knew  how  to  give  a  life- 
estate  if  she  intended  only  that  estate  to  pass  to  complainant. 

The  words  "  property  "  and  "  interest,"  like  the  *•'  estate,"' 
will  pass  a  fee.  2  Jarman  (4th  edition),  133,  note,  140  41; 
Pitman  vs.  Stevens,  15  East,  505  ;  Pearson  vs.  Housel,  17 
Johns.,  281 ;  Burwell  vs.  Mandeville's  Ex'r,  2  IIow.,  at  577, 
678  ;  Andrew  vs.  Southouse,  5  Term  R.,  292. 

Again,  it  is  very  common  to  construe  what  seems  a  life 
estate  in  terms,  to  create  a  fee  in  remainder,  because  of  a 
prior  life  estate  having  been  expressl}'  created  in  another  in 
regard  to  the  same  property.  Chief  Justice  Shaw  denom- 
inates this  a  rule  of  construction,  and  says  the  presumption- 
is  that  such  devise  was,  in  the  mind  of  the  testator,  a  final: 
disposition  of  that  part  of  his  estate,  and  to  effect  that  pur- 
pose it  must  be  a  fee.  Plimpton  vs.  Plimpton,  12  Cush.,  458, 
463  ;  Motzer  vs.  Cassin,  2310  Equity,  S.  C.  D.  C;  1  Redf. 
Wills,  466 ;  Butler  vs.  Little,  3  Greenlf.,  289  ;  Cook  vs. 
Holmes,  11  Mass.,  628 ;  Butler  vs.  Butler,  Wash.  Law  Re- 
porter, Dec.  8,  1882,  Vol.  X,  No.  49 ;  2  Jarman  on  Wills, 
(4th  edition)  189 ;  2  Washburne  Real  Prop.,  762. 
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We  submit,  then,  that  the  court  below  properly  construed 
this  devise  to  carry  the  fee  to  complainant ;  that  such  was 
the  intention  of  the  testatrix,  and  that  such  intention  can 
not  only  be  extracted  from  her  words  with  reasonable  cer- 
tainty in  view  of  the  whole  will,  and  that  no  other  reasona- 
ble intention  can  be  imputed  to  her. 

Wm.  F.  Mattinglt  and  J.  J.  Johnson  for  defendants: 

The  introductory  words  of  this  will  are  relied  upon  to 
enlarge  the  estate  of  the  devisee  from  a  life  estate  to  a  fee. 
In  the  first  place,  it  is  to  be  noted  that  the  introductory 
words  in  this  will  do  not  manifest  any  intention  on 
the  part  of  the  testatrix  to  dispose  of  her  entire  es- 
tate ;  and  the  language  of  the  will  itself  shows  that  she 
did  not  dispose  of  her  personal  estate.  It  is  to  be  presumed 
from  the  face  of  the  will  that  she  had  personal  estate,  for 
she  directs  her  executor  to  have  her  buried,  and  to  place  a 
marble  headstone  at  the  head  of  her  grave,  and  directs  that 
I  her  funeral* expenses  and  just  debts  be  paid  as  soon  as  possi- 

I  ble. 

'  The  introductory  words  are  :  "  And  wishing  to  make  proper 

[  arrangements  with  reference  to  the  property  of  which  I  am 

[  possessed." 

I  The  devisee,  Michael  A.  French,  was  her  step-son,  being 

1  the  son  of  her  husband  by  a  previous  wife. 

\  Is  any  one  to  say  that  testatrix  did  not  consider  it  proper 

I  arrangement  to  give  her  husband  an  estate  for  life  iu  this 

I  lot,  or  so  long  as  he  remained  unmarried,  and  upon  his  death 

or  marriage  that  his  son  should  have  it  during  his  life  ? 

The  law  favors  the  heir-at-law,  and  he  is  to  be  disinherited 
only  by  an  express  devise  with  words  of  limitation,  or  by 
necessary  implication.  The  conceded  rule  of  interpretation 
is  that  a  general  devise,  without  words  of  limitation,  passes 
but  a  life  estate,  notwithstanding  a  previous  devise  of  a  life 
estate  in  the  same  property. 

The  rule  as  to  the  office  of  introductory  words  in  a  will  is 
as  stated  by  Chancellor  Kent,  [4  Kent,  541,  n.  1].  He 
says: 
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"  lutroductory  words  to  a  will  cannot  vary  the  construc- 
tion so  as  to  enlarge  the  estate  to  a  fee,  unless  there  be  words 
in  the  devise  itself  sufficient  to  carry  the  interest  5  such  in- 
troductory words  are  like  a  preamble  to  a  statute,  to  be  used 
only  as  a  key  to  disclose  the  testator's  meaning." 

See  also  Wright  vs.  Denn,  10  Wh.,  204 ;  Jackson  vs. 
Wells,  9  John.,  222  ;  Jackson  vs  Bull,  10  John.,  148  ;  Beall 
vs.  Holmes,  6  H.  &  J.,  205.  [The  court  in  this  case  refers  to 
all  preceding  leading  cases,  and  lays  down  the  rule  in  Mary- 
land. It  is  cited  and  approved  by  Kent.]  2  Jarman  on 
Wills,  125  [171],  138  [187-8]. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

In  this  case  the  court  have  come  to  the  conclusion  to  af- 
firm the  decree  below.  The  case  involves  the  construction 
of  a  will,  and  the  question  is,  whether  the  complainant 
takes  a  fee-simple  or  a  life  estate  only.  The  question  is  not 
novel  in  this  court.  The  issue  has  been  once  made  and  de- 
termined in  an  essentially  parallel  case,  in  which  we  came 
to  the  conclusion  that  the  language  used  here  conveyed  an 
estate  of  inheritance.  It  is  contended,  however,  that  our 
decision  is  in  conflict  with  early  and  repeated  decisions  both 
in  Great  Britain  and  this  country,  which  have  always  held 
that  a  general  devise  over,  without  words  of  inheritance, 
after  the  creation  of  a  prior  life  estate  in  the  property  de- 
vised, will  pass  but  a  life  estate.  But,  while  this  may  be  so, 
we  are  constrained  to  believe  that  ouu  judgment  is  in  thor- 
ough consonance  with  good  sense  and  with  that  principle 
which  pronounces  the  intention  of  the  testator  the  supreme 
and  overruling  consideration  governing  the  construction  of 
wills.  The  construction  put  upon  this  class  of  devises  in 
the  cases  alluded  to  appears  to  be  in  contravention  of  the 
rule  of  construction  adopted  by  the  courts  in  ascertaining 
the  will  of  the  testator,  and,  marvellously  enough,  the  courts 
confess  it.  We  might  just  as  well  say,  following  that  line 
of  decisions,  "although  we  believe  the  testatrix  designed  in 
this  instance  to  devise  an  estate  of  inheritance,  we  never- 
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theless  decide  that  the  devisee  shall  not  have  it  because  the 
technical  terms  of  the  conveyance  do  not  import  it :  and 
although  a  will,  unlike  all  other  conveyances,  is  not  de- 
pendent upon  technical  terms,  but  such  terms  are  overruled 
by  the  intention  of  the  testator,  nevertheless  we  determine 
that  these  technical  terms  shall  rule  to  the  suppression  of 
the  purpose  of  the  testatrix."  That  is  what  we  would  be 
saying  if  we  followed  these  decisions.  Of  course  it  is  im- 
portant that  established  rules  of  construction  should  be  pre- 
served, even  though  it  be  at  the  cost  of  son^etimes  sacriti- 
•cing  the  intention  of  a  testator.  But  it  has  always  been 
held  that  where  a  rule  of  judicial  interpretation  obviously 
fails  to  answer  the  purpose  for  which  it  was  created  and 
plainly  operates  in  contravention  of  the  intention  of  the 
testator,  then  the  rule  loses  its  application.  What  was  the 
intention  of  testatrix  here?  Did  she  intend  to  pass  a  life 
estate  or  an  estate  of  inheritance?     Here  is  the  language: 

"  I  give  and  bequeath  unto  my  husband,  Thomas  French, 
during  his  natural  life,  the  houses  and  lot  numbered  7,  in 
square  403,  being  the  same  that  was  conveyed  by  Clement 
Cox  and  wife  to  Lewis  Edwards,  as  trustee  for  Mary  French, 
by  deed  bearing  date  the  7th  day  of  May,  1838,  the  said 
property  aforesaid  lying  and  being  in  the  city  of  Washing- 
ton. 

"  This  bequest  to  ray  husband  is  with  this  limitation  and 
restriction ;  that  is  if  the  said  Thomas  French  shall  again 
intermarry,  then  his  interest  in  said  property  is  to  cease  and 
the  benefits  and  interests  thereof  are  to  go  to  Michael  A. 
French." 

She  put  two  unmistakable  qualifications  to  the  title  of 
Thomas  French,  one  was  marriage,  and  the  other  death. 
There  can  be  no  mistake  about  the  estate  created  in 
his  case.  It  was  less  than  an  estate  of  inheritance,  and  it 
left  the  remainder  of  the  property  to  pass  on  to  some- 
body and  in  some  way.  Then  she  proceeds  to  say  that  upon 
the  decease  of  the  said  Thomas  French^  or  if  he  shall  marry 
again,  she  gives  and  bequeaths  the  said  lot  No.  7,  in  square 
403,  to  Michael  A.  French. 
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Now,  in  an  ordinary  reading  of  the  English  language  as  es- 
timated by  those  who  speak  and  write  it,  the  conclusion  would 
be  spontaneous  that  this  testatrix  intended  to  give  a  life  estate 
to  Thomas  French  and  an  estate  of  inheritance  to  Michael  A. 
French.  That  is  the  way  it  would  be  understood  by  all  lay- 
men. Nobody  would  hesitate  about  it  a  single  moment. 
And  still  it  is  claimed  that,  read  in  the  light  of  the  law,  this 
language  means  another  life  estate.  Where  was  it  to  go 
then  when  that  had  expired  ?  She  had  ho  children.  In  the 
ascending  line  it  was  to  go  to  collaterals  or  their  descendants. 
Now,  did  she  contemplate  such  a  disposition  of  her  property 
as  that  ?  In  our  opinion  she  never  intended  any  such  thing. 
That  would  be  simply  leaving  the  disposition  of  her  estate 
to  accident,  and  would  be  a  mark  of  want  of  intention. 
Whereas  the  very  making  of  a  last  will  and  testament  is  an 
evidence  of  the  testator  having  an  intention.  We  think 
that  this  language  means  that,  after  the  determination  of 
Thomas  French's  life  estate  in  this  property,  Michael  French 
is  to  take  whatever  remains  of  the  estate  the  testatrix  pos- 
sessed. That  is  what  this  court  held  in  a  case  similar  to  this, 
and  it  has  been  so  held  in  a  like  case  in  Massachusetts,  in  a 
very  learned  and  able  decision,  reported  in  12  Gushing. 
Plimpton  vs.  Plimpton,  458.  That  decision  alone,  if  there 
were  no  others,  ought  in  my  opinion  to  consecrate  so  self-evi- 
dent a  rule  of  reason,  especially  as  against  a  line  of  author- 
ities which  do  not  profess  that  they  are  following  reason, 
but  simply  precedent. 

Mr.  Justice  Cox,  while  concurring  in  the  conclusion  of  the 
court,  said  : 

I  concur  in  the  conclusion  announced  by  the  Chief-Justice> 
with  some  hesitation,  and  on  somewhat  different  grounds 
from  those  that  have  been  expressed.  A  verj  interesting 
question  in  the  case  was,  whether  a  previous  gift  of  a  life 
estate  in  a  will  would  justify  or  require  the  court  to  inter- 
pret a  subsequent  devise  over  of  the  same  estate,  expressed 
in  general  terms,  and  without  words  of  limitation,  to  mean 
a  fee  simple.     Now  it  seems  to  me  that  that  would  be  a  most 
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reasonable  rule  of  interpretation.    I  can  hardly  conceive  that 
a  man  or  a  woman  would  devise  a  life  estate,  and  then  give 
the  property  over  generally,  intending  to  give  only  a  snbse- 
quent  life  estate ;  and  yet  I  must  confess  the  weight  of 
authority  is  in  favor  of  the  defendant  upon  this  point.    In 
fact  there  is  only  one  decision,  excepting  that  of  this  court^ 
on  the  other  side,  viz.,  the  decision  of  Judge  Shaw,  reported 
in  Gushing.     That  is  a  decision  of  very  high  authority.    It 
was  made  a  long  time  ago,  and  Judge  Shaw  states  it  there 
as  if  it  were  a  settled  rule  of  interpretation.    He  says  that 
when  there  is  a  previous  life  estate  and  then  a  general  devise 
afterwards,  the  latter  is  to  be  interpreted  as  a  devise  of  the 
fee  simple,  and  I  was  prepared  to  find  that  rule  established 
by  an  abundance  of  authority  ;  but  I  should  say  that  the 
weight  of  authority  is  the  other  way,  because  there  are 
numerous  cases  cited  both  from  the  English  and  the  Ameri- 
can reports  strongly  in  point  upon  that  question,  and  holding 
the  opposite  of  Judge  Shaw's  rule.     But  I  believe  that  in 
almost  every  instance,  and  probably  in  this  case,  a  general 
devise  by  a  testator,  especially  by  an  illiterate  or  unlearned 
testator,  is  intended  to  pass  the  fee  simple  ;  and  I  fall  in 
with  the  inclination  of  the  courts  to  lay  stress  upon  any 
other  feature  in  the  will  which  assists  in  interpreting  the 
general  devise  in  that  direction.     In  this  way  I  think  there 
is  language  in  this  will  which  materially  aids  the  court  in 
coming  to  the  conclusion  which  has  been  announced.     After 
giving  the  life  estate  to  her  husband,  the  testatrix  says  that 
the  bequest  is  with  the  limitation  and  restriction  that  if  he 
shall  marry  again  then  his  interest  in  said  property  is  to 
cease,  and  the  benefits  and  interests  thereof  are  to  go  to 
Michael  A.  French.     Now,  on  the  part  of  the  defense,  it  has 
been  contended  that  this  language  merely  contemplated  the 
continuance  of  Thomas  French's  life  estate  in  Michael  A. 
French  ;  that   the   terras  "  benefits   and  interest   thereof,'* 
referred  to  the  life  estate  of  Thomas  French,  and  that  that 
was  what  she  intended  to  give  to  Michael  A.  French  in  the 
contingency  contemplated.     But  that  cannot  be,  for  this 
reason  :  the  clause  expressly  provides  that  upon  the  marriage^ 
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of  Thomas  French  his  interest  in  the  property  is  to  cease^ 
and,  therefore,  that  estate  cannot  be  intended  to  go  over  ta 
Michael  French.  And  even  an  illiterate  testator  would 
hardly  be  guilty  of  the  philological  enormity  of  saying  that 
the  interest  of  Thomas  is  to  cease,  and  yet  that  the"  bene- 
fits  and  interests  thereof"  are  to  go  over  to  Michael.  It 
seems  very  clear  that  the  terms  "  benefits  and  interests  '^ 
apply  to  the  property;  that  the  interest  of  Thomas  in  the 
property  is  to  cease,  and  then  the  "  benefits  and  interests  '^ 
of  the  property  are  to  go  to  Michael  A.  French.  What  is  the 
meaning  of  this  word  "  interest  ?  "  It  has  received  inter- 
pretation over  and  over  again.  It  means  the  title  ;  and  if 
the  testator  had  said,  "I  devise  my  interest  in  the  title  of 
said  property,  after  the  death  of  Thomas  French,  to  Michael 
A.  French,"  it  would  hardly  be  stronger  than  it  is  here,  a& 
the  expression  of  a  wish  that  the  whole  title  of  this  property 
should  in  a  certain  contingency  go  to  Michael  A.  French* 
I  think,  therefore,  that  the  provision  in  this  clause  is,  that 
upon  the  marriage  of  Thomas  French  the  whole  fee  simple 
interest  and  title  in  this  property  shall  go  over  to  Michael. 
This  provision  in  the  will  contemplates  not  merely  the  con- 
tingency of  marriage,  but  also  that  of  death,  and  it  can 
hardly  be  contended  that  the  testatrix  meant  to  give  a  less 
estate  in  the  case  of  marriage  than  in  the  case  of  death; 
The  provision  is  only  intended  to  emphasize  and  repeat  the 
previous  clause,  and  to  extend  it  to  the  contingency  of  death 
equally  with  that  of  marriage.  Having  already  provided  for 
the  case  of  marriage,  she  then  goes  on  and  says  that  whether 
he  marries  again  or  dies,  it  is  her  desire  that  the  property 
shall  go  over  to  Michael  A.  French  on  the  same  terms  and  in 
the  same  state,  in  case  of  death,  as  previously  provided  for 
in  case  of  marriage.  Clearly  it  was  not  intended  to  give  a 
less  estate  in  this  last  case,  but  the  intention  was  that  the 
property  should  pass  over  in  the  same  state  exactly  as  in  the 
case  of  marriage,  and  there  is  no  distinction  made  between 
those  two  contingencies.  I  look  upon  the  last  clause  aa 
obviously  a  mere  repetition  of  the  previous  one,  and  the 
extension  of  its  provision  to  the  other  contingency.     So  the 
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fair  interpretation  of  this  paper  is,  that  either  in  the  case  of 
the  marriage,  or  of  the  death  of  Thomas  French,  the  whole 
estate  shall  go  over  to  Michael  A.  French.  It  is  principally 
upon  this  ground  that  I  concur  in  the  conclusion  that  the 
intention  was  to  give  Michael  a  fee  simple  in  case  of  the 
death  or  marriage  of  Thomas  French. 


NoTB. — The  case  referred  to  in  the  opinion  as  having  been 
decided  in  this  court  is  that  of  Motzer  vs.  Cassin,  2310 
Equity.  It  was  decided  November  2,  1871,  but  no  report  of 
the  case  has  ever  been  published,  nor  does  it  appear  that  apy 
written  opinion  was  ever  tiled.  An  examination  of  the 
record  and  papers,  however,  shows  the  following  : 

The  plaintiff,  Fanny  L.  Motzer,  filed  her  bill  against 
William  D.  Cassin,  March  13, 1871,  praying  a  partition  of  a 
house  and  lot  in  Georgetown,  D.  C.  She  clainjed  an  interest 
in  fee  under  the  will  of  Ann  T.  Washington,  and  the  only 
question  before  the  court  was  whether  a  life  estate  or  a  fee 
passed  by  the  will,  the  material  parts  of  which  were  as  follows : 

*'I,  Ann  T.  Washington,  of  Montgomery  County,  in  the 
State  of  Maryland,  being  of  sound  and  disposing  mind,  mem- 
ory and  understanding,  considering  the  certainty  of  death 
and  the  uncertainty  of  the  time  thereof,  and  being  desirous 
to  settle  my  world  (sic)  aftairs,  and  thereby  be  the  better 
prepared  to  leave  this  world,  &c.,  ♦  •  *  devise  and 
bequeath  as  follows  : 

"I  give  and  bequeath  unto  my  son,  Lewis  W.  Washing- 
ton, of  Jefferson  County,  Virginia,  during  the  minority  of 
his  children,  James,  Mary  Ann,  and  Eliza  R.  B.  Washing- 
ton, the  farm  whereon  I  now  reside,  called  ^  Greenhill,' 
together  with  furniture  in  the  house  and  kitchen,  stock 
farming  implements,  and  all  other  personal  effects  being 
thereon,  and  after  the  said  children  have  attained,  the  said 
James  to  the  age  of  twenty -one,  and  the  said  Mary  Ann  and 
Eliza  K.  B.  to  the  age  of  eighteen  years,  I  give  and  bequeath 
unto  them,  share  and  share  alike,  the  farm,  household  fur- 
niture, stock  and  other  personal  eflFects  hereinbefore  named 
their  heirs  and  assigns  forever.         #  •  •         # 
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"  I  give  and  bequeath  to  my  neice,  Fannie  Moutzer,  wife 
of  the  Rev.  Danl.  Moutzer,  her  heirs  and  assigns  forever,  a 
certain  lot  or  portion  of  ground  lying  in  the  city  of  Wash- 
ington, and  on  the  street  leading  from  the  avenue  to 
National  Observatory. 

[The  following  is  the  clause  under  which  plaintift' claimed :] 

"  I  give  and  bequeath  unto  my  sister,  Mary  Peter,  during 
her  lifetime,  my  house  and  lot,  and  the  furniture  in  said 
house  lying  and  being  on  the  corner  of  Dunbarton  and  Con- 
gress streets,  in  Georgetown,  and  after  the  death  of  my  said 
sister,  I  bequeath  the  furniture  in  the  said  house  to  my  said 
neice,  Fannie  Moutzer,  and  the  house  and  lot  before  named, 
share  and  share  alike,  to  my  said  son,  Lewis  W.  Washing- 
ton, Fannie  Moutzer,  James,  John  and  William  Cassin, 

"  I  further  devise  and  bequeath  to  my  said  sister,  Mary 
Peter,  during  her  life,  my  negro  woman,  Christine,  and  after 
her  death,  I  will  and  desire  the  said  Christine  to  be  free  from 
all  manner  of  service  or  servitude  to  me,  my  heirs  and  assigns 
forever. 

"  I  also  give  and  bequeath  unto  the  hereinbefore  named 
James  Washington,  Christine's  youngest  child,  aged  two 
years,  to  him,  his  heirs  and  assigns  forever." 

The  court  in  special  term  passed  a  decree  dismissing  the 
bill,  on  the  ground  that  the  plaintiff  was  entitled  only  to  a 
life  estate  in  the  property.  From  this  decree  an  appeal  was 
taken  to  the  General  Terra,  where  the  following  decree  was 
passed  : 

"This  cause  came  on  to  be  heard  on  appeal  from  the 
Equity  Court  upon  the  bill,  answer  and  exhibits,  and  was 
argued  by  counsel ;  on  consideration  whereof,  the  court  is  of 
opinion  that  Fanny  L.  Motzer,  Lewis  W.  Washington, 
James,  John  and  William  D.  Cassin  take  a  fee  simple  under 
the  will  of  Mrs.  Ann  T.  Washington,  deceased,  in  the  prop- 
erty mentioned  in  the  devise.  It  is  thereupon  ordered, 
adjudged  and  decreed,  that  the  decree  of  the  Equity  Court 
dismissing  the  complainant's  bill  upon  the  ground  that  she 
was  entitled  to  only  a  life  interest  in  the  said  property  be, 
and  the  same  is  hereby  reversed  and  set  aside." 
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Benjamin  U.  Keysbr,  Receiver,  &c., 

vs. 

George  Breitbarth,  Administrator,  &c. 

Probate.     No.  236. 

S  The  CmBF  Justiob  and  Jastlces  Mao  Abthub  and  Coz  sitting. 
i  Decided  March  8n,  1888. 

An  appeal  from  the  action  of  a  justice  of  thiR  court  holding  a  Special 
Term  for  Orphans'  Court  business,  is  to  be  taken  in  the  same  manner 
as  an  appeal  from  the  action  of  a  justice  holding  ^ny  other  special 
term  of  the  court. 

STATEMENT  OF  THE  CASE. 

This  cause  came  up  on  appeal  from  an  order  of  the  justice 
holding  the  special  term  of  the  court  for  Orphans'  Court 
business.  In  behalf  of  the  defendant  it  was  moved  to  dis- 
miss the  appeal,  because  of  non-compliance  with  the  require- 
ments of  the  Maryland  Act  of  1798,  chap.  101,  sub  chap.  15, 
sec.  18. 

N.  H.  Miller  in  support  of  the  motion  : 

The  act  of  1798,  requires,  in  case  of  an  appeal,  the  trans- 
mission of  a  transcript  of  the  proceedings  in  the  Orphans' 
Court,  duly  certified  by  the  register  of  wills.  Although  the 
powers  and  jurisdiction  of  the  Orphans'  Court  of  the  Dis- 
trict were  by  act  of  Congress  of  June  21st,  1870,  sec.  4  (16 
Stats.,  161),  thereafter  to  be  held  by  a  justice  of  the  Supreme 
Court  of  the  District,  holding  a  special  term  for  that  purpose  ; 
yet  by  sec.  5  of  the  same  act,  all  laws  and  parts  of  laws 
relating  to  the  Orphans'  Court  so  far  as  applicable  to  the 
Supreme  Court,  are  continued  in  force.  The  Maryland  Act 
of  1798,  chap.  101,  sub-ch.  15,  sec.  18,  prescribing  a  mode  of 
appeal,  is  applicable  to  the  Supreme  Court  of  the  District ; 
and  appeals  from  the  action  of  the  justice  holding  the  special 
term  for  Orphans'  Court  business  are  still  to  be  governed 
and  regulated  thereby. 

R.  K.  Elliot  and  Leigh  Robinson,  contra  : 

The  5th  section  of  the  act  of  Congress  of  June  2l8t,  1870, 
while  continuing  in  force  all  such  laws  and  parts  of  laws  re- 
lating to  the  Orphans'  Court  as  might  be  applicable  to  the 
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Supreme  Court,  also  repealed  all  such  laws  and  parts  of  laws 
not  so  applicable.  The  section  of  the  Maryland  act  is  not  so 
applicable,  the  mode  of  appeal  thereby  prescribed  being  both 
<;Qmber8ome  and  wholly  unnecessary.  Moreover,  Congress 
has,  since  the  passage  of  the  act  of  June  21st,  1870,  recog- 
nized the  decrees  and  orders  in  special  term  for  Orphans' 
Court  business  of  the  Supreme  Court  of  the  District  of 
Columbia  (R.  S.  D.  C.,Sec.  980)  ;  and  appeal  from  such  de- 
crees and  orders  lies  in  the  usual  way. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

By  virtue  of  the  act  of  Congress  of  June  21st,  1879, 
this  court  has  succeeded  to  all  the  powers  and  jurisdiction 
of  the  old  Orphans'  Court  ;  which  powers  and  jurisdic- 
tion are  now  exercised  by  a  justice  of  this  court  holding 
a  special  terra  for  that  purpose.  Such  special  terra  so 
held  is,  to  all  intents  and  purposes,  exactly  sirailar  to  any 
other  special  term  of  the  court.  The  18th  section  of  sub- 
chapter 15,  act  of  Maryland,  1798,  chapter  101,  so  far  as  it 
prescribes  a  process  of  appeal/ is  not  applicable  to  this  court ; 
our  machinery  is  much  simpler  and  fully  sufficient  for  the 
purpose.  An  appeal  from  the  action  of  the  justice  holding 
the  Special  Term  for  Orphans'  Court  business  is  to  be  taken 
in  the  same  manner  as  an  appeal  from  the  action  of  a  justice 
holding  any  other  special  term  of  the  court. 

Motion  overruled. 


Digitized  by  CjOOQIC 


884  Magarity  v.  Shipman. 

Jonathan  Magarity  1*5.  John  J.  Shipman. 
Equity.    No.  7746. 

5  Decided  May  7, 1883. 

>  The  Chief  Justice  and  Justices  Hagnkb  and  Cox  sitting. 

1.  If  the  failure  of  one  of  the  parties  to  a  contract  be  but  partial,  leav- 
ing a  distinct  part  as  a  subsisting  and  executed  consideration,  and 
leaving  also  to  the  other  party  his  action  for  damages  for  the  part  not 
performed,  the  latter  cannot'  treat  the  contract  as  rescinded  unless 
both  are  returned  to  the  condition  in  which  they  were  before  the  con- 
tract was  made. 

2.  S.,  having  contracted  to  build  certain  dykes,  formed  a  partneri^hipwith 
M.,  who  agreed  with  S.  to  do  a  portion  of  the  worlc,  M.  partially  per- 
formed his  portion  and  then  discontinued,  whereupon  S.  entered  into  a 
new  and  different  contract  with  M.  in  regard  to  the  completion  of  the 
same  work. 

Eeld,  that  this  new  contract  was  a  substitute  for  and  settlement  of  all 
that  had  preceded  it  and  that  S.  could  not  thereafter  recover  for  any 
loss  or  damage  occasioned  by  M.'s  failure  to  carry  out  his  first  con- 
tract. 

3.  Where  M.,  for  a  share  of  the  profits,  agrees  to  furnish  S.  with  the 
means  to  enable  him  to  perform  certain  work  and  partially  fails,  the 
remedy  is  at  law  and  the  measure  of  damages  is  the  increased  cost  to 
which  S.  has  been  subjected  by  such  failure. 

4.  If,  on  the  other  hand,  M.  was  justified  in  ceasing  to  furnish  the  means 
because  of  some  breach  of  the  contract  on  the  part  of  S.,  while  he  may 
not  claim  a  share  of  the  profits,  qua  profits^  he  may  have  his  action  for 
damages. 

5.  In  all  the  instances  above  given,  the  remedy  is  at  law  and  not  in 
equity. 

The  Case  is  stated  in  the  opinion. 

Robert  Christy  for  plaintiiF. 

W.  WiLLOUGHBY  fof  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  case  has  the  appearance,  at  first,  of  great  complica- 
lion.  It  grows  out  of  certain  contracts  between  Shipman, 
originally,  with  the  United  States  for  the  construction  of 
dikes  on  the  Ohio  river,  and  it  also  grows  out  of  some  foar 
or  five  contracts  made  between  Shipman  and  Magarity. 
But  when  we  come  to  sift  the  facts,  we  find  there  is  really 
no  complication  in  the  case  at  all,  and  that  it  is  very  simple. 
The  facts  are  as  follows  : 

Shipman,  having  a  contract  with  the  United  States  for 
the  construction  of  two  crib  dikes  on  the  Ohio  river — one  on 
the  Ohio  and  one  on  the  Kentucky  side — took  Magarity  and 
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Hoover  into  partnership  with  hina  on  the  terms  that  they 
should  furnish  security  and  money  to  enable  him  to  execute 
his  contract,  and  in  consideration  thereof  should  receive  one- 
tenth  of  the  profits. 

This  a.fi:reenient  was  made  July  24, 1879.  Work  proceeded 
under  it  until  the  fall,  during  which  time  the  dike  on  the 
Ohio  side  had  been  nearly  completed,  but  no  work  was  done 
on  the  Kentucky  side.  Disagreement  arose  between  the 
parties,  and  a  new  contract  was  made,  first  verbally,  and 
afterwards  reduced  to  writing  on  February  28, 1880,  accord- 
ing to  which  Shipman  was  to  complete  the  dike  on  the  Ohio 
side  and  receive  all  the  profits  on  that  part  of  the  work  as 
his  share  of  the  profits  of  the  partnership,  and  Magarity  was 
to  complete  the  dike  on  the  Kentucky  side  and  receive  all 
the  profits  on  that  as  his  share  of  the  entire  partnership 
profits.  Shipman  was  also  to  execute  to .  Magarity  a  full 
power  of  attorney  to  draw  all  funds  to  become  due  on  ac- 
count of  this  contract. 

But  on  April  29,  1880,  still  another  agreement  was  made, 
according  to  which  Magarity  assumed  to  finish  the  whole 
work  on  both  sides  of  the  river,  and  was  to  receive  all  the 
profits  to  arise  from  such  work,  and  Shipman  agreed  to  en- 
large his  power  of  attorney  so  as  to  enable  him  to  draw  all 
moneys  for  the  entire  w^ork.  By  this  agreement  Shipman 
went  out  of  the  partnership,  and  ceased  to  have  any  interest 
in  the  work  except  in  having  it  completed  so  as  to  relieve 
hina  from  liability  on  his  contract  with  the  United  States. 
Magarity 's  only  contract  with  him  was  to  finish  the  work  for 
the  United  States.  He  occupied  the  position  of  a  public 
contractor.  Magarity  partially  executed  the  work,  but  failed 
to  complete  it  according  to  agreement. 

It  is  obvious  that  this  threw  upon  Shipman  the  burden  of 
employing  some  one  else  to  complete  it  or  of  doing  it  him- 
self. And  the  natural  and  proximate  damage  that  would 
result  to  Shipman  from  Magarity's  failure  to  perform,  would 
be  the  cost  to  him  of  having  the  work  so  completed. 

But  instead  of  proceeding  independently  to  protect  him- 
self from  loss  by  going  on  with  the  work,  he  entered  into  a 
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new  agreement  with  Magarity  on  the  16th  of  October,  1880, 
by  which  he  undertook  to  do  the  work  which  Magarity  had 
agreed  to  do,  in  consideration  of  one-third  of  the  profits  to 
be  received  from  the  contract,  Magarity  agreeing  to  furnish 
the  money  and  appliances  necessary  for  the  vigorous  prose- 
•cution  of  the  work. 

It  seems  to  be  very  clear  that  this  contract  was  a  substitute 
for  and  a  settlement  of  all  that  had  preceded,  and  that  if  it 
had  been  faithfully  performed  by  Magarity,  Shipman  would 
have  had  no  claim  against  him  upon  anj*^  of  the  antecedent 
Agreements,  even  if  no  profit  should  be  realized  from  the 
work.  Supposing  Magarity  to  fail  in  the  execution  of  this 
agreement,  what  was  Shipman's  proper  remedy?  If,  with 
Magarity's  aid  in  money  and  material,  as  contracted  for,  the 
work  could  be  finished  at  a  cost  which  would  leave  a  certain 
margin  of  profit  in  the  contract  price  to  be  paid  by  the 
United  States,  and  in  consequence  of  Magarity's  failure  to 
supply  the  promised  facilities,  the  cost  of  the  work  was  in- 
-creased  to  Shipman,  so  as  to  lessen  or  extinguish  the  profit, 
this  increased  cost  was  a  damage  to  Shipman,  and  furnished 
him  a  cause  of  action  against  Magarity. 

But  the  argument  for  the  defense  has  proceeded  upon  an 
entirely  diflFerent  theory.  It  is  claimed  that  when  Magarity 
failed  to  perform  fully  his  agreement  of  April  29,  1880,  to 
complete  all  the  unfinished  work,  Shipman  had  the  right  to 
ignore  that  agreement  and  all  rights  of  Magarity  under  it, 
entirely  ;  to  treat  it  as  if  it  had  never  been  made,  and  to 
deal  with  Magarity  simply  as  a  trustee  or  agent  receiving 
and  disbursing  money  on  Shipman's  account,  and  bound  to 
account  for  the  surplus  of  his  receipts  above  disbursements. 
And  while  it  is  admitted  that  this  relation  between  them,  and 
his  right  of  ignoring  the  contract  of  April,  1880,  were  tempo- 
rarily  changed  and  suspended  by  the  agreement  of  October  16, 
1880,  and  would  have  been  permanently  so  if  that  had  been 
carried  out,  it  is  contended  that  since  this  last  agreement 
was  also  itself  violated,  this  in  turn  may  be  disregarded  and 
the  parties  treated  as  relegated  to  their  rights  and  relations 
which  antedated  it.    In  other  words,  it  is  claimed  that  both 
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agreements  of  Aprirand  October^  1880,  having  been  broken 
by  Magarity,  Sbipman  is  entitled  to  treat  them  both  as  re- 
scinded, and  hold  him  accoantable  accordingly.  It  does  not 
seem  very  clear  what  advantage  the  defendant  would  de- 
rive from  this,  for  if  these  two  agreements  are  rescinded 
the  effect  wonld  be  to  revive  the  former  one  of  February  28, 
1880,  which  entitled  Magarity  to  complete  the  Kentucky 
dike  and  to  take  all  the  profits  of  such  work.  But  in  fact 
this  view  of  defendant's  counsel,  which  seems  to  have  been 
■adopted  by  the  auditor,  ignores  a  vital  principle  in  the  law 
of  contracts,  which  may  be  stated  in  the  language  of  Par- 
sons, vol.  n,  p.  678,  that  a  person  may  not  treat  a  contract  aa 
rescinded  '^  if  the  failure  of  the  other  party  be  but  partial, 
leaving  a  distinct  part  as  a  subsisting  and  executed  consid- 
eration, and  leaving  also  to  the  other  party  his  action  for 
damages  for  the  part  not  performed.  Generally,  no  contract 
•can  be  rescinded  by  one  of  the  parties  unless  both  can  be 
restored  to  the  condition  in  which  they  were  before  the 
eoD tract  was  made.  If,  therefore,  one  of  the  parties  has 
derived  an  advantage  from  a  partial  performance,  or  so  dis- 
posed of  property  bought  that  he  cannot  restore  it,  he  can- 
not hold  this  and  consider  the  contract  as  rescinded  beeanse 
of  the  non«performance  of  the  residue." 

Now^  it  is  conceded  that  a  considerable  part  of  the  work 
stipulated  by  the  agreement  of  April,  1880,  was  perfjoriaed 
by  Magarity  and  enured  to  the  benefit  of  Shipnutn  in  his 
contract  with  the  United  States.  And  Bhipman  neither 
•coald,  nor,  if  he  could,  did  he  offer  to  restore  the  value  of 
that  to  Magarity,  and  withoat  that  he  had  no  right  to  re- 
scind. The  same  remarks  apply  to  the  last  eontraet  of  Octo- 
ber 16, 1880. 

Instead  of  simply  suing  Magarity  for  not  going  on  to  com- 
plete the  work,  or  of  proceeding  on  his  own  accocmt  to  finish 
It,  and  tlien  suing  Magarity  for  the  cost,  Sbipman  adjusted 
all  unsettled  matters  by  a  new  agreement,  under  which,  for 
what  he  deemed  an  adequate  ooosideration,  he  assumed 
Magarity's  obligation  to  finish  the  work,  and  tbos  released 
the  latter  from  any  liability  for  not  doing  it.  Instead  of 
22 
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even  attempting  to  rescind  the  former '  contract,  he  released 
«nd  discharged  it.  The  consideration  of  his  new  under- 
taking was  Magarity's  agreement  to  continue  to  advance 
means  and  appliances  for  the  execution  of  the  work,  and  to 
allow  Shipman  one-third  of  the  profits. 

It  is  conceded  that  Magarity  did  supply  the  necessary 
means  with  which  the  work  was  prosecuted  until  the  work- 
ing season  of  that  year  closed.  He  refused  to  proceed  fur- 
ther for  reasons  appearins:  in  the  record.  But  it  was  too 
late  then  for  Shipman  to  rescind  the  last  agreement,  because 
he  had  received  the  •  benefit  of  a  partial  performance,  and 
all  that  he  is  entitled  to  is  to  recover  the  damages  he  has 
sustained  by  this  last  breach  of  contract,  which,  as  already 
stated,  would  be  determined  in  part,  or  wholly,  by  the  in- 
crease occasioned  in  the  expense  of  completing  the  work  by 
Magarity's  failure. 

He  is  not  entitled  to  go  back  and  have  an  account  taken 
of  anything  done  before  October,  1880,  or  to  claim,  as  he 
does,  for  the  decrease  on  the  value  of  the  contract  with  the 
United  States  at  that  time,  in  consequence  of  Magarity's 
previous  failure.  For  at  that  time  he  had  no  interest  what- 
ever in  the  profits  of  the  contract,  and  he  then,  with  his 
eyes  open,  voluntarily  accepted  a  share  of  the  contingent 
profit  as  a  full  reward  for  his  undertaking  to  finish  the 
work.  Neither,  for  the  same  reasons,  is  he  entitled  to  an 
allowance  for  the  time  consumed  by  him  in  finishing  the 
work,  for  he  agreed  to  take  the  chance  of  profit  in  full  for 
his  time  and  labor. 

The  conclusion  we  have  come  to  is,  that  if  either  one  of 
these  parties  has  a  cause  of  action  against  the  other,  it  is  a  legal 
cause  of  action.  If  Shipman  has  a  right  to  recover  against 
Magarity,  it  is  a  matter  very  easily  liquidated.  It  is  a  claim 
for  damages  by  a  contract  that  was  measured  by  the  increased 
cost  to  which  he  was  subjected  by  Magarity's  failure  to  fur- 
nish means.  If  Magarity,  on  the  other  hand,  had  furnished 
the  promised  facilities  in  the  shape  of  material  and  other 
things,  then  perhaps  he  might,  in  a  court  of  equity,  be  en- 
tited  to  call  upon  Shipman  by  a  bill  for  discovery  and  ac- 
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count  of  profits.  But  inasmuch  as  he  did  not,  but  ceased  in 
the  middle  of  the  work  to  furnish  these  means,  he  had  no  right 
to  claim  part  of  the  profits  qua  profits.  If  he  was  justified  in 
so  stopping,  by  some  breach  of  the  contract  on  the  other 
side,  he  may  have  his  action  of  damages  therefor. 

The  conclusion  of  the  court,  therefore,  is  that  both  bills 
be  dismissed  without  prejudice  to  the  right  of  these  parties, 
to  proceed  at  common  law. 


James    W.  White,  Angelica  Broom  and  Mary  Frances 

Dawson 
vs. 

JaS.   H.  flXLTON. 

Law.    No.  23,123. 

5  Decided  May  7, 188S. 

I  The  Chiep  Jcstioe  and  Jnatlees  Haonib  and  Coz  Bitting* 

1.  Though  a  married  woman  come  into  possession  of  real  estate  after 
the  passage  of  the  Married  Woman's  Act  of  1869,  if  her  tUU  be  derived 
through  a  will  which  took  effect  prior  to  the  passage  of  the  act,  her 
rights  in  the  property  are  not  affected  by  the  act,  but  are  to  be  de- 
termined by  the  common  law. 

2.  The  husband  has  a  freehold  in  such  of  the  wife's  freehold  property 
as  she  acquired  prior  to  the  act  of  1869,  and  although  her  title  be  a 
Joint  tenancy,  he  is  entitled,  in  right  of  his  marriage,  and  during  the 
coyerture,  to  the  possession  and  tlie  rents  and  profits. 

3.  Where  such  a  title  is  held  by  the  husband  it  {&  equivalent  to  a  free- 
hold, and  ejectment  by  the  wife  and  her  joint  tenants  to  recover  the 
possession,  cannot  be  sustained  unless  the  husband  be  joined  in  the 
action. 

4.  Where  the  question  is  one  of  personal  capacity  to  sue,  as  coverture,, 
it  should  be  pleaded  in  abatement,  but  where  the  question  is  one  of 
Htle^  as  that  the  title  claimed  by  one  of  the  female  plaintiffs  in  eject-^ 
ment  is  in  her  husband  (who  is  not  a  party  to  the  action)  and  not  la 
herself,  this  may  be  shown  under  the  general  issue. 

STATEMENT  OF    THE  CASE. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs 
above  named  to  recover  possession  of  part  of  a  lot  of  ground 
sitnated  in  Washington^  D.  C,  in  which  thej  claimed  a  fee- 
simple. 
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The  title  of  the  plaintiflfs  was  derived  from  the  following 
clause  of -the  will  of  William  Magill,  executed  in  November, 
1842  :  "  I  devise  to  Ann  Hardy  part  of  lot  one  (1)  in  square 
nine  hundred  and  seventy-five  (975),  together  with  all  the 
improvements  thereon,  during  her  natural  life,  and  at  her 
decease,  I  devise  said  property  to  my  three  grandchildren^ 
Angelica  Fowler,  James  William  White,  and  Mary  Frances 
White,  them  and  their  heirs  forever." 

The  testator  died  in  1843,  and  the  will  was  probated  in 
the  same  year.    Ann  Hardy,  the  life  tenant,  died  in  1876.     . 

The  above  facts  were  shown  upon  the  trial,  but  in  addition 
it  appeared  that  one  of  the  plaintiflfs,  viz.,  Mary  Frances 
Dawson,  who  was  the  Mary  Frances  White  mentioned  in  the 
will,  was,  before  the  filing  of  the  suit,  and  at  the  time  of 
trial,  a  married  woman  ;  that  her  husband  was '  living,  and 
that  there  had  been  children  born  of  the  marriage.  At  the 
close  of  the  plaintiffs'  case^  defendant's  counsel  moved  the 
court  to  instruct  the  jury,  "  that'  the  plaintiflfs  could  not 
recover  in  the  present  action  because  of  the  non-joinder  of 
the  hasband  of  the  oo-plaintiflf,  Mary  Frances  Dawson,  he 
being  a  necessary  party."  The  motion  was  granted,  and  the 
court  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ant, whioh  was  done,  and  the  case  came  before  the  Gtoneral 
Term  upon  an  exception  to  this  instruction. 

W.  K  DuHAMEL  and  C.  F.  Rows  for  plaintiflb : 

The  devisor  left  a  life  estate  to  Ann  HaTdy,  with  a 
remaindier  to  the  plaintiflEs  and  their  heirs  ;  such  at  common 
law  is  a  joint  tenancy.  1  Greenleaf 's  Cru.,  864  ;  8  Id.,  8-iO, 
Tit.  88>  0. 16^  §§  6  acid  7;  Tuckermau  vs.  Jefieriea,  11  Mod., 
108;  Hurd  V3,  Lenthall,  Stiles,  211,  8  Beacon  Abr.,  681;  Doe 
vs.  Southern,  2  B.  attd  Addl.^  685. 

The  Maryland  acts  (1794,  o.  60,  §  8,  and  1797,  c.  114,  §  5) 
for  partition  recognisse  joint  tenancies,  and  have  relation  to 
persons  who  cannot  act  for  themselves. 

Because  they  permit  a  severance  does  not  deeftroy  joint 
tenancies,  as  every  adult  could  destroy  the  tenancy.  2  Wil- 
liams' Real  Property,  182. 
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A  joint  tenancy  existed  in  Maryland  by  the  common  law. 
Mayberry  vs.  Brien,  15  Pet.,  85  ;  Hannan  vs.  Towers,  8  H. 
&  J.,  149;  Johnson  vs.  Howard,  1  H.  &  McH.,  281. 

And  that  State,  by  the  act  of  1822,  c.  162,  simply  reversed 
the  rule  of  construction.  Even  if  the  courts  and  bars  of 
Maryland  and  the  District  have  so  long  remained  in  error,  a 
new  rule  would  be  against  the  policy  of  the  law  and  disturb 
the  titles  to  estates.    Peters  vs.  Suters,  2  Mac  A.,  519. 

The  act  of  1876,  it  is  said,  ignores  them  ;  therefore  they 
do  not  exist.  But  they  are  not  within  the  evil  sought  to  be 
remedied  by  the  act.  It  seeks  to  compel  a  partition.  In 
joint  tenancy,  each  tenant  by  his  own  act  can  destroy. 

This  court  has,  however,  recently  recognized  the  existence 
of  joint  tenancies.     Butler  vs.  Butler.     (Ante,  p.  96.) 

Mrs.  Dawson  being  a  joint  tenant,  no  right  has  ever  vested 
in  her  husband  which  requires  him  to  be  a  party.  1  Qlf. 
Cru.,  166;  Id.,  842,  364;  Williams'  Real  Property,  219. 

Again,  the  lite  tenant  died  and  the  plaintiffs  only  became 
seized  December  28, 1878;  seizen  is  necessary  to  entitle  the 
husband  to  any  right,  and  the  statute  has  intervened ;  2 
Kent  Com.,  29;  Dunn  vs.  Sergeant,  101  Mass.,  839. 

The  record  does  not  show  that  she  was  married  at  the  pas- 
sage of  the  act  or  at  the  death  of  the  life  tenant. 

But  assuming-  the  husband  was  a  necessary  party^  or  had 
rights,  such  defects  must  be  availed  of  by  plea  in  abatement^ 
and  could  not  be  made  on  the  general  issue.  1  Ch.  PI.,  66; 
Green  vs.  Liter,  8  Cr.,  242;  2  Wh.,  806. 

Ann  Hardy  was  left  a  life  estate,  and  the  testimony  shows 
she  occupied  the  premises  after  the  death  of  the  devisor.  It 
is  a  presumption  of  law  that  she  occupied  under,  and  her 
possession  was  that  devised  by  the  will.  Colver  vs.  Warford, 
20  Md.,  395,  396;  Austin  vs.  Bailey,  87  Vt.,  223;  McUall  vs. 
Pryer,  17  Ala.,  537  ;  Hall  vs.  McLeod,  2  Mete.  (Ky.),  102. 

There  having  been  possession  by  the  devisor  and  the  life 
tenant,  it  was  only  at  her  death  their  title  accrued^  in  1878. 
Webster  v.  Cooper,  14  How.,  502. 

We  are  bot  obliged  to  show  a  perfect  legal  title  ;  we  may 
show  color  of  title  and  possession ;  or  possession  alone  is  suf- 
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ficient,  and  the  devisees  of  one  who  died  possessed  is  entitled 
to  recover.  McCall  vs.  Pryor,  17  Ala.,  586,  687;  Smith  iw* 
Lorillard,  10  John.,  854;  West  vs.  Finn,  4  W.  C.  C,  698; 
Hylton  vs.  Brown,  1  W.  C.  C,  204  ;  Turner  vs.  Aldridge,l 
MacAl.,  282;  Robinson  vs.  Campbell,  4  Wh.  224  (n.a); 
Christy  vs.  Scott,  14  How.,  292;  Burt  vs.  Panjaud,  99  U.  8. 
180;  Campbell  vs.  Rankin,  99  U.  S.,  261. 

Bradley  &  Duvall  for  defendants  : 

The  proof  shows  that  the  alleged  possession  of  plaintiffs 
was  under  the  Magill  will,  by  virtue  of  the  devise  of  a  vested 
remainder  to  them  as  tenants  in  common  ;  but  in  that  estate 
the  husband  of  one  of  the  plaintiffs,  Mary  P.  Dawson,  injure 
uxoriSy  had  a  life  estate  as  tenant  by  the  courtesy,  and  as 
such  tenant  was  entitled  to  the  possession  and  profits  to  the 
exclusion  of  his  wife.  There  was  no  error  in  the  ruling  of 
the  court  below  that  he  should  have  been  a  party  plaintiff  in 
this  action,  for  he  was  a  necessary  party. 

A  tenant  by  the  courtesy  initiate  may  sue  alone  for  the 
possession  of  his  wife's  land  and  for  damages  for  withholding 
it.  Gregg  vs.  Tesson,  1  Black,  150;  Jackson  vs.  Leek,  19 
Wend.,  839;  Thompson  vs.  Green,  4  Ohio  St.,  216;  Tucker 
vs.  Vance,  2  A.  K.  Marsh,  458;  Chambers  vs.  Handley,  3  J- 
J.  Marsh,  98. 

It  has  been  held,  however,  that  the  wife  must  join.  Brat- 
ton  vs.  Mitchell,  7  Watts,  118. 

At  common  law  the  husband's  interest  in  the  estates  of 
which  the  wife  was  possessed,  at  the  time  of  the  marriage 
was  a  freehold,  he  alone  having  the  right  of  entry  and  the 
present  right  of  exclusive  enjoyment.  The  wife  could  not 
recover  the  lands  from  a  stranger,  even  though  her  husband 
was  joined  as  defendant,  and  disclaimed  title,  and  admitted 
the  wife's  right  to  possession.  Clark  vs.  Clark,  20  Ohio  St., 
128. 

Actual  seizen  is  not  necessary  in  order  to  entitle  husband 
to  courtesy.  It  is  sufficient  that  the  wife  had  title  and  a 
potential  seizin  or  right  of  seizin — that   is,  the  right  to 
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•demand  and  recover  the  immediate  possession.  Bosh  V3^ 
Bradley,  4  Day,  298;  Kline  vs.  Beebe,  6  Conn.,  494;  Stool- 
fors  vs.  Jenkins,  8  8.  &  K.,  176. 

The  general  rule  is,  that  only  persons  may  join  in  bringing' 
■an  action  at  law  whose  interests  are  joint  or  united.  Hence 
on  a  joint  demise  the  title  proved  must  be  joint,  or  the 
plaintiffs  cannot  recover.  Taylor  vs.  Taylor,  8  A.  K.  Marsh, 
19;  Hoyle  vs.  Stowe,  2  Dev.,  318. 

If  one  of  the  plaintifis  has  no  title  the  co-plaintiffs  cannot 
recover,  even  though  they  be  vested  with  the  whole  title, 
for  the  joinder  of  too  many  plaintiffs  is  ground  for  non- 
suit on  the  trial,  whether  the  action  be  for  tort  or  on  con- 
tract.    Murphy  vs.  Orr,  32  111.,  489. 

In  trespass  it  is  a  settled  rule  that  all  the  plaintiffs  must 
be  competent  to  sue,  otherwise  the  action  cannot  be  sup- 
ported.    Marstellar  vs.  McClean,  7  Cranch,  156. 

In  any  event,  if  there  was  no  courtesy,  and  the  husband  of 
the  plaintiff  (Dawson)  could  not  have  sued  alone  for  pos- 
session, his  wife  must  have  him  made  plaintiff  with  her  ;  for, 
at  common  law,  the  wife  had  no  right  to  sue  alone  at  law 
in  any  case. 

The  estate  and  interest  of  the  husband  of  the  plaintiff, 
Mary  F.  Dawson,  was  not,  and  could  not  be,  affected  by  the 
Married  Woman's  Act  (April  10, 1869);  it  is  true,  the  life 
estate  to  Ann  Hardy  did  not  fall  in  until  after  the  passage 
of  that  act ;  but  the  estate  to  the  devisees,  the  plaintifis,  was 
41  vested  estate  in  remainder  from  and  after  the  death  of  the 
testator,  in  1842  ;  the  statute  is  not  retroactive.  Hart  vs^ 
Dean,  2  Mac  A.,  60. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment.  The  material  facts  of 
the  case  are,  that  in  making  out  title  in  ejectment,  the  plain- 
tiffs relied  upon  a  will  executed  by  William  Magill,  in 
November,  1842,  in  which  he  says  :  "  I  devise  to  Ann  Hardy 
part  of  lot  one  in  square  nine  hundred  and  seventy-five, 
together  with  all  the  improvements  thereon,  during  her 
tuataral  life,  and  at  her  decease  I  devise  said  property  to  my 
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tbree  grandchildreiiy  Aogelica  Fowler,  James  William  White 
and  Mary  Prances  White,  them  and  their  heirs  forever.'^ 
The  testator  died  in  the  year  following  the  making  of  hifr 
will,  that  is,  in  the  year  1848,  and  the  will  was  then  ad- 
mitted to  probate.  Ann  Hardy,  the  life  tenant,  died  io 
1876.  Just  here  it  will  be  observed,  that  the  title  accrued 
originally  to  this  plaintiff,  Mary  Frances  White,  now  Daw- 
son, by  virtue  of  the  will,  as  far  back  as  1848,  before  the 
passage  of  the  Married  Woman's  Act  of  1869,  while  it  is  true 
that  she  only  got  the  property  in  possession  in  1876,  after 
the  passage  of  the  Married  Woman's  Act.  But  as  the  title 
was  derived  by  her  from  this  will  in  1848,  we  think  her 
rights  in  relation  to  the  property  are  to  be  determined  by 
the  common  law^  and  that  the  case  does  not  come  within  the 
operation  of  the  act  of  1869.  She  and  her  co-tenants  then 
instituted  an  action  of  ejectment,  which  is  the  case  before 
us  ;  and  at  the  trial  it  appeared  that  Mary  Frances  Dawson, 
one  of  the  plaintiffs,  had  a  husband,  and  also  children  of  the 
marriage,  living  -,  and  the  plaintiffs  having  rested  their  case, 
the  defendant,  by  his  counsel,  moved  the  court  to  instruct 
the  jury  that  the  plaintiffs  had  shown  themselves  out  of 
court,  and  not  entitled  to  recover  in  the  present  action  be- 
cause of  the  non-joiuder  of  the  husband  of  the  co-plaintiff,. 
Mary  Frances  Dawson.  The  answer  made  to  this  by  Mre» 
Dawson  is,  that  she  was  a  joint  tenant ;  that  in  case  of  her 
death  the  rights  of  the  survivors  would  be  paramount  to 
any  right  as  tenant  by  courtesy  in  her  husband  ;  that  he  is 
^ot  entitled  to  courtesy  in  the  property  in  which  she  is  one 
of  the  parties  interested,  and  has  no  interest  in  it,  and 
therefore  it  is  not  necessary  that  he  should  join  in  the 
suit. 

Now,  all  that  may  be  very  true,  but  there  is  really  no 
question  of  tenancy  by  courtesy  in  the  case  The  husband 
would  not  become  such  until  the  death  of  the  wife.  But  inde- 
pendently of  any  question  of  title  by  courtesy,  the  husband 
has  a  freehold  in  the  wife's  freehold  property  by  the  fact  of 
marri^e  ;  he  has  the  exclusive  right  to  the  possession^  and 
rents  and  profits  of  it,  and  that  is  equivalent  to  a  freehold 


Digitized  by  CjOOQIC 


Whits  p.  Hilton*  845 

during  the  coverture.  It  is  an  interest  that  his  creditor  can 
seize  upon  execution,  as  was  determined  by  this  court  in 
the  case  of  Bank  vs.  Hitz,  1  Mackey,  111,  and  as  is  held 
in  all  the  common  law  books.  So  that  the  husband,  as  a 
party  interest,  has  the  exclusive  right  to  the  wife's  freehold 
during  coverture,  although  it  is  held  in  joint  tenancy. 
Consequently,  the  wife  does  show  that  the  property  which  is 
claimed  here  is  really  for  the  purposes  of  personal  possession 
and  enjoyment,  in  her  husband,  who  is  not  a  party  to  the 
suit.  It  is  claimed  that  this  objection  should  have  been 
made  by  way  of  plea  in  abatement,  and  cannot  be  taken  ad- 
vance of  at  the  trial.  If  it  was  a  mere  question  of  personal 
capacity  to  sue,  that  would  be  so  ;  the  wife's  coverture  should 
be  pleaded  in  abatement.  But  it  is  a  question  of  title.  At 
the  trial  of  the  case,  when  the  claimants  try  to  make  out 
their  title,  they  show  one-third  is  in  another  party,  and  con- 
sequently they  cannot  recover.  It  is  therefore  appropriate 
to  the  general  issue  to  show  that  the  title  claimed  by  one  of 
the  female  plaintiffs  is  in  her  husband  and  not  in  herself. 
We  think  the  court  below  was  right  in  ruling  that  the  plain- 
tiffs had  shown  themselves  out  of  court  by  this  proof,  and 
the  judgment  is  therefore  affirmed. 
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Emil  Juste  vs.  Benjamin  Hollidat. 
Law.    No.  20,616. 

5  Decided  May  7,  ISfS. 

#  The  Chikf  Justicb  and  Jastlcee  HAOmB  and  Cos  eittlnir. 

1,  Where  a  contract  is  made  for  the  delivery  or  acceptance  of  securitieB 
at  a  future  day,  at  a  price  named,  and  neither  party  at  the  time  of 
making  the  contract  intends  to  deliver  or  accept  them,  but  merely  to 
pay  differences,  according  to  the  rise  or  fall  of  the  market,  the  con- 
tract is  a  gaming  one,  and  is  void  as  contrary  to  public  policy. 

^,  The  endorser  of  a  promissory  note  given  on  account  of  such  dealings 
as  are  recognized  as  gaming  transactions,  can  rely  upon  their  illegality 
as  a  defence  to  an  action  on  the  note. 

-3.  In  an  action  to  recover  money,  where  the  defence  set  up  is  that  tlie 
contract  was  a  stock  gambling  one,  the  real  question  for  determination 
is  the  bona  fides  of  the  transaction.  It  is  not  the  form  but  the  inUd 
with  which  the  scheme  was  planned.  If  neither  party  contemplated 
that  there  should  be  a  delivery  of  the  stock,  but  merely  to  pay  dif- 
ferences according  to  the  rise  or  fall  of  the  market,  the  contract  is  a 
gambling  one. 

4.  It  is  not  the  province  of  the  court  in  G^eneral  Term,  on  a  bill  of  excep- 
tions to  the  ruling  of  the  court  below,  to  decide  as  to  the  weight  of 
the  evidence,  and  its  sufficiency  in  fact,  but  to  determine  whether  the 
record  discloses  sufficient  evidence  in  law  to  Justify  the  granting  of 
the  prayer  refused. 

The  Case  is  stated  in  the  ojJinion. 

Jambs  Lowndes  for  plaintift*. 

Cook  &  Cole  for  defendants. 

Mr.  Justice  Haqner  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  plaintiff  against  the 
defendant,  upon  a  promissory  note^  of  which  the  following 
is  a  copy : 

*'  $8,500  New  York,  Feb.  10, 1876. 

"Six  months  after  date  I  promise  to  pay  to  the  order  of 
myself,  with  interest  at  7  per  cent.,  eighty-five  hundred  dol- 
lars, at  the  office  of  Justh  &  Co.,  19  Broad  street,  value 
received. 

"  G.  A.  Custer. 
^'  Endorsed : 

"G.  A.  Custer. 
**Ben.  Holliday. 
"  Received,  New  York,  March  21, 1878,  nine  hundred  and 
twenty-six  dollars  ($926.00). 

"Justh  &  Co. 

A.  F.,  Je." 
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Besides  the  pleas  of  non  assampsit  and  not  indebted,  the 
defendant  interposed  the  following  : 

"  And  for  further  plea,  the  said  defendant  says  that  the 
note  in  the  declaration  mentioned  was  executed  by  the  said 
Custer,  and  endorsed  by  this  defendant  for  the  amount  of  an 
alleged  account  which  the  said  plaintifis  claimed  to  have 
against  the  said  Custer,  growing  out  of  certain  alleged  pur- 
chases and  sales  of  stock  by  the  said  plaintiffs  for  and  on 
account  of  the  said  Custer.  And  the  defendant  avers  that 
there  were  no  bona  fide  sales  of  stocks  by  the  plaintiffs,  to  or 
for  said  Custer,  but  the  alleged  amount  for  which  said  note 
was  given  was  for  the  difference  between  the  price  of  said 
stocks  at  the  time  of  the  pretended  sale  of  them  by  the  said 
plaintiffs  to  said  Custer,  or  the  pretended  purchasing  thereof 
by  them  for  him,  and  the  prices  thereof  at  the  time  of  the 
pretended  sale  thereof  by  said  plaintiffs  for  said  Custer,  and 
that  said  Custer  did  not  deal  in  said  stocks,  or  buy  them  of 
or  sell  them  to  the  said  plaintiffs,  or  buy  or  sell  them  through 
the  agency  of  the  said  plaintiffs,  or  otherwise,  and  no  stocks 
were  ever  delivered  to  said  Custer  by  or  through  the  plain- 
tiffs, or  intended  so  to  be,  but  that  the  transactions  between 
them,  in  consideration  of  which  said  note  was  made  and 
endorsed,  were  wagers  upon  the  prices  of  said  stocks,  and  that 
no  other  or  different  consideration  passed  between  the  said 
plaintiffs  and  Custer,  or  defendant,  for  the  giving  or  endorse- 
ment of  said  note,  and  the  defendant  did  not  know,  at  the 
time  he  endorsed  the  same,  what  the  consideration  thereof 
was." 

Issue  was  joined  upon  these  pleas,  and  the  case  was  tried 
before  a  jury,  which  rendered  a  verdict  for  the  plaintiff  for 
the  amount  of  the  note  and  interest,  after  crediting  the  J926, 
which  the  plaintiff  stated  he  had  received  on  account  from 
the  estate  of  Custer. 

At  the  trial,  the  plaintiff  proved  the  execution  and  endorse- 
ment of  the  note  and  its  due  protest,  and  there  rested. 

The  defendant  thereupon  read  in  evidence  the  testimony 
taken  under  a  commission  issued  on  the  order  of  the  plain- 
tiff, who  was  the  only  witness  examined. 
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He  testified  in  chief,  in  his  own  behalf,  and  was  croes- 
examined  by  the  defendant.  There  were  produced  by  the 
plaintiff,  and  returned  with  the  commission,  three  commu- 
nications addressed  by  General  Custer  to  the  plaintiff,  and 
several  accounts,  which  he  stated  represented  the  transac- 
tions between  him  and  Qeneral  Custer,  so  far  as  he  was  able 
to  furnish  the  same.  And  this  bein^  all  the  evidence  in  the 
case,  the  defendant  prayed  the  court  to  grant  the  following 
instruction : 

"If  the  jury  believe  from  the  evidence  that  the  note  in 
the  declaration  mentioned  was  given  b}'  the  said  Custer  and 
endorsed  by  defendant  for  a  balance  of  accounts,  alleged  to 
be  due  from  said  Custer  to  the  plaintiff,  and  that  such 
alleged  balance  arose  upon  alleged  purchases  and  sales  of 
stocks  by  Justh  &  Co.,  in  the  name  of  said  Custer,  or  to  or 
for  him,  and  that  no  stocks  so  alleged  to  be  purchased  by 
Justh  &,  Co.,  in  the  name  of  said  Custer,  or  alleged  to  be 
sold  to  or  for  him,  were  ever  delivered  to  him,  and  that  it 
was  the  intention  of  the  said  parties  that  such  stocks  should 
not  be  delivered  to  said  Custer,  but  that  he  should  receive 
only  the  profits  on  the  alleged  purchases  and  sales  of  said 
stocks,  if  any  should  be  made,  or  be  liable  for  the  losses,  if 
any  should  occur,  then  such  transactions  were  illegal,  and 
the  plaintiff  cannot  recover." 

The  case  comes  here  upon  exceptions  to  the  refusal  of  the 
court  to  give  this  instruction  to  the  jury  : 

1st.  The  general  principle  is  well  settled  as  to  the  conditions 
which  will  invalidate  contracts  of  the  description  referred  to 
in  the  prayer. 

In  the  excellent  work  of  Mr.  Dos  Passos,  of  the  New  York 
bar,  on  the  Law  of  Stock  Brokers,  it  is  thus  stated  :  "  Where 
a  contract  is  made  for  the  delivery  or  acceptance  of  securities 
at  a  future  day,  at  a  price  named,  and  neither  party,  at  the 
time  of  making  the  contract,  intends  to  deliver  or  accept 
the  shares,  but  merely  to  pay  differences,  according  to  the 
rise  or  fall  of  the  market,  the  contract  is  void,  either  by 
virtue  of  statute  or  as  contrary  to  public  policy."    P.  477- 

All  observers  agree  that  the  inevitable  effect  of  such  deal- 
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ings  is  to  encourage  wild  speculations  ;  to  derange  prices  to 
the  detriment  of  the  community  ;  to  discourage  the  disposi- 
tion to  engage  in  steady  business  or  labor,  where  the  gains, 
though  sure,  are  too  slow  to  satisfy  the  thirst  for  gaming 
when  once  aroused ;  and  to  fill  the  cities  with  the  bankrupt 
victims  of  such  disasters  as  any  "  Black  Friday  "  may  develop. 
As  was  well  expressed  in  85  Pa.  State,  298,  Bruce's  Appeal, 
^*  Any  thing  which  induces  men  to  risk  their  money  or  prop- 
erty without  any  other  hope  of  return  than  to  get  for  noth- 
ing any  given  amount  from  another,  is  gambling,  and 
denioralizes  the  community,  no  matter  by  what  name  it  may 
be  called." 

The  extent  of  this  form  of  speculation  now  rife  in  our 
country  is  unprecedented,  unless  perhaps  by  the  almost  uni- 
versal gambling  transactions  that  distinguished  the  era  of 
the  famous  South  Sea  Bubble. 

Mr.  Dos  Passos  states  in  his  work  that  according  to  finan- 
cial  authorities  the  sales  of  stocks  alone,  at  the  New  York 
Stock  Exchange,  in  the  year  1881,  reached  the  enormous 
total  of  128,162,466  shares,  representing  in  cash  at  (100  each 
share,  the  prodigious  sum  of  twelve  billion  eight  hundred 
and  sixteen  millions  two  hundred  and  forty-six  thousand 
doUarB.  No  one  doubts  that  much  the  larger  part  of  these 
transactions  were  illicit  as  gaming  contracts.  And  wheh  it  is 
remembered  that  this  fierce  greed  for  gain  without  labor  has 
to  90  great  an  extent  subjected  to  the  same  wild  speculation 
the  commodities  necessary  to  sustain  life,  that  the  humblest 
housekeeper  is  frequently  the  innocent  sufl:erer  by  mere 
wagering  transactions,  the  far-reaching  extent  of  this  per- 
nicious traffic  may,  in  some  degree,  be  realized.  The  plainest 
principles  of  propriety  and  public  policy,  therefore,  riiould 
warn  the  courts  to  adhere  tenaciously  to  such  protection 
against  tbe  further  spread  of  the  evil,  as  they  have  been  able 
to  interpose  to  the  recovery  upon  contracts  originating  in 
stock  gambling. 

2nd.  Tbat  the  endorser  of  a  note  given  on  aoooant  of  such 
dealings  as  are  recognized  as  gaming  traosactions  can  rely 
upon  their  illegaiity  as  a  defense  to  an  aoticm  on  the  aiote^ 
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ivas  settled  as  far  back  as  1794,  in  the  case  of  Steers  vs. 
Laskley,  6  T.  R.,  61.  There  the  defendant  was  engaged  in 
stock-jobbing  transactions  through  a  broker,  and  the  plaintiff" 
had  acted  as  one  of  the  referees  to  determine  the  amount 
due  to  the  broker  on  the  dealings.  The  broker  drew  upon 
the  defendant  to  pay  part  of  the  adjudged  sum.  The  bill 
was  accepted  by  the  defendant  and  endorsed  by  the  broker 
to  the  plaintiff,  who  sued  the  defendant  to  recover  the 
amount  of  the  bill.  Lord  Kenyon  non-suited  the  plaintiff,, 
being  of  the  opinion  that  as  the  bill  grew  out  of  a  stock- 
jobbing transaction,  which  was  known  to  the  plaintiff,  he 
could  not  recover  upon  it. 

In  overruling  the  motion  for  a  new  trial  his  lordship  said : 
"The  bill  on  which  the  action  is  brought  was  given  for  these 
very  differences,  and  Wilson  (the  broker)  could  not  have 
enforced  payment  of  it.  Then  the  security  was  endorsed 
over  to  the  plaintiff,  he  knowing  of  the  illegality  of  the 
contract  between  Wilson  and  the  defendant,  for  he  was  the 
arbitrator  to  settle  their  accounts  ;  and  under  such  circum- 
stances he  cannot  be  permitted  to  recover  on  the  bill  in  a 
court  of  law." 

And  so  the  law  remains  to  this  time.     Dos  Passos,  478. 

8rd.  It  was  insisted  on  behalf  of  the  plaintiff  that  the 
present  case  should  be  withdrawn  from  the  operation  of  the 
rule  as  to  wagering  contracts,  since  the  plaintiff"  was  only 
the  agent  of  Custer,  to  negotiate  for  the  stocks  with  other 
persons  who  should  be  considered  as  the  principals  who  made 
the  purchases. 

But  conceding  the  facts  to  be  as  supposed,  still  that  cir- 
cumstance would  not  prevent  the  defendant  from  interpos- 
ing this  defense.  The  point  has  been  passed  upon  in  several 
of  the  cases  cited  in  the  argument. 

In  Ex  parte  Green,  7  Bissell,  842,  the  court  says,  in  answer- 
ing this  objection  : 

"  These  parties,  it  seems  to  me,  fall  within  the  statute. 
They  advanced  the  margins  at  the  time  to  make  the  gaming 
contract,  and  without  their  aid  in  that  respect  the  contracts 
would  not  have  been  made.     *     *     *     So,  if  these  contracts 
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are  gaming  contracts,  they  must  be  held  to  have  advanced 
the  money  for  margins  to  make  them,  and  their  claim  for 
repayment  falls  within  the  prohibited  class  mentioned  in  the- 
act.  They  made  the  illegal  contracts  and  advanced  the 
money  required  to  give  them  colorable  validity.  To  take- 
their  case  oat  of  the  statute  would  be  establishing  a  most 
flagrant  evasion  of  its  provisions." 

So  in  Gregory  vs,  Wandell,  89  Michigan,  387,  the  defend- 
ant, the  broker,  insisted  that  he  ordered  the  grain  from 
warehousemen  in  Chicago,  and  that  he  had  ofi:ered  the  ware- 
house  receipts  from  these  parties  to  the  plaintiff.  But  his 
defense  of  agency  was  not  suffered  to  defeat  the  recovery,  it 
appearing  that  the  whole  transaction,  though  adroitly 
covered  up  with  convenient  entries  and  the  intervention  of 
suppositious  go-betweens,  was,  after  all,  a  mere  wagering- 
bargain,  for  a  settlement  of  differences. 

We  have  failed,  however,  to  find  in  the  record,  any  evi- 
dence to  show  that  the  plaintiff  did  purchase  any  stocks  for 
Custer  from  other  brokers  or  any  other  persons. 

So  far  as  the  evidence  shows,  if  any  stocks  were  in  fact 
purchased  by  Custer,  they  were  bought  from  the  plaintiftV 
and  if  any  sales  of  stock  were  made  on  account  of  Custer^ 
they  were  made  by  the  plaintiff'  himself;  and  hence  the 
question  of  agency  does  not  properly  arise  in  the  case. 

4th.  That  the  ruling  of  the  court  was  correct  in  its  rejec- 
tion of  the  defendant's  prayer  has  been  earnestly  argued  oa 
several  grounds. 

(a)  It  is  insisted  that  the  instruction  was  faulty,  because  it 
denies  the  plaintiff's  right  to  recover  in  case  the  jury  should 
find  that  the  parties  did  not  intend  the  stocks  should  be  de^ 
livered  to  Ouster;  whereas,  it  is  argued,  that  the  transactions- 
might  have  been  perfectly  licit,  notwithstanding  it  might 
have  been  the  intention  of  the  parties  that  the  stock  should 
not  be  delivered  to  Custer  himself;  as,  for  example,  that  it 
should  be  retained  by  the  broker  after  purchase  and  placed 
in  his  strong-box  for  safe-keeping,  until  sold  upon  the  owner's, 
order. 

The  language  of  the  instruction  is  to  be  considered  in  the 
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light  of  the  defenses  pleaded  in  the  trial,  and  which  it  was 
designed  to  present  for  the  opinion  of  the  court  by  the 
prayer. 

If  the  defense  to  an  action  was  usury ^  and  that  word  were 
inserted  in  a  prayer  oflfered  at  the  trial,  it  could  scarcely  be 
<K>ntended9  on  appeal,  that  the  iustruction  was  faulty  because 
the  word  in  one  sense  (and  that  its  primary  one)  signified 
Ugal  interest.  In  view  of  the  character  of  the  defense  pre- 
sented in  such  an  action,  it  would  be  practically  impossible 
that  a  jury  of  ordinary  intelligence  would  so  misuuderstaDd 
the  sense  in  which  the  word  was  employed. 

So,  in  the  case  at  bar,  no  question  was  raised  or  hinted  at 
as  to  the  manual  reception  into  Cusler^s  possession  of  the  stock ; 
nor  was  there  any  point  mooted  as  between  its  reception  by 
Cicster  himself  and  its  possession  by  his  agent.  Any  such 
question  would  properly  have  been  regarded  as  trivial  and 
unimportant,  since  it  is  quite  clear  that  if  the  plaintiif  had 
made  a  6ona /(k  purchase  for  Custer,  under  which  the  right 
of  property  was  to  pass  to  his  principal,  the  reception  of  the 
property  by  the  broker  would  have  been  properly  regarded 
as  the  equivalent  of  its  reception  by  Custer  himself. 

The  real  question  for  determination  was  as  to  the  bonafdes 
of  the  alleged  purchases  and  sales ;  whether,  in  effecting 
such  alleged  purchases,  any  stock  was  actually  obtained  from 
the  possession  of  any  other  person  and  transferred  or  oom- 
munieated  either  to  Caster  personally  or  to  his  agent ;  and 
further,  whether  it  was  the  intention  of  the  plaintiff  and 
Caster  that  the  stock  was  to  be  obtained  from  the  possession 
of  iM»y  person  and  tranef erred  to  that  of  Custer  or  his  agent, 
BO  that  Co^er  would  take  title  to  what  some  one  eke  parted 
with,  or  whether,  on  the  other  hand,  it  was  their  intention, 
tiiat  there  sboold  be  no  such  surrender  of  stock  by  anj  third 
perseo  and  no  equivalent  gain  of  sach  stock  by  Coster. 
And^  with  the  view  of  presenting  this  idea  of  reception  of 
title  OP  interest  by  the  alleged  buyer,  the  expression  *'<&- 
iivered  to  Custer*'  was  used,  and  in  no  other.  A  purchaser 
in  London  this  morning,  who  banafde  has  bought  stocks  by 
tciegrapb  through  a  broker  in  New  York^  may  correctly  be 
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aaid  to  have  had  them  delivered  to  him  to-day,  as  a  mode  of  ex- 
pressiDg  the  bcTia  fides  and  completeness  of  the  transactson^ 
while  the  word  would  not  be  applicable  to  a  stock-jobbing  bar- 
gain concocted  between  two  parties  in  New  York,  though  sit- 
ting side  by  side  in  the  Stock  Exchange.  In  view  of  the  plead- 
ings and  evidence  in  the  case,  it  is  inconceivable  that  the 
defendant's  counsel  could  have  thought  of  placing  his  case 
upon  the  point  whether  it  was  the  intention  of  the  parties 
that  the  stocks  should  be  delivered  to  Custer  rather  than  to 
his  broker.  The  expression,  "  and  that  it  was  the  intention 
of  the  said  parties  that  such  stocks  should  not  be  delivered  to 
the  said  Custer ^^^  was  the  equivalent  of  saying,  "  and  that  it 
was  the  intention  of  said  parties  that  such  stocks  should  not 
pass  to  or  become  the  property  of  Custer." 

The  next  member  of  the  sentence  is  manifestly  used  in 
opposition  to  what  just  precedes  it — "  bui  that  he  should  re- 
<jeive  only  the  profits  on  the  alleged  purchase  and  sales ;" 
and  that  opposite  sense  is  only  made  apparent  by  rejecting 
the  idea  that  the  previous  words  "  delivered  to  said  Custer  " 
only  meant  to  imply  the  reception  of  the  stock  into  his 
own  manual  possession. 

The  same  expression  was  used  in  the  sense  we  have  as- 
cribed to  it  in  several  well  considered  cases.  Thus  in  Ex 
parte  Young,  6  Bissell,  65,  Judge  Blodgett,  of  the  Northern 
District  of  Illinois,  in  citing  a  decision  in  that  case,  says  : 
^^  Judge  Tree  held  that  option  contracts  for  grain,  when  the 
parties  intended  only  to  pay  the  difierences,  and  not  to  de- 
liver the  grain,  were  void  as  wagering  contracts."  And  the 
judge,  in  the  principal  case,  uses  a  similar  expression  :  ''  The 
parties  when  they  made  the  contract  did  not  intend  to 
deliver  the  grain,  but  only  at  the  utmost  to  settle  the  dif- 
ferences." See,  also.  In  re  Green,  7  Bissell,  844  ;  Yerks  vs. 
Solomon,  18  N.  Y.  Sup.  Ct.  (11  Hunn.);  North  vs.  Phillip, 
^9  Pa.  St.,  250  ;  Mi  ichor  vs.  Western  Union  Telegraph  Co.^ 
11  Fed.  Rep.,  198. 

And  in  the  recent  unreported  case  of  Boundtree  vs.  Smith, 
in  the  Supreme  Court  of  the  United  States,  the  same  ex- 
pression id  to  be  found,  as  descriptive  of  a  genuine  bona  fide 
28 
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purchase  and  sale,  as  opposed  to  fictitious  otie.  See,  fcldo^ 
Qirzewood  vs.  Blane,  11  C.  B.,  527. 

But  even  if  the  proposed  construction  had  been  considered 
faulty  because  of  its  supposed  equivocal  language,  we  can- 
not but  regard  it  as  an  unfortunate  omission  that  no  in- 
struction was  given  in  lieu  of  that  proposed.  The  question 
involved  in  the  trial  was  one  of  great  importance,  sufficiently 
presented  by  the  pleadings  ;  and  one  which  the  courts  have 
constantly  held  was  for  the  determination  of  the  jury  ;  as 
was  said  in  the  case  in  11  C.  B.,  Girzewood  vs.  Blane,  in 
which  the  court  left  it  to  the  jury  to  say  what  was  the  inten- 
tion of  the  parties  at  the  time  of  making  the  contract,  and 
whether  either  party  really  meant  to  purchase  or  sell  the 
shares  ;  instructing  them  that  if  such  intention  did  not  exist, 
the  contract  was  a  gambling  transaction  and  void. 

By  submitting  the  case  to  the  jury  without  any  instruc- 
tions after  rejecting  the  only  one  oftered,  they  were  left 
without  guidance  as  to  the  law  in  a  case  novel  in  this  juris- 
diction, without  instruction  as  to  the  proper  application  of 
the  evidence  ;  and,  even  without  information  of  the  im- 
portant function  expresslj"  devolved  upon  them  of  passing 
upon  the  intention  of  the  parties  to  the  contract. 

It  is  further  insisted  that  the  instruction  should  have 
been  refused,  because  there  was  no  evidence  in  the  case  ta 
sustain  the  supposal  of  the  prayer. 

It  is  not  our  province  to  decide  as  to  the  weight  of  the 
evidence  and  its  sufficiency  in  fact  to  sustain  the  defendant's 
position,  but  only  to  determine  whether  the  record  discloses 
evidence  sufficient  in  law  to  justify  the  granting  of  the  in- 
struction oftered,  or  of  one  more  explictly  stating  the  law. 
And  after  a  careful  examination  of  the  proofs  we  are  satis- 
fied that  there  was  such  evidence  before  the  jury  legally  suffi- 
cient to  be  submitted  for  their  consideration. 

It  is  well  settled  that  the  form  of  such  a  transaction  is  not 
conclusive.  As  was  said  by  the  court  in  11  Hunn.,  before 
cited,  it  is  not  the  form  in  which  the  trick  or  device  is  pre- 
sented that  avoids  the  contract,  but  the  intent  with  which  the 
scheme  was  planned.    And  in  Ex  parte  7  Bissell,  the  court 
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says  :  "  The  fact  that  the  parties  charged  the  bankrupt  with 
the  price  of  the  grain  when  he  ordered  it  to  be  purchased, 
and  credited  him  with  the  price  it  sold  for  when  sold,  can- 
not prove  what  the  real  transaction  was.  That  only  repre- 
resents  the  form,  not  the  nature  of  the  transaction.  It  was 
as  well  to  keep  the  account  in  that  way  when  the  real  inten- 
tion was  to  speculate  in  and  pay  only  the  differences,  as  when 
the  sale  was  of  the  article  itself." 

It  is  in  the  light  of  these  considerations  that  the  testi- 
mony is  to  be  examined. 

The  parties  to  this  transaction  were  General  Custer,  an 
army  officer,  and  Emil  Justh  and  his  partner  Frank,  Wall 
street  brokers.  General  Custer  met  his  death  bravely 
among  the  savage  foes  of  the  nation  ;  and  his  testimony 
is  absent.  Of  the  survivors,  Justh  was  examined  in  his 
own  behalf  in  New  York,  but  his  testimony  was  intro- 
duced by  the  defendant  after  Justh  had  declined  to  read 
it  to  the  jury.  Frank  is  still  employed  in  Josth's  office  in 
New  York,  but  he  was  not  examined.  Justh  produces  twa 
letters  and  a  note  from  Custer,  which  are  the  only  state- 
ments we  have  from  the  deceased  respecting  the  transaction. 
It  seems  to  us  impossible  to  read  these  papers  without  being 
impressed  with  the  idea  that  they  refer  to  an  illicit  business, 
with  which  Custer  was  rather  ashamed  to  be  connected.  If 
the  indebtedness  which  had  accumulated  within  the  pre- 
ceding seven  months  had  been  the  result  of  legitimate  trans- 
actions, as  of  the  actual  purchase  of  stock  or  other  property, 
or  the  loan  of  money,  Custer  would  never  have  used  such 
language  as  this  :  "  I  have  acknowledged  to  you  verbally  and 
in  writing  that  I  am  indebted  to  you,  and  should  you  deena 
it  your  interest  to  resort  to  law,  I  will  certainly,  if  placed 
upon  the  stand,  acknowledge  the  same  fact  in  open  court,'* 
4;c.  In  the  second  letter  he  says  :  "The  circumstances  un- 
der which  this  debt  was  contracted  render  my  obligation 
concerning  it  peculiarly  binding,  and  I  consider  my  honor 
pledged  to  eft'ect  the  discharge  of  my  indebtedness  to  you  at 
the  earliest  date  practicable." 

Such  language  men  use  when  speaking  of  the  so-called 
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**  debts  of  honor,"  and  not  of  their  legitimate,  ordinary  money 
tranaactions. 

The  note  of  December,  1875,  bears  the  same  impress.  It 
is  in  these  words :  "  My  dear  Justh  :  If  you  will  do  so,  would 
like  you  to  put  a  stock  order  on  P.  at  i  below  the  opening 
price,  and  to  sell  one  thousand  L.  S.  with  stop  order  |  above 
opening  price.  If  you  do  not  feel  disposed  to  do  this,  please 
drop  me  a  line,  and  send  it  here  by  messenger  not  connected 
with  your  office.  Tours,  G.  A.  C."  The  poor  man  showed 
more  caution  in  this  communication  than  he  displayed  iu 
his  last  fatal  campaign.  Why  should  he  ask  Justh's  permis- 
43ion  or  consent  to  sell  the  stock,  if  he  was  really  order- 
ing his  own  property  to  be  sold  ;  and  why  such  secresy,  that 
required  that  the  reply  should  be  brought  by  a  messenger 
not  connected  with  Justh's  office,  unless  he  was  engaged  in  a 
gambling  stock  transaction,  which  he  was  unwilling  should 
be  known  ?  And  these  writings  are  produced  by  the  plain- 
tiff himself. 

Justh,  the  only  one  of  the  parties  to  the  contract  who  was 
examined,  is  a  broker  of  twenty  years  experience.  It  is 
most  improbable  that  he  was  unacquainted  with  the  state  of 
the  law  upon  this  subject,  for  few  classes  of  persons  are  more 
intelligent  and  shrewd  in  business  affairs  than  the  New  York 
brokers.  He  must  have  seen  from  the  commencement  of  the 
cross-examination  where  the  pinch  of  the  case  was,  and  that 
his  best  chance  of  gaining  it,  if  he  was  entitled  to  do  so, 
would  be  to  make  straightforward  answers  to  substantially 
the  same  questions  repeatedly  propounded  to  him.  For  it 
would  only  have  been  necessary  for  him  to  swear  that  it  was 
the  intention  of  his  firm  and  Custer,  that  the  purchases  and 
sales  of  stock  were  to  be  bona  fidt  transactions,  instead  of 
mere  speculations  or  margins  entered  into  without  any  in- 
tention that  any  property  should  be  really  bought  or  sold  or 
change  hands,  and  to  support  his  statement  by  such  accom- 
panying proofs  as  would  be  readily  forthcoming  in  any  regu- 
lar, honest  transaction  of  purchase  and  sale,  to  secure  the 
amount  of  bis  claim.  But  these  answers  he  studiously  and 
repeatedly  refused  to  give,  avoiding  a  direct  reply  in  every 
form  of  subtle  evasion. 
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Thus  he  was  asked  on  cross-examination  :  "Was  he  (Cus- 
ter) a  purchaser  of  stocks  or  securities  for  investment,  or 
for  the  mere  purpose  of  speculation  with  the  intention  that 
the  profits  only  should  be  paid  to  him  ?  " 

Justh  objects  to  the  question,  and  then  answers,  "  I  do 
not." 

Again:  "Was  that  your  understanding  of  the  arrange- 
ment between  you — that  is,  that  you  should  execute  orders 
for  him  in  the  purchase  or  sale  of  stocks,  and  that  you  should 
pay  to  him  merely  the  profits  accruing  to  him  from  these 
transactions,  and  that  you  should  not  in  fact  deliver  to  him 
the  stocks  purchased  by  you  ?  " 

A.  "There  was  no  arrangement  whatever  mentioned." 

Q.  "Was  it  not  your  intention  in  transacting  this  busi- 
ness to  simply  settle  differences  with  General  Custer,  you 
paying  him  any  profits  in  the  transactions  and  he  making 
good  any  losses  ?  " 

A.  "  Well,  I  had  no  intentions  expressed  or  even  spoken 
of.  The  nature  of  the  business  is  such  that  customers  have 
a  right  to  ask  for  the  money  they  have  to  their  credit." 

Q.  (Question  repeated.)  "Was  it  your  intention?" 

A.  "  We  had  no  intentions  when  we  received  any  orders 
except  to  execute  them  ;  we  only  execute  orders." 

Q.  "In  what  way  did  your  transactions  with  General 
Custer  differ,  if  at  all,  from  the  ordinary  transactions  of 
brokers  buying  and  selling  for  customers  on  a  margin  ?  " 

A.  "  In  no  way." 

And  again — 

Q.  "  When  you  entered  into  this  business  of  buying  and 
selling  stocks  for  General  Custer,  had  you  yourself  any  in- 
tention to  have  the  stocks  paid  for  by  General  Custer  and 
delivered  to  him  ?  " 

A.  "  Brokers  have  no  intentions.  I  only  execute  orders, 
and  when  executed,  the  disposition  of  the  stocks  is  made  by 
the  man  who  gives  the  order." 

It  is  difficult  to  believe  that  such  responses  would  have 
been  made  by  a  broker  who  had  been  engaged  in  bona  fide 
purchases  and  sales  of  stocks,  not  denounced  by  the  courts 
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as  illicit.  Nor  is  it  easy  to  understand  why  he  did  not 
promptly  silence  the  charge  of  illegality  by  a  straightfor- 
ward  story  that  could  have  been  told  in  a  single  sentence,  if 
the  facts  had  existed  to  justify  it. 

What  the  broker  does  say  in  the  progress  of  his  cross- 
examination  is  equally  significant. 

He  is  asked  : 

Q.  "Are  you  able  to  specify  any  case  in  which  you  bought 
stocks  for  the  purpose  of  delivering  them  to  General 
Custer?" 

A.  "  Impossible.  I  did  not  know  what  his  intentions  were 
when  he  gave  me  an  order." 

Q.  "  What  were  your  intentions  ?  " 

A.  "To  execute  orders  given,  and  to  pay  for  them." 

Q.  "  He  was  dealing  on  a  margin,  was  he  not  ?  " 

A.  "  Well,  I  trusted  him,  you  know,  naturally." 

Q.  "  Is  that  the  only  answer  you  can  make  ?  " 

A.  "  I  trusted  him,  certainly." 

He  explains  that  the  note  from  Custer  of  December,  1875, 
quoted  above,  was  a  "  stop  order,"  which  he  defines  to  be  a 
direction  to  the  broker  to  buy  and  deliver  stock  if  the  mar- 
ket reached  a  certain  point.  He  admits  that  he  had  dealt 
in  "  puts"  and  "  sold  stocks  short "  for  Custer  by  his  direc- 
tion ;  and  his  testimony  abounds  throughout  in  similar  ex- 
pressions from  the  vernacular  of  the  stock  market,  which 
would  naturally  be  used  in  describing  illicit  purchases  and 
sales  upon  margin. 

The  statements  of  the  accounts  are  consistent  with  deal- 
ings of  the  same  character. 

The  first  transaction  they  refer  to  is  under  the  date  of 
May  17,  1875.  On  that  day  he  charges  Custer  with  «  100 
shares  of  L.  S.  stock,"  at  a  certain  price,  and  with  "com- 
missions, $12.76." 

Under  the  same  date  he  credits  Custer  "  by  100  shares  L 
S.  stock,  at  a  stated  price,  less  "  $12.75  commissions." 

Under  the  date  of  the  19th  of  May,  there  are  similar  en- 
tries of  alleged  purchases  and  sales  and  commissions.  On 
this  first  venture  Custer  is  represented  as  the  gainer  by  $188 
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#ocks  amoapt  to  $50. 

Daring  the  six  months  of  the  speculation  the  profita 
-credited  to  Custer  amount  to  $652,  and  the  broker's  com- 
missions to  $1,840,  and  Custer's  net  losses  are  stated  at 
$8^78.  The  aggregate  of  the  stock  transactions  during  this 
period  appears  to  have  been  $889,988. 

It  appears  that  Custer  was  unable  to  pay  the  balance  due 
in  December,  1875,  and  the  dividend  paid  from  his  estate 
in  1878  on  the  claim,  would  indicate  that  it  could  not  pay 
more  than  ten  cents  on  the  dollar. 

The  disparity  between  the  pecuniary  ability  of  Custer  and 
this  immense  amount  of  purchases  and  sales  within  half  a 
jear's  time,  would  certainly  be  regarded  by  business  men  as 
a  circumstance  in  contradiction  of  the  idea  that  he  intended 
to  make  actual  contracts  so  much  beyond  his  means  of  pay- 
ment. In  In  re  Green,  7  Bissell,  844,  the  court,  speaking  ot  a 
transaction  insignificant  in  comparison  with  this,  srfys :  "  It 
is  self-evident  from  the  testimony  and  the  condition  of  the 
pai*ties  that  these  sales  were  not  bona  fide.  The  bankrupt 
was  not  a  dealer  in  grain,  he  was  a  country  merchant  of  little 
or  no  means,  and  had  no  money  to  invest  in  wheat,  which 
fact  both  Green,  his  brother,  and  Norris  knew.  The  idea 
that  they  bought  for  him  several  thousand  bushels  of  wheat 
with  the  expectation  that  he  was  to  pay  for  it  was  prepos- 
:terous." 

It  would  be  infinitely  more  preposterous  to  suppose  that 
this  broker  bought  more  than  a  quarter  of  a  million  of  dol- 
lars worth  of  stock  for  this  soldier  within  these  few  months 
with  the  expectation  that  he  was  to  pay  for  it. 

Much  stress  was  laid  upon  the  decision  of  the  Supreme 
Court  in  the  unreported  case  of  Roundtree  vs.  Smith,  above 
referred  to.  In  that  case  the  court  held  that  there  was  such 
an  absence  of  all  evidence  that  the  transaction  complained 
of  was  a  gambling  in  stocks,  that  the  court  should  not  have 
submitted  the  question  to  the  jury. 

But  the  facts  of  that  case  were  widely  diflferent  from  those 
in  the  case  at  bar.    There  the  plaintiff,  who  was  seeking  to 
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escape  from  liability,  when  asked  what  his  intention  was 
when  he  gave  the  particalar  orders — whether  he  designed  an 
actaal  purchase  or  only  a  speculation  in  differences — an- 
swered :  "  I  cannot  say."  And  he  admitted  that  he  had  on 
other  occasions  made  bona  fide  purchases  from  the  same 
broker  about  the  same  time.  The  other  party  to  the  contract^ 
the  broker,  unequivocally  testified  that  the  transaction  was 
in  all  respects  a  bona  fide  purchase  and  sale  ;  and  the  Supreme 
Court  might  well  have  held  that  there  was  a  failure  of  evi- 
dence  to  sustain  the  plaintiff's  contention. 

In  the  case  at  bar,  we  cannot  resist  the  conclusion  that 
there  was  abundant  evidence  legally  sufficient  to  go  to  the 
jury,  in  support  of  the  supposal  of  the  defendant's  prayer  j 
and  believing  that  the  instruction  correctly  stated  the  law> 
we  think  it  was  error  to  refuse  it. 

Judgment  reversed  and  new  trial  awarded. 
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William  W.  McCullough  vs.  Dillbr  B.  Groff. 
Law,    No.  22,112. 

5  Deelded  May  7, 1888. 

i  The  Chop  JuBTiOB  aDd  Justices  Haokxb  and  Ooz  sitting. 

1.  Where,  in  a  reference  to  an  auditor  under  the  Act  of  Md.,1785,  ch.  80,. 
the  proceedings  before  the  auditor  are  such  as  in  actions  of  accounts,, 
the  right  of  hearing  before  the  court  as  to  all  questions  of  law,  and  of 
trial  by  a  Jury  upon  all  matters  of  fact,  is  to  be  preserved  to  the  con- 
testants. 

2.  And  where  the  auditor  undertalces  to  decide  all  questions  of  fact  it 
would  seem  to  be  clearly  against  the  spirit  of  the  statute  to  admit  the 
report  before  the  jury  even  as  pfima  facie  evidence  of  the  truth  of  its 
assertions  or  conclusions. 

The  Case  is  stated  in  the  opinion. 

Edwards  &  Barnard  and  Hanna  &  Johnston  for  plaintiff, 

F.  W.  Jones  and  Jesup  Miller  for  defendant. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  action  was  brought  on  the  common  counts,  for  lumber 
and  materials  furnished,  and  for  money  due  on  account  stated. 
The  amount  claimed  by  plaintiff  was  $3,342.30,  with  inter- 
est from  November  7, 1878 . 

The  defendant  pleaded  in  abatement  that  certain  equity 
suits  between  the  same  parties,  which  were  brought  to  fore- 
close mechanics'  liens,  involving  the  same  cause  of  action, 
were  still  depending  in  this  court. 

Issue  was  joined  on  this  plea,  and  the  cause  was  tried  on 
that  issue  before  a  jury,  March  28, 1872,  the  result  of  which 
was  a  verdict  and  judgment  for  the  amount  of  the  plaintift^'s 
claim. 

The  defendant  moved  for  a  new  trial,  which  was  granted. 

Afterwards  the  defendant  pleaded :  1,  not  indebted  ;  2, 
payment ;  and,  8,  set-oft' ;  claiming  on  account  annexed, 
flJ75. 

The  plaintiff  joined  issue  on  the  pleas,  and  replied  "  not 
indebted  "  as  to  the  set-off' ;  and  the  defendant  joined  issue 
on  this  replication. 

At  the  next  term,  when  the  case  was  called  and  before  the 
jury  was  sworn,  the  following  order  was  passed  : 

^'  This  case  being  reached  for  trial,  and  it  appearing  to  the 
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court  that  it  is  necessary  to  examine  and  determine  mutual 
accounts  between  the  parties  in  this  case,  orders  that  the 
accounts  and  dealings  between  the  parties  in  this  case,  aa  the 
same  are  stated  and  set  out  in  the  pleadings  in  this  case,  be 
audited  and  stated  bj  the  auditor  of  this  court." 

When  the  auditor  was  about  to  commence  his  investiga- 
tion under  this  order,  the  defendant  interposed  an  objection 
to  any  proceedings  before  the  auditor,  "  because  it  hath  not 
appeared  that  it  may  be  necessary  to  examine  and  determine 
on  mutual  accounts  between  the  parties,  and  because  the 
■court  had  not  discharged  any  jury  before  ordering  the  ref- 
erence to  the  auditor." 

The  auditor  proceeded  to  take  the  testimony  of  the  par- 
ties, as  well  as  of  other  witnesses  produced  before  him,  and 
returned  a  report,  in  which  he  stated,  as  the  result  of  his  ex- 
amination, that  there  was  due  from  the  detendant  to  the 
plaintiff  the  sum  of  $2,812.10;  as  of  November  7, 1878. 

To  this  report  the  defendant  filed  these  three  exceptions : 

"  1.  Because  the  auditor  omitted  to  credit  the  defendant 
with  the  sum  of  $1,000  for  compensation  for  services  in 
building  a  brick  warehouse. 

"  2.  The  defendant  denies  that  he  purchased  from  the  plain- 
tiff the  lumber  and  other  articles  mentioned  in  the  account 
filed  by  said  auditor ;  denies  that  he  agreed  to  pay  the  prices 
mentioned  in  said  account  for  them  ;  denies  that  they  are 
worth  such  prices  as  are  set  down  in  said  account,  and  denies 
that  said  lumber,  &c.,  was  delivered  to  or  received  by  the 
defendant. 

"  3.  He  excepts  also  for  other  errors,  uncertainties  and  im- 
proper charges  apparent  on  the  face  of  said  report  and 
account." 

When  the  cause  was  called  for  trial,  the  plaintiff*  read  to 
the  jury  the  order  of  reference  and  the  report  of  Mr.  Payne, 
the  auditor,  agaiiist  the  objection  of  the  defendant,  and 
thereupon  rested  his  case  and  moved  for  a  judgment  for  the 
amount  stated  in  the  report  as  due  by  the  defendant.  The 
defendant  insisted  upon  his  exceptions  to  the  report  and 
•claimed  that  he  had  a  right  to  a  trial  by  jury  upon  the  mat- 
ters therein  set  forth. 


Digitized  by  CjOOQIC 


M<?CuLLouG^  V.  Groff.  869 

In  the  words  of  the  record,  the  court  thereupon  stated  to 
the  defendant's  coansel  that  the  defendant  had  a  right  to  a 
jury  trial  upon  the  matters  stated  in  his  exceptions  ;  but 
should  they  not  be  sustained  by  proofs,  the  report  of  Jas.  G. 
Payne,  above  alluded  to,  would  be  given  to  the  jury  as  the 
basis  upon  which  they  might  find  a  verdict ;  and  directed 
the  defendant  to  proceed  to  the  jury  with  his  testimony. 

The  defendant  thereupon  introduced  witnesses  to  prove 
the  performance  by  him  of  work  for  the  plaintiff,  in  support 
of  his  plea  of  set-off,  and  to  impeach  the  correctness  of  the 
plaintiff's  charges  for  materials  ;  and  offered  to  prove  by  his 
own  testimonj-  that  when  he  remonstrated  with  the  plaintiff 
for  charging  bim  in  his  account  book  at  higher  rates  than  he 
had  agreed  to  supply  him,  the  plaintiff  replied,  "  Oh,  never 
rcind  the  books  ;  I  don't  want  my  clerks  to  know  our  business 
arrangements  ;  when  we  come  to  settle,  and  you  get  your 
bill,  you  can  take  it  and  mark  all  the  prices  down  to  those 
we  had  agreed  upon."  To  the  admissibility  of  this  testimony 
the  plaintiff  objected,  and  the  first  exception  was  taken  to 
the  overruling  of  this  objection. 

1st.  If  the  action  of  the  court  in  admitting  the  report  of 
the  auditor  before  the  jury  was  correct,  this  objection  was 
untenable.  Such  declarations  of  a  plaintiff  would  certainly 
be  admissible  under  ordinary  circumstances  as  tending  to 
impeach  the  correctness  of  his  present  claim,  by  proof  of 
previous  admissions  that  he  knew  it  was  too  large.  But  if 
the  report  of  the  auditor,  with  the  account  referred  to,  were 
improperly  before  the  jury,  the  evidence  excepted  to,  with 
much  that  preceded,  was  irregularly  presented.  It  therefore 
becomes  proper  to  examine  the  Rule  No.  54,  under  which 
the  reference  to  the  auditor  was  made,  with  the  Maryland 
act  of  1785,  ch.  80,  §12,  upon  which  the  rule  was  based. 

The  section  of  the  act  is  in  these  words  : 

"  That  in  all  actions  brought  or  hereafter  to  be  brought 
in  any  court  of  law  of  this  State,  grounded  upon  an  account, 
or  in  which  it  may  be  necessary  to  examine  and  determine 
upon  accounts  between  the  parties,  it  shall  and  may  be  law- 
ful for  the  court  where  such  action  may  be  or  remain  for 
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trial,  to  order  the  accounts  and  dealings  between  the  parties 
to  be  audited  and  stated  by  an  auditor  or  auditors  to  be 
appointed  by  such  court,  and  there  shall  be  such  proceedings 
thereon  as  in  cases  of  actions  of  account." 

The  rule  is  narrower  than  the  act,  since  it  is  confined  to 
cases  of  "  mutual  accounts  between  the  parties  ;  whereas  the 
statute  applies  as  well  to  ^'  all  actions  grounded  upon  an 
account." 

The  law  is  nearly  a  century  old,  and  must  have  been  re- 
peatedly acted  upon,  and  yet  there  is  no  reported  decision 
in  Maryland  giving  it  an  explicit  construction.  For  in  the 
only  two  cases  found  in  the  reports  of  that  State  in  which 
it  seems  to  have  been  considered,  the  court  contented  itself 
with  pointing  out  the  irregularities  in  the  particular  cases 
without  stating  what  would  have  been  the  proper  mode  of 
procedure. 

The  statute  was  three  times  considered  by  the  old  circait 
court  in  this  District,  and  twice  by  this  court  as  now  organ- 
ized. 

But  the  decision  in  the  first  case  of  the  circuit  court, 
Barry  vs.  Barry,  8  Cranch,  120,  is  at  variance  with  the  con- 
clusions announced  in  the  subsequent  cases  of  Bank  w, 
Williams  and  Bank  vs.  Johnson,  reported  in  the  same  volume. 

In  Campbell  vs.  District  of  Columbia,  2  Mac  Arthur,  p. 
588,  the  court  only  declared  that  the  case  was  not  a  proper 
one  for  a  reference.  And  in  Strong  vs.  District  of  Columbia, 
8  MacArthur,  p.  499,  they  simply  disapproved  of  the  manner 
in- which  the  report  of  the  auditor  was  presented  to  the  jury. 

We  are,  therefore,  not  much  assisted  in  our  examination 
of  the  question  by  the  researches  of  our  predecessors. 

There  had  been  an  earlier  law  in  Maryland,  1778  (March), 
ch.  9,  respecting  suits  brought  by  the  State  against  default- 
ing receivers  of  public  money ;  by  section  6  of  which  the 
general  or  county  courts  were  empowered,  if  need  be,  to 
appoint  auditors  to  state  the  accounts  offered  by  such  defend- 
ants, and  to  give  judgment  for  such  balance  as  should  appear 
to  be  due  on  the  return  of  such  auditor." 

The  act  of  1786,  ch.  80,  evidently  contemplated  a  leas 
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summary  mode  of  disposing  of  the  report  of  the  auditors  to 
be  appointed  under  its  provisions,  by  declaring  that  there 
should  be  such  proceedings  upon  the  audit  <<  as  in  cases  of 
actions  of  account." 

Without  going  into  an  explanation  of  the  mode  of  pro- 
cedure in  that  antiquated  and  almost  obsolete  form  of  action, 
it  is  enough  to  say  that  it  allowed  repeated  appeals,  during 
the  progress  of  the  audit,  to  the  court,  where  issues  of  law  or 
of  fact,  as  from  time  to  time  they  were  raised  before  the 
auditors,  were  triable,  toties  quoiies,  before  the  court  or  the 
jury,  according  to  the  nature  of  the  particular  question  pre- 
sented. And  as  it  was  also  a  principle  controlling  the  sub- 
ject that  no  matter  in  bar  of  the  action  was  examinable 
before  the  auditor,  such  defenses  as  were  properly  pleadable 
in  bar  must  have  been  disposed  of  by  jury  trial,  or  other- 
wise, before  the  judgment  of  quod  computeiy  which  was  the 
necessary  forerunner  of  the  audit,  was  entered.  Hence,  at 
one  stage  or  another  of  the  proceedings,  a  trial  by  jury  upon 
all  matters  of  fact  was  obtainable  by  the  parties. 

When,  therefore,  the  proceedings  before  the  auditors 
tinder  the  act  of  1785,  ch.  80,  were  to  be  such  "  as  in  cases 
of  actions  of  account,"  the  right  of  hearing  before  the  court 
as  to  all  questions  of  law,  and  of  trial  by  a  jury  upon  all  mat- 
ters of  fact,  was  intended  to  be  preserved  to  the  contestants. 
And  where,  in  point*of  fact,  the  auditors  have  undertaken 
to  decide  all  questions  of  fact  incorporated  into  their  report^ 
without  a  reference  to  a  jury,  although  such  trial  had  been 
insisted  on  by  one  of  the  parties,  it  would  seem  to  be  clearly 
against  the  intent  and  spirit  of  the  statute  to  admit  the 
report  before  the  jury  even  as  prima  facie  evidence  of  the 
truth  of  its  assertions  or  conclusions. 

In  my  judgment  it  was  designed  by  the  rule  that  in  case 
of  mutual  accounts,  where  in  the  opinion  of  the  judge  it  was 
necessary  to  do  so,  the  court,  with  a  view  of  lightening  the 
labors  of  the  jury  and  saving  time,  should  depute  to  auditors 
the  ministerial  duty  of  arranging,  methodizing  and  explain- 
ing the  accounts,  examining  the  calculations,  and  reporting 
the  result  of  their  labors  to  the  court.    In  the  cases  where 
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such  a  reference  would  be  considered  necessary,  an  inquiry 
of  this  nature  would  devolve  upon  the  jury  and  counsel  great 
labor,  which  could  be  but  imperfectly  performed  during  a 
trial,  and  then  with  constant  liability  to  mistake.  Fre- 
quently such  examinations  would  require  the  production  in 
court  of  numbers  of  papers  and  books,  perhaps  from  public 
.oflBices,  at  hours  when  they  could  not  conveniently  be  spared 
from  official  use.  Few  counsel,  not  trained  accountants, 
would  wish  to  trust  themselves  with  the  important  interests 
of  their  clients  without  the  assistance  of  trained  experts  in 
book-keeping  where  complicated  accounts  of  partnerships  or 
banks  were  involved  ;  and  in  case  of  a  refusal  by  either  party 
to  call  in  such  aid,  this  statute  and  rule  would  authorize  the 
court  to  compel  such  an  examination  by  its  selected  agents. 

But  I  do  not  think  the  statute  or  the  rule  attached  such 
weight  to  this  audit  as  to  authorize  it  to  be  read  in  evidence 
to  the  jury,  in  proof  of  any  claim  of  either  party  contro- 
verted by  his  opponent  at  the  trial,  unless  it  had  previously 
been  admitted  by  the  pleadings  or  before  the  auditor. 

By  analogy  to  practice  in  somewhat  similar  cases,  the 
objection  to  the  auditor's  report  should  be  made  by  excep- 
tions, which  certainly  should  be  expressed  with  reasonable 
precision  ;  and  if  taken  to  such  a  report  as  I  think  the 
auditor  is  limited  to  by  the  law,  would  be  confined  to  errors 
in  formal  matters  of  the  accounts. 

It  might  be  that  under  this  construction  the  auditor's 
work  would  prove  of  small  value  ;  but  it  might  also,  if  the 
suitors  were  both  really  anxious  for  a  full  and  fair  settle- 
ment, result  in  a  great  economy  of  time  and  labor,  and  clear 
up  mutual  misunderstandings  previously  existing  between 
the  parties.  And  it  may  well  be  that  the  discontinuance  of 
several  of  the  cases  referred  to  in  the  authorities,  resulted 
from  the  full  statements  of  the  positions  of  the  contestants, 
for  the  first  time  brought  to  their  attention  in  this  manner 
by  impartial  accountants. 

However  this  may  be,  we  must  construe  the  law  and  the 
rule  as  we  find  them  ;  and  in  my  opinion  there  was  no  war- 
rant in  either  for  the  submission  of  the  audit  in  evidence 
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oefore  the  jury,  ''as  the  basis  upon  which  they  might  find 
their  verdict." 

2d.  It  was  farther  inadmissible  in  evidence,  because  it  was 
founded  in  part  upon  the  testimony  of  witnesses  other  than 
the  parties,  taken  before  the  auditor.  By  the  statute  4th 
Ann,  ch.  16,  which  authorized  actions  of  account  to  be 
brought  by  one  joint  tenant  or  tenant  in  common  against 
his  co-tenant,  the  auditors  to  be  appointed  were  authorized 
to  administer  an  oath  to  the  parties  and  examine  them;  but^ 
as  was  said  in  Wisner  vs.  Wilhelra,  48  Md.,  1,  no  such  right 
exists  to  examine  other  witnesses.  And  that  case  further 
decides  that  even  a  special  clause  in  the  order  of  reference^ 
authorizing  the  auditor  to  examine  any  witnesses,  was  invalid. 
Such  a  report  would  be  the  mere  statement  of  the  opinion  of 
an  unauthorized  person,  founded  upon  extrajudicial  oaths,  in 
matters  beyond  his  legal  competency,  and  in  the  highest 
degree  hearsay. 

We  will  add  that  we  have  no  doubt  the  reference  might 
be  made  as  well  before  the  jury  was  sworn  as  afterwards  ; 
and  that  the  second  exception  of  the  defendant,  if  it  had 
been  interposed  to  a  valid  report,  should  have  been  held  to 
be  too  general  in  its  terms,  for  it  amounted  to  nothing  more 
than  the  general  issue  plea  to  a  decli^ration  in  assumpsit. 

Since  it  results  from  this  view  of  the  subject  that  the  trial 
below  was  conducted  upon  wrong  principles,  we  must  remand 
the  case  for  a  new  trial ;  and  it  is  not  necessary  for  us  to 
examine  the  two  other  exceptions  presented  by  the  record. 

With  the  purpose  of  preventing  similar  embarrassment  in 
the  future,  we  have  thought  it  proper  to  substitute  for  Rule 
64  one  more  explicit  in  its  terms. 

Judgment  reversed  and  new  trial  awarded. 
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The  Unitbd  States,  bx  rbl.  Eminbl  P.  Halstead,  AdmiaiB- 
trator  of  the  Estate  of  John  N.  and  John  J.  Pulliam, 

vs. 
A.  U.  Wtman,  Treasurer  of  the  United  States. 

Law.    No.  24,413. 

5  Decided  May  88, 1888. 

I  The  Chibf  Justiojb  and  JuBtieea  Haonib  andCoz  BitUug. 

1.  Letters  of  administration  granted  by  the  Orphan^s  Court  of  this  Dis- 
trict upon  the  local  assets  of  a  deceased  non-resident  entitle  the 
administrator  to  receive  and  receipt  for  moneys  due  his  intestate  in 
the  Treasury  of  the  United  States,  at  Washington. 

2.  Whenever  such  payment  is  a  mere  ministerial  function,  not  involving 
the  exercise  of  official  discretion,  and  the  officers  of  the  Treasury  re- 
fuse to  pay  the  administrator,  a  mandamus  will  lie  from  this  court  to 
compel  such  payment. 

3.  Such  moneys  constitute  personal  assets  of  the  deceased  within  this 
District. 

4.  Since  the  repeal  of  the  act  of  June  24, 1812,  by  omission  from  the 
Revised  Statutes,  foreign  administrators  can  neither  sue  nor  be  sued 
as  such  in  the  District  of  Columbia. 

Thb  Case  is  stated  in  the  opinion. 

A.  L.  Mbrriman  for  plaintiff. 

W.  A.  Maury  for  defendant. 

Mr.  Justice  Haqnbr  delivered  the  opinion  of  the  court. 

This  is  an  application  by  the  petitioner  for  a  writ  of  man- 
damus to  enforce  the  payment  to  him,  in  his  representative 
capacity,  by  the  Treasurer,  of  the  three  drafts  described  in 
the  proceedings. 

In  response  to  the  usual  rule  to  show  cause,  the  Treasurer 
has  filed  an  answer,  and  the  question  has  been  fully  argued 
by  the  counsel. 

The  facts  requisite  to  an  understanding  of  the  case  appear 
to  be  as  follows  : 

By  a  law  passed  May  1, 1882,  entitled,  "An  act  for  the 
allowance  of  certain  claims  reported  by  the  accounting  offi- 
cers of  the  United  States  Treasury  Department,"  it  was  en- 
acted, "  That  the  Secretary  of  the  Treasury  be,  and  he  is  here- 
by authorized  and  required  to  pay,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  to  the  several  persons 
in  this  act  named,  the  several  sums  mentioned  herein,  the 
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same  being  in  full  for,  and  the  receipt  of  the  same  to  be 
taken  and  accepted  in  each  case  as  a  full  and  final  discharge 
of  the  several  claims  examined  and  allowed  by  the  proper 
accounting  officers,  under  the  provisions  of  the  act  of  July 
4, 1864,  since  December,  1880,  namely  *  *  *  to  John 
J.  PuUiam,  of  Fayette  county,  Kentucky,  $1,228  ;  to  John  J. 
Pulliam,  of  Fayette  county,  $545  ;  to  John  J.  PuUiara,  ex'r 
of  John  N.  Pulliam,  deceased,  of  Fayette  county,  $3,020." 

Two  drafts  were  issued  by  the  Treasurer,  payable  by  him- 
self as  Treasurer,  to  the  order  of  John  J.  Pulliam,  for  the 
two  sums  first  named,  and  a  third  draft  payable  to  John  J. 
Pulliam,  as  executor  of  John  N.  Pulliam,  for  the  remaining 
sum. 

These  drafts  were  delivered  to  Halstead,  the  petitioner^ 
the  attorney  and  agent  of  John  J.  Pulliam,  and  are  in  his 
hands  at  this  time. 

John  J.  Pulliam,  before  endorsing  the  drafts,  died  in 
Tennessee,  of  which  State  he  was  a  citizen.  There  has  been 
no  administration  upon  his  personal  estate  in  Tennessee,  but 
an  administrator  was  appointed  in  that  State  upon  the  per- 
sonal estate  of  John  N.  Pulliam. 

The  petitioner,  claiming  to  be  a  creditor  of  both  of  the 
Pulliams,  applied  to  the  Orphans'  Court  of  the  District  of 
Columbia  for  letters  of  administration  upon  the  estate  of 
«ach  of  the  Pulliams,  and  obtained  letters  of  administration 
from  that  court. 

Afterwards,  a  bill  was  filed  in  equity  in  the  Supreme 
Court  of  the  District,  by  Keyser,  as  receiver  of  the  German 
American  Bank,  against  Halstead,  as  administrator,  and 
against  the  Tennessee  administrator  of  John  N".  Pulliam, 
claiming  for  the  bank  an  interest  in  so  much  of  the  proceeds 
of  the  drafts  as  belonged  to  an  agent  of  the  Pulliams,  by 
Tirtue  of  an  assignment  to  the  bank,  and  asking  that  the 
bank's  claim  should  be  recognized  and  discharged  in  the 
administration  of  the  personal  estates  of  the  two  Pulliams^ 
To  that  bill  Halstead,  the  administrator,  answered,  and  a 
pro  confesso  decree  was  obtained  against  the  Tennessee 
administrator  of  John  N.  Pulliam  ;  and  after  evidence  taken^ 
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a  decree  was  passed  appointing  Halstead  a  trustee,  and 
requiring  him  to  endorse  the  drafts  in  his  quality  of  admin- 
istrator and  trustee,  recognizhig  the  claim  of  the  bank,  bat 
directing  the  administrator  to  settle  his  accounts  in  the 
Orphans'  Court,  and  reserving  final  action  upon  the  claio^ 
until  that  settlement. 

The  petitioner  states  that  he  endorsed  the  drafts  accord- 
ing to  the  direction  of  the  decree,  and  presented  them  for 
payment  to  the  Treasurer,  who  refused  to  pay  them  ;  and 
this  petition  is  filed  in  the  absence  of  any  other  remedy  in 
the  premises. 

The  death  of  the  payees  in  the  draft  rendered  it  necessary 
that  the  payment  should  be  made  to  some  properly  consti- 
tuted representative  of  the  deceased  claimants.  When  such 
person  should  present  them  to  the  Treasurer  it  would  appear 
that  his  duty  to  pay  them  was  a  perfectly  plain  one,  in  no 
degree  involving  the  exercise  of  anything  in  the  nature  of 
official  discretion  ;  but  more  evidently  a  plain,  ministerial 
function  than  this  court  recently  held  in  the  case  of  Key  vs. 
Frelinghuysen,*  was  devolved  upon  the  Secretary  of  State  to 
pay  out  money  appropriated  to  discharge  an  award  of  the 
Board  of  Commissioners  under  a  treaty  with  Mexico. 

That  the  petitioner's  appointment  was  regular  is  not  a 
matter  that  can  be  questioned  ordinarily  in  a  proceeding  like 
this.  The  Treasurer  in  this  case,  as  in  all  others,  has  a  right 
to  ascertain  whether  the  petitioner  is  the  person  he  claims 
to  be,  but  with  the  identification,  ordinarily,  the  inquiry 
would  end,  and  the  payment  be  made. 

But  the  Treasurer  certifies  in  his  answer,  that  he  is 
advised  by  the  First  Comptroller  that  notwitstanding 
the  action  of  the  Orphans'  Court  of  the  District  of  Col- 
umbia in  making  the  appointment,  the  petitioner  has 
no  right  to  receive  these  awards,  because  they  do  not  consti- 
tute personal  assets  of  the  deceased  within  this  District, 
which  may  rightfully  be  claimed  by  such  an  appointee,  but 
that  they  are  properly  payable  to  the  personal  representa- 
tive of  the  domicile  where  the  claimants  died,  in  the  State^ 
of  Tennessee. 

*Ante,  p.  299. 
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Assuming  that  this  defense  may  properly  be  made  by  the 
respondent,  the  only  obstacle  to  the  payment  will  be  removed, 
if  by  the  decision  of  a  competent  court  he  is  advised  that 
the  objection  is  not  well  founded. 

The  high  official  and  personal  character  of  the  distin- 
guished officials  who  present  this  reason  for  withholdings 
payment  of  the  drafts  renders  it  proper  that  the  question 
should  be  carefully  considered  by  this  court,  and  we  have 
given  to  the  subject  a  painstaking  examination. 

That  the  position  assumed  by  the  Treasurer  is  at  variance 
with  the  general  principles  governing  the  administration  of 
the  effects  of  a  deceased  person  lying  beyond  .  his  place  of 
domicile,  is  too  plain  for  question.  According  to  the  uni- 
versally admitted  theory  on  the  subject,  the  administrator 
of  the  domicile  is  powerless  to  sue  or  compel  payment  of 
money  due  the  deceased  beyond  the  limits  of  the  territory 
where  he  was  appointed,  or  to  collect  assets  of  the  deceased 
in  any  other  jurisdiction  ;  and  nothing  except  a  statutory 
provision,  enacted  in  the  place  rei  sites,  can  confer  such  an 
authority. 

Judge  Story,  in  his  work  on  the  Conflict  of  Laws,  sec* 
623,  uses  this  language,  after  stating  the  principle  in  em- 
phatic terms : 

"So  strict  is  the  principle  that  a  foreign  administra- 
tor cannot  do  any  act  as  administrator  in  another  State,  that 
where  the  local  laws  convert  real  securities  in  the  hands  of  au 
administrator  into  personal  assets,  which  he  may  sell  or  as- 
sign, he  cannot  dispose  of  such  real  securities  until  he  haa 
taken  out  letters  of  administration  in  the  place  rei  sit(B^ 
Thus  mortgages  are  declared  by  the  law  of  Massachusetts 
to  be  personal  assets  in  the  hands  of  administrators,  and  dis- 
posable by  them  accordingly.  But  the  authority  cannot  be 
exercised  by  any  except  administrators  who  have  been  duly 
appointed  within  the  State.  So,  if  on  the  other  hand  an 
administrator  sells  real  estate  for  the  payment  of  debts^ 
pursuant  to  the  authority  given  him  under  the  local  laws, 
rei  sUiBy  he  is  not  responsible  for  the  proceeds  as  assets  in 
any  other  State,  but  they  are  to   be   disposed  of  and  ac- 
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counted  for  solely  in  the  place  and  in  the  manner  pointed 
out  in  the  local  laws/' 

It  is  argued,  however,  that  this  general  principle  has 
no  application  in  this  District  with  respect  to  the  moneys  in 
the  Treasury y  and  that  this  distinction  is  well  settled  by  the 
decisions  of  the  Supreme  Court  in  the  cases  of  Kane  vs. 
Paul,  14  Peters,  83,  and  Vaughan  vs.  Northrop,  15  Peters,  1. 

In  my  opinion  the  language  used  in  those  cases  is  in- 
applicable to  the  existing  state  of  the  law  within  this  Dis- 
trict, since  the  adoption  by  Congress  of  the  Revised  Statutes 
of  the  District  in  1874. 

The  apparent  generality  of  the  language  used  by  the  court 
may  be  explained  by  the  consideration  that  when  those  de- 
cisions were  announced  (1840-1),  there  was  in  force  within 
the  District  of  Columbia,  as  a  constituent  part  of  the  testa- 
mentary law,  the  act  of  Congress  of  24th  June,  1812,  which 
provided  that  it  should  be  lawful  for  any  person  to  whom 
letters  of  administration  or  testamentary  should  be  granted 
in  any  of  the  United  States  or  territories  thereof,  to  main- 
tain any  suit  or  action  or  to  prosecute  or  recover  any  claim 
in  the  District  of  Columbia  in  the  same  manner  as  if  the 
letters  of  administration  or  testamentary  had  been  granted 
within  the  District.  This  law  came  into  force  only  eleven 
years  after  the  establishment  of  the  District,  and  in  1840 
seemed  to  be  as  firmly  fixed  as  any  other  part  of  the  testa- 
mentary law,  and  as  little  likely  to  be  repealed  by  Congress 
or  omitted  in  any  revision  of  the  statutes  as  any  other  pro- 
vision of  the  system  ;  and,  as  it  appears  to  me,  it  was  only 
because  of  the  existence  of  this  provision,  merged  as  a  con- 
stituent in  the  testamentary  code  at  the  time,  that  the 
court  used  the  language  referred  to. 

In  the  case  in  14  Peters,  the  court  only  decided  that  let- 
ters of  administration  de  bonis  n(m  cum  testamento  annexe 
granted  in  the  District  of  Columbia  on  the  personal  estate 
of  a  non-resident  upon  the  allegation  that  the  executors  who 
had  qualified  in  Maryland  were  dead,  when  one  of  them  was 
really  living,  were,  for  that  reason,  void  ;  and  that  upon 
the  appearance  of  that  executor,  the  administrator  d.  b.  ru 
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was  bound  to  surrender  to  him  the  moneys  he  had  collected 
from  the  Treasury  upon  a  claim  of  the  deceased  allowed  by 
commissioners  under  a  treaty  with  France. 

The  court  did  not  undertake  to  decide  that  the  grant  of 
letters  d.  b.  n.  here  would  not  have  been  valid  if  the  execu- 
tors had  both  been  dead,  as  was  represented  to  the  Orphans' 
Court  when  it  made  the  appointment,  but  as  it  expressly 
says,  the  answer  to  the  question  whether  the  letters  testa-  ^ 
mentary  in  Maryland  should  prevail  over  letters  granted  in 
the  District  of  Columbia  depends  upon  the  legal  character  of 
the  latter  letters — "are  they  void  or  voidable" — and  the 
court  declares,  as  we  have  stated,  that  under  the  circum- 
stances of  the  case  they  were  "  void  ab  fwtrto." 

But  the  court  went  further,  and  in  answering  the  inquiry 
as  to  what  rights  letters  testamentary  or  of  administration 
granted  in  either  of  the  States  of  the  Union  can  give  to  an 
executor  or  administrator  in  the  District  of  Columbia,  except 
the  right  to  sue  given  by  the  act  of  1812,  says,  that  "  the 
right  to  sue,  in  the  manner  it  is  giveUy  gives  the  right  to  such 
executor  or  administrator  to  receive  from  the  Oovemment, 
either  in  the  District  or  in  the  State  where  letters  have  been 
granted^  any  sum  of  money  which  the  Government  may  owe 
to  a  testator  or  intestate  at  the  time  of  his  death,  or  which 
may  become  due  thereafter,  or  which  may  accrue  from  the 
Government  to  a  testator  in  any  way  or  at  any  time." 

In  the  case  in  15  Peters,  the  question  presented  was 
whether  the  next  of  kin  and  heirs  of  an  intestate,  dying  in 
Kentucky,  could  sustain  a  bill  in  equity  in  this  District 
against  a  non-resident  administrator  of  the  deceased  ap- 
pointed in  Kentucky,  to  recover  their  shares  of  a  sum  col- 
lected from  the  Treasury  by  the  administrator  for  military 
services  of  the  deceased.  The  court  held  that  the  act  of 
1812  did  not  authorize  such  a  suit  against  the  Kentucky 
administrator  within  the  District  of  Columbia  although  he 
waa  summoned  here  ;  but  only  empowered  the  foreign  admin- 
istrator to  sue  and  prosecute  and  recover  claims  due  the 
deceased,  and  that  moneys  so  collected  from  the  Treasury 
constituted  assets  under  the  Kentucky  administration,  and 
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that  distribution  should  be  sought  there.  It  was  in  reply  to 
the  argument  that  the  foreign  administrator  might  be  made 
liable  here  because  the  money  was  collected  here  and  so  con- 
stituted local  assets  within  the  District,  that  Justice  Story, 
speaking  for  the  court,  said  : 

"The  debts  due  from  the  Government  of  the  United 
States  have  no  locality  at  the  seat  of  Government-  The 
United  States  in  their  sovereign  capacity  have  no  particular 
place  of  domicile,  but  possess,  in  contemplation  of  law,  an 
ubiquity  throughout  the  Union  ;  and  the  debts  due  by  them 
are  not  to  be  treated  like  the  debts  of  a  private  debtor  which 
constitute  local  assets  in  his  own  domicile.  On  the  contrary, 
the  administrator  of  a  creditor  of  the  Government,  duly 
appointed  in  the  State  where  he  was  domiciled  at  his  death, 
has  full  authority  to  receive  payment  and  give  a  full  dis- 
charge of  the  debt  due  to  his  intestate  in  any  place  where 
the  Government  may  choose  to  pay  it,  whether  it  be  at  the 
aeat  of  government  or  at  any  other  place  where  the  public 
funds  are  deposited.  If  any  other  doctrine  were  to  be  recog- 
nized, the  consequence  would  -be  that  before  the  personal 
representative  of  any  deceased  creditor  belonging  to  any 
State  in  the  Union  would  be  entitled  to  receive  payment  of 
anj'  debt  due  by  the  Government,  he  would  be  compellable 
to  take  out  letters  of  administration  in  this  District  for  the 
due  administration  of  such  assets.  Such  a  doctrine  has  never 
yet  been  sanctioned  by  any  practice  of  the  Government,  and 
would  be  full  of  public,  as  well  as  private,  inconvenience." 

So  far  as  this  opinion  sustains  the  validity  of  a  release  by 
a  foreign  administrator  of  a  debt  due  to  his  intestate,  it  is 
but  a  statement  of  undoubted  law,  which  has  been  carried  so 
far  that  it  has  been  held  that  a  bona  fide  voluntary  payment 
to  an  administrator  of  a  debt  due  to  the  estate  is  a  legal  dis- 
charge of  the  debtor,  although  the  grant  of  administration 
afterwards  proves  to  have  been  voidable  or  even  void.  Allen 
vs.  Dundas,  8  T.  R.,  125,  cited  in  14  Petei^s,  41  ;  see  also 
Mackey  vs.  Coxe,  18  How.,  104.  And  this  is  but  an  example 
of  a  class  of  cases  where  the  court,  in  the  interest  of  peace, 
and  to  prevent  loss  to  one  who  has  acted  bona  fide  under  a 
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tniBtake  induced  by  an  appeamnce  of  ri^ht  or  title,  sometimes 
refuses  to  subject  the  innocent  debtor  to  the  punishment  of 
Jt  second  payment  without  designing  in  the  least  degree  to 
-endorse  the  propriety  of  such  a  course  for  the  future. 

But  that  the  opinion,  so  far  as  it  declares  it  to  be  unneces- 
sary for  the  foreign  administrator  to  take  out  letters  here 
<for  it  does  not  sny  he  may  not  do  so),  is  founded  upon  the 
feature  of  the  testamentary  law,  which  was  engrafted  upon 
it  by  the  act  of  June  24, 1812,  in  my  judgment  is  sufficiently 
shown  in  a  subsequent  paragraph,  where  the  learned  judge, 
in  construing  that  act,  says:  "It  does  not  authorize  any 
suits  or  actions  in  the  District  against  any  such  executor  or 
administrator.  Its  obvious  design  was,  therefore,  to  enable 
foreign  executors  and  administrators  to  maintain  suits,  and  to 
prosecute  and  recover  claims  in  the  District,  not  against  the 
Government  alone,  but  against  any  person  whatever,  resident 
within  the  District,  who  was  indebted  to  the  deceased,  and 
to  discharge  the  debtor  therefrom  without  the  grant  of  any 
local  letters  of  administration.  In  effect,  it  made  all  debts 
-due  from  persons  within  the  District,  not  local  assets,  for 
which  a  personal  representative  would  be  liable  to  account  in 
the  courts  of  the  District,  but  general  assets,  which  he  had 
full  authority  to  receive,  and  for  which  he  was  bound  to 
account  in  the  court  of  the  State  from  which  he  derived  his 
original  letters  of  administration." 

It  was  the  act  of  1812,  therefore,  which,  according  to  this 
statement  of  the  court,  had  worked  so  marked  a  change  in 
the  general  principles  of  the  law  of  administration  as  to 
convert  local  assets  into  general  assets  ;  and  such  words, 
clearly,  would  not  have  been  used  if  that  act  had  not  been 
in  existence. 

This  construction  is  strengthend  by  the  language  of  the 
court  in  the  subsequent  case  of  Mackey  vs.  Coxe,  18  How., 
104.  This  was  an  action  at  law  brought  in  this  District 
against  the  sureties  on  the  bond  of  one  Raines,  who  was  ap- 
pointed by  the  Orphans'  Court  of  the  District  of  Columbia 
4uiministrator  upon  the  personal  estate  of  Samuel  Mackey,  a 
Oherokee  Indian.     There  had  been  an  administration  at  the 
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domicile  of  the  deceased,  and  the  administrators  had  con- 
stituted Raines  their  agent  to  draw  the  money.  But  it  ap- 
pears from  the  opinion  of  the  court  that  the  Treasury 
Department  refused  to  pay  Kaines  on  this  order,  and  re- 
quired him  to  take  out  letters  of  administration  here,  which 
were  accordingly  granted  him  by  the  Orphans'  Court  of  the 
District.  The  Treasury  oflScers  then  paid  him  the  money  j 
and  as  agent  *of  the  Cherokee  administrator,  Raines  re- 
ceipted to  himself  as  administrator  in  the  District  for  the 
money  received.  He  lost  his  life  and  the  money  on  his  way 
home,  and  this  suit  was  brought  by  the  surviving  adminis- 
trator and  distributees  of  the  deceased.  The  court  decided 
that  the  letters  of  administration  in  the  Cherokee  country 
were  entitled  to  the  same  respect  as  those  of  any  of  the 
States  ;  and  proceeding  to  consider  the  effect  of  the  act  of 
1812,  which  it  quotes  at  length,  says :  "  Under  this  law  the 
money  due  to  Mackey,  might  have  been  paid,  and  indeed 
should  have  been  paid  to  Raines,  the  attorney-in-fact  of  the 
administrators  of  Mackey.  But,  through  abundant  caution, 
letters  of  administration  were  required  to  be  taken  out  in 
this  District  as  a  prerequisite  to  the  payment  of  the  money 
by  the  Treasury  Department." 

It  thus  appears  that  the  court  ascribes  the  right  of  the 
Cherokee  administrators  to  demand  the  money  from  the 
Treasury  to  the  act  of  1812,  and  to  that  alone.  It  nowhere 
says  that  the  Orphans'  Court  of  the  District  was  without 
authority  to  grant  the  letters,  or  that  the  claim  against  the 
Government  was  not  assets  in  the  District.  His  receipt  to 
the  Treasury  as  local  administrator  was  recognized  as  a  full 
discharge  of  the  claim,  and  the  Court  throughout  speaks  of 
the  administration  as  if  it  were  perfectly  valid.  Thus,  on 
page  104  it  is  said  :  "  This  suit  is  brought  in  the  name  of 
the  surviving  administrators  of  Mackey  and  of  the  dis- 
tributees. Regularly,  an  action  of  the  distributees  cannot 
be  maintained,  unless  an  application  has  been  made  to  the 
Orphans'  Court  in  this  District  to  order  a  distribution  and 
to  authorize  or  direct  the  administrator,  Raines,  to  pay  the 
same.    This  administration  being  ancillary  to  that  of  the 
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domicil  of  the  deceased,  the  distribution  woald  be  governed 
by  the  law  of  the  domicile." 

Justices  Nelson  and  Curtis,  in  their  separate  opinion, 
stated  that  they  concurred  in  the  decision  of  the  court, 
*'  upon  the  ground  that,  as  no  final  account  had  been  settled 
by  the  administrators  in  the  Orphans'  Court,  and  no  order 
had  been  made  by  the  court,  either  directing  the  adminis- 
trator to  pay  the  balance  in  his  hands  to  the  principal  ad- 
ministrators, for  distribution  of  them,  or  directing  a  distribu- 
tion to  be  made  by  them,  there  was  no  breach  of  the  bond. 
This  being  an  ancillary  administration,  it  depended  upon  the 
discretion  of  the  Orphan's  Court  which  granted  it  whether 
the  money  remaining  in  the  hands  of  the  ancillary  adminis- 
trator, after  the  satisfaction  of  all  claims  in  this  jurisdiction, 
should  be  distributed  here  by  the  ancillary  administrator  or 
remitted  to  the  principal  administrators  for  distribution  ; 
and  until  that  discretion  shall  be  exercised,  and  the  ancillary 
administrator  directed  which  of  these  courses  to  pursue,  he 
is  in  no  default,  and  his  surety  is  not  liable." 

Certainly  there  is  no  intimation  here  that  the  grant  of 
letters  in  the  District  was  void  or  voidable  or  in  any  respect 
irregular ;  or  that  the  claim  against  the  Treasury  collected 
and  receipted  for  by  the  administrator  under  his  letters  here, 
was  not  assets  properly  receivable  by  him  like  any  other 
assets  due  the  estate  of  the  intestate  within  this  jurisdiction, 
and  these  cases  occurred  while  the  act  of  1812  was  in  full 
force. 

In  Story's  Conflict  of  Laws,  already  quoted,  §  829  d,  the 
examination  of  the  claims  of  administrations  under  difterent 
jurisdictions  is  continued  as  follows:  "The  subject  came 
again  under  consideration  before  the  same  court  in  Mackey 
V8.  Coxe,  (just  quoted)  where  it  was  decided  that  an  admin- 
istrator appointed  in  the  Cherokee  country  might  receive 
payment  of  a  debt  in  the  District  of  Columbia,  and  his  dis- 
charge or  that  of  his  authorised  attorney  will  be  valid.  But 
this  is  upon  the  ground  thai  by  the  act  of  Congress  he  might  sue 
in  that  District.  He  did,  however,  out  of  abundant  caution, 
take  out  letters  of  administration  in  that  District."    And 
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the  author  proceeds  to  state  that  the  tme  law  in  regard  to 
ancillary  administration  is  stated  in  that  case  by  Jnstioes 
Kelson  and  Curtis  in  the  opinion  quoted  above. 

It  seems  quite  evident  that  the  learned  author  who  had 
•delivered  the  opinion  in  15  Peters,  attributed  to  the  force  of 
the  act  of  1812  alone  the  novel  powers  ascribed  to  foreign 
Administrators  within  the  District  of  Columbia  in  the  decis- 
ions above  referred  to — powers  that  could  not  have  been 
•claimed  at  the  time  within  any  other  jurisdiction  in  the 
Union,  and  which  at  this  time  can  rightfully  be  claimed  no- 
where, unless  in  viiiue  of  a  similar  statute. 

But,  as  is  well  known,  since  the  adoption  of  the  revision 
of  the  District  laws  in  June,  1874,  the  act  of  24th  Jane, 
1812,  is  no  longer  in  existence,  and  we  are  consequently  re- 
mitted to  the  condition  of  the  law  in  this  respect  as  it  ex- 
isted before  the  passage  of  that  statute,  and  which  it  waa 
the  purpose  of  the  legislators  to  change  by  its  enactment. 
And  I  submit,  it  is  impossible  to  contend,  that  in  the  ab- 
sence of  that  law,  any  foreign  administrator  or  any  other 
person  can  compel  the  collection  of  a  private  debt  due  here 
to  his  intestate,  or  pass  title  to  personal  property  of  the  in- 
testate found  here,  without  first  taking  out  letters  of  admin- 
istration from  the  Orphans'  Court  of  the  District. 

Is  there  any  ground  for  supposing  that  such  an  adminis- 
tration' is  unnecessary  and  improper  where  the  property 
belonging  to  the  deceased  consists  of  money  due  from  the 
•Government  under  an  appropriation  by  law  ? 

The  money  claimed  in  this  case  was  appropriated  by 
^Congress  to  the  PuUiams.  They  were  ascertained  sums 
nominated  in  the  statute  and  unchangeable  to  the  extent  of 
:a  cent  by  any  officer  pf  the  Government  ;  nor  is  it  in  the 
power  of  the  Government,  in  any  way,  to  resume  ownership 
of  the  fund.  It  belonged  to  the  designated  claimants  as 
fully  as  any  property  they  might  justlj'  call  their  own.  It 
is  so  completely  segregated  from  the  unappropriated  money 
in  the  Treasury,  that  by  section  806  Revised  Statutes,  where 
such  drafts  as  those  before  us,  shall  remain  outstanding  and 
finpaid  for  three  years,  their  amount  must  be  deposited  by 
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the  Treasurer  and  covered  into  the  Treasury  by  warrants  and 
be  carried  to  the  credit  of  the  parties  to  whose  favor  they  were 
issued,  or  to  the  persons  entitled  to  receive  pay  therefor  ; 
and  carried  into  "  an  appropriation  account  denominated 
outstanding  liabilities."  It  is  not  easy  to  devise  a  plan 
more  eftectually  earmarking  the  money  called  for  by  the 
draft  with  the  name  of  its  true  owner. 

And  it  is  an  important  consideration,  in  view  of  the  lan- 
guage of  the  court  in  15  Peters,  that  the  provision  just  cited 
was  adopted  in  1866,  twenty-five  years  after  that  decision. 
In  the  same  connection^  in  my  opinion,  it  is  important  to 
notice  the  provision  of  the  act  of  1846,  6th  August,  entitled, 
*' An  act  to  provide  for  the  better  organization  of  the  Treas- 
ury," which  recited  that  it  had  been  found  necessary  to  make 
further  provision  to  enable  the  Treasurer  the  better  to  carry 
into  eifect  the  act  of  September  2, 1789. 

By  section  1  of  that  statute — Rev.  Stats.,  §  8691 — it  was 
declared  that ''  the  rooms  provided  in  the  Treasury  building 
at  the  seat  of  Government  for  the  use  of  the  Treasurer,  his 
assistants  and  clerks,  with  the  tire-proof  vaults  and  safes, 
erected  for  the  safe  keeping  of  the  public  money,  and  such 
other  apartments  as  are  provided  as  places  of  deposit  for  the 
public  money,  shall  be  the  Treasury  of  the  United  States." 
The  article  provides  for  other  places  where  public  moneys 
shall  be  deposited,  under  the  designation  of  mints,  assay 
offices  and  offices  of  assistant  treasurers.  The  superintendent 
of  one  of  the  mints  and  of  an  assay  office  are  constituted 
assistant  treasurers,  and  the  statute  declares  that  the  rooms 
assigned  by  law  to  be  occupied  by  the  assistant  treasurers, 
together  with  the  fire  proof  vaults  therein  or  connected 
therewith,  shall  be  appropriated  to  the  use  of  the  assistant 
treasurers  and  for  the  safe  keeping  of  the  public  moneys 
deposited  with  them  respectively. 

But  when  these  depositaries  are  referred  to  in  the  laws, 
they  are  mentioned  by  distinctive  names,  in  contradistinction 
to  the  establishment  at  Washington,  which  with  its  rooms 
and  apartments  was  to  be  recognized  as  referred  to  whenever 
the  word  Treasury  was  used.  This  discrimination  is  pre- 
served in  several  of  the  subsequent  sections  of  the  article. 
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Thus,  by  §3615,  all  collectors  and  receivers  of  public 
moneys  within  the  District  of  Columbia  are  required,  when 
directed,  to  pay  over  all  such  moneys  '^  to  the  Treasurer  oif 
the  United  States  at  the  Treasury ; "  whereas,  by  the  same 
section,  the  collectors  and  receivers  of  public  moneys  at  New 
York,  Philadelphia,  &c.,  are  required  to  pay  such  moneys  to 
the  assistant  treasurers  at  their  cities,  at  their  offices  respec- 
tively,  not  describing  them  as  the  Treasury. 

So,  by  section  3641,  the  Postmaster  General  is  authorized 
to  transfer  moneys  belonging  to  the  postal  service  between 
the  Treasurer,  assistant  treasurers  and  designated  depositaries 
at  his  discretion,  &c.,  sustaining  the  idea  that  a  transfer  to 
an  assistant  treasurer  is  not  a  transfer  to  the  Treasurer,  and 
describing  the  place  of  transfer  as  the  official  home  of  that 
officer. 

In  Cooke  vs.  United  States,  91  U.  S.,  402,  the  Supreme 
Court  declared  that  United  States  notes  which  are  not  made 
payable  at  any  particular  place  are,  consequently,  in  law, 
payable  at  the  Treasury,  and  this  is  at  the  seat  of  Gk>vern- 
ment,  and  in  the  Treasury  Department ;  and  that  the  receipt 
and  payment  by  the  assistant  treasurer  in  New  York  of  such 
notes,  authorized  to  be  retired  before  maturity,  was  not  a 
payment  or  redemption  by  or  at  the  Treasury  Department, 
and  did  not  retire  the  notes  without  a  further  order  of  the 
Secretary. 

Other  provisions  are  to  be  found  in  the  statutes  where  the 
expression  "  Treasury  of  the  United  States  "  is  evidently 
used  to  denote  only  the  office  of  the  Treasurer  located  at 
Washington  ;  as  is  the  case  with  respect  to  the  redemption 
of  the  notes  of  national  banks  which  have  refused  payment. 
The  law  says  they  shall  be  paid  at  the  Treasury.  Would  any 
holder  of  such  a  bank  note  think  of  applyin.4?  to  an  assistant 
treasurer  or  other  depositary  for  its  redemption  ?  He  might 
ask  for  its  redemption  of  every  assistant  treasurer  and  mint 
and  assay  office  from  Maine  to  Alaska,  and  he  would  receive 
a  negative  answer  from  every  one,  nor  could  he  obtain  the 
money  until  he  should  apply  to  the  place  designated  in  the 
law — the  Treasury  at   Washington   city.     Of  course,  in  a 
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general  sense,  all  public  moneys  may  be  said  to  be  in  the 
Treasury,  wherever  they  may  be,  but  Congress  did  not  mean 
to  enact  this  truism.  It 'meant,  as  it  seems  to  me,  to  draw 
a  distinction  between  the  Treasury  proper  and  its  branches 
and  agencies  ;  to  localize  the  chief  treasure  house  of  the 
nation  at  the  seat  of  government  ;  at  the  place  where  the 
Treasurer  is  required  to  perform  his  public  duties  in  the  city 
of  Washington,  where  this  money  now  is. 

Why  should  not  the  money  represented  by  these  debts, 
and  set  aside  for  their  payment,  be  considered  local  assets 
here  ?  It  has  all  the  characteristics  of  other  assets.  It  is 
vendible  and  assignable.  By  the  testamentary  law  of 
Maryland  of  1798,  ch.  101,  sub-ch.  14,  §  3,  in  force  here, 
''  a  common  warrant  for  land  not  executed  or  located  in 
the  lifetime  of  the  deceased,  shall  be  assets  after  his  death, 
in  the  hands  of  an  executor  or  administrator,  and  subject  to 
distribution,  as  well  as  everif  debt  due  to,  or  just  claim  of  the 
deceased. 

That  the  money  appropriated  and  set  apart  for  the  pay- 
ment of  these  debts  would  constitute  debts  due  to  the  deceased^ 
and  just  claims  on  their  part,  it  seems  impossible  to  deny. 
If  it  is  not  assets  somewhere^  how  can  it  be  received  by  the 
foreign  administrator  in  his  jurisdiction  ?  And  the  Govern- 
ment is  as  much  placing  its  own  indebtedness  upon  the 
plane  of  the  indebtedness  of  one  of  its  own  citizens,  by  ad- 
mitting the  claim  of  a  foreign  administrator  to  receive  the 
money  as  assets,  as  it  would  be  if  it  paid  it  at  once  to  the 
administrator  within  the  District.  The  common  warrant 
spoken  of  in  the  section  quoted  above,  was  an  incipient 
patent  of  State  lands  to  be  exchanged  after  location  for  a 
patent.  That  which  it  represented  was  still  within  the  State 
offices  not  yet  formulated  or  separated  from  the  other  pos- 
sessions of  the  State  ;  and  yet  Maryland  admitted  that  such 
a  common  warrant  should  be  considered  as  assets  of  the  de- 
ceased. 

If  the  ubiquity  properly  claimed  for  the  Government  of 
the  United  States  is  to  be  ascribed  to  the  debts  due  by  the 
Grovernment,  there  would  seem  to  be  no  good  reason  why 
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those  debts  should  not  be  payable  as  well  in  Washington  as 
elsewhere.  Ubiquity  implies  universal  presence^  not  uniform 
absence.  And  if  the  debts  are  to  be  considered  as  every- 
where^ it  is  inconceivable  to  me  that  the  money  especially 
appropriated  and  dedicated  to  pay  them,  evidenced  by  the 
Treasurer's  draft  payable  here,  should  be  held  to  be  absent 
from  the  only  place  in  the  country  where  in  fact  and  truth 
it  actually  is — in  the  Treasury  of  the  United  States  ia 
Washington  city. 

It  was  only  the  debts  of  the  Government  which  the  court 
declared  had  no  locality  at  the  seat  of  government.  But 
they  are  capable  of  being  localized.  A  draft  of  the  Treas- 
urer payable  at  Boise  city  is  not  payable  elsewhere,  although 
the  Treasurer  might  have  directed  its  payment  at  some  other 
locality,  in  which  case  it  would  have  been  payable  only  at  that 
place.  These  drafts  are  payable  at  Washington,  at  the 
Treasury  of  the  nation,  and  here  only  they  are  properly  pay- 
able as  they  now  stand. 

Every  consideration  of  propriety  suggests  the  advantage 
of  making  payment  to  a  person  appointed  here,  whose  quali- 
fication, bond  and  character  can  readily  be  inquired  into, 
rather  than  to  one  who  may  have  administered  at  a  great 
distance,  and  without  real  assurance  of  safety  to  the  fund. 

And  as  it  cannot  be  denied  that,  under  the  law  as  it  now 
stands,  there  must  be  local  administration  here  to  pass  title 
to  all  other  personalty  that  may  be  found  here  belonging 
to  a  non-resident,  convenience  and  equal  justice  would  dic- 
tate that  this  same  tribunal  should  be  allowed  to  administer 
other  personal  eifects  in  the  form  of  moneys  to  be  derived 
from  the  Government.  Why  should  local  creditors  be  driven 
to  two  rival  representatives,  especially  as  the  law  of  the 
foreign  jurisdiction  might  reject  their  claims,  and  they 
might  thus  be  deprived  of  their  just  due  because  of  the 
refusal  of  the  Government  authorities  to  pay  the  money  to 
the  administrator  of  the  jurisdiction  where  the  debts  were 
contracted,  perhaps  upon  the  faith  that  the  claim  against 
the  Government  was  to  be  the  source  from  which  those 
creditors  were  to  be  paid  ? 
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The  other  courts  of  the  system  within  the  District  have 
repeatedly  taken  cognizance  of  suits  respecting  funds  in  the- 
Treasury  claimed  by  rival  parties,  and  have  recognized  that 
the  moneys  in  these  cases  before  them  were  within  the  Dis- 
trict and  the  jurisdiction  of  its  tribunals.  It  is  true  that  in 
the  early  case  of  Comegys  vs.  Vasse,  in  1825,  the  circuit  court 
used  this  language  :  *'  The  fund  out  of  which  the  claims  are- 
to  be  paid  are  in  the  Treasury  of  the  United  States.  Where- 
is  that  ?  The  Treasurer  resides  at  Washington  and  the  head 
of  the  Department ;  but  is  the  money  there  ?"  The  bill  was 
filed  by  a  bankrupt,  claiming  an  account  from  his  assignees^ 
and  that  they  should  discover  what  amount  they  intended  to 
claim  before  a  commission  under  a  Spanish  treaty  on  com- 
plainant's account,  and  that  they  should  be  enjoined  from 
receiving  whatever  amount  might  be  decided  by  the  com- 
mission under  the  treaty  to  be  due  on  that  claim,  and  that 
a  like  injunction  should  go  against  the  Treasurer.  It  may 
be  that  the  negative  answer  of  the  court  to  its  own  inquiry 
was  predicated  of  the  fact  that  the  money  had  not  yet  been 
awarded  to  the  claim,  upon  the  theory  enunciated  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Clark  vs^ 
Clark,  17  How.,  322,  that  '^  the  fund  had  no  existence  till 
the  award  was  made." 

But  whatever  may  have  been  the  reason  for  their  refusal, 
it  is  certainly  at  variance  with  subsequent  declarations  of 
the  same  court,  and  of  the  Supreme  Court  of  the  United 
States.  In  the  numerous  cases  arising  under  the  mixed 
commissions  for  the  adjustment  of  the  claims  between  this 
country  and  Great  Britain  and  Mexico,  it  seems  to  have  been 
assumed  that  the  money,  after  it  had  been  placed  in  the 
Treasury  for  distribution  to  the  American  claimants  by  th^ 
Secretary  of  State  or  Secretary  of  the  Treasury,  was  properly 
to  be  considered  as  at  the  seat  of  Government.  Mr.  Justice 
Wylie,  in  his  opinion  in  McManus  et  al.  vs.  Standish  et  al.,. 
1  Mackey,  152,  examines  a  number  of  these  cases  at  length 
and  decides  that  this  court  had  jurisdiction  in  that  case^ 
All  the  parties  were  non-residents,  but  all  the  essential  onee^ 
it  was  held,  had  appeared  in  the  court.    In  the  conclusion  of 
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this  branch  of  his  opinion,  he  says:  "We  do  not  wish  to 
intimate  an  opinion,  or  an  impression  even,  that  if  the  fund 
is  in  the  Treasury,  and  if  the  party  is  not  here,  that  that 
would  make  any  difference.  That  is  not  the  question  to  be 
decided  in  the  cases  now  under  consideration.  We  are  not 
required  to  go  beyond  the  fact  that  the  fund  is  in  the  Treas- 
ury hercj  and  the  parties  claiming  the  fund  are  before  the 
court ;  and  this  we  hold  gives  us  jurisdiction  here." 

The  money  referred  to  in  that  case  was  paid  by  the  Mex- 
ican Government,  and  was  in  the  Treasury  subject  to  the 
order  of  the  Secretary  of  State,  and  the  justice  declares  it  is 
in  the  Treasury  here. 

In  this  large  class  of  cases  which  have  been  before  the 
courts  of  the  District,  and  many  of  them  before  the  Supreme 
Court  upon  appeal,  the  action  of  the  courts  seems  to  be  con- 
sistent only  with  the  idea  that  moneys  thus  circumstanced 
were  to  be  considered  as  in  the  Treasury  in  Washington 
city. 

Thus  in  the  case  of  Whitney  et  al.  vs.  Dey  et  al.,  which 
was  a  contest  between  claimants  to  an  award  under  a  Mex- 
ican commission,  the  bill  which  was  filed  in  1851,  prayed  for 
an  injunction  against  the  defendants,  who  were  all  non- 
residents, and  also  against  the  Secretary  of  the  Treasury, 
although  he  was  not  made  a  party  to  the  suit. 

The  circuit  court  ordered  the  injunction  to  issue  before 
answer  or  appearance,  and  it  was  issued  as  prayed,  served 
upon  the  Secretary,  and  by  him  respected,  as  were  also  the 
subsequent  orders  passed  by  this  court  after  its  organization, 
requiring  the  payment  by  the  Secretary  of  portions  of  the 
award. 

The  same  course  was  pursued  in  the  subsequent  case  of 
Clark  vs.  Clark,  17  How.,  815  (which  was  cited  with  ap- 
proval in  Phelps  vs.  McDonald,  99  U.  S.,  806).  There,  too, 
the  defendants  were  non-residents,  and  an  injunction  was 
issued  against  the  Secretary  of  the  Treasury,  though  he  was 
not  made  a  party. 

In  the  case  of  Pemberton  vs.  Lockwood,  21  How.,  257,  the 
Secretary  of  State  was  made  a  defendant  with  others  who 
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were  non-residents,  to  a  bill  seeking  payment  of  part  of  an 
award  made  to  the  owners  of  slaves  liberated  from  the  ship 
Creole.  Mr.  Marcy,  the  Secretary,  himself  a  distinguished 
jurist,  answered  the  bill,  not  questioning  the  jurisdiction  of 
the  courts,  the  money  having  been  placed  in  the  Treasury  to 
pay  these  awards  upon  the  orders  of  the  Secretary  of  State. 

I  will  refer  now  to  some  cases  not  arising  under  the  opera- 
tion of  a  statute  authorizing  litigation  in  this  jurisdiction, 
as  was  the  case  with  respect  to  those  we  have  been  consider- 
ing. 

In  the  case  of  Ridgeway  vs.  Hayes,  6  Cranch  C.  C.  R.,  84, 
where  an  award  by  commissioners  under  a  French  treaty  was 
the  subject  of  controversy,  one  of  the  claimants  applied  to 
the  circuit  court  for  an  injunction  against  the  Treasury 
officers  to  prevent  the  payment  of  the  money  out  of  the 
Treasury  to  the  defendant.  The  language  of  the  court  in 
the  case  of  Comegys  vs.  Vasse,  before  quoted,  was  cited  to 
show  a  want  of  jurisdiction  to  grant  the  relief.  But  the 
Chief  Justice  replied  :  "In  the  present  case  the  fund  is  placed 
in  the  Treasury  of  the  United  States  as  in  a  place  of  deposit 
only,  and  the  United  States  are  merely  trustees  ; "  and  he 
proceeds  to  say  that  he  cannot  see  why  the  United  States,  in 
cases  in  which  they  are  merely  stakeholders,  should  not  sub- 
mit to  these  decisions  and  aid  those  tribunals  in  the  due 
administration  of  justice. 

A  similar  decision  was  made  in  the  case  of  Duthill,adm'r, 
vs.  Courvault,  reported  in  the  same  volume,  in  which  Con- 
gress, to  carry  out  a  French  treaty,  made  a  provision  for  a 
suit  to  be  brought  in  the  District  of  Columbia.  This  was 
the  case  that  went  to  the  Supreme  Court,  and  is  reported  in 
14  Peters,  83. 

In  the  case  of  Milner  vs.  Metz,  16  Peters,  221,  Metz,  as 
trustee,  filed  his  bill  against  several  non-residents,  and  the 
Secretary  of  the  Treasury,  as  a  co-defendant,  to  enjoin  the 
receipt  by  the  defendant  of  a  sum  appropriated  by  a  private 
act  of  Congress  to  his  assignor  for  extra  services.  The  court 
.  granted  a  perpetual  injunction  as  prayed,  which  was  sus^ 
tained  by  the  Supreme  Court  on  appeal.  The  jurisdiction 
26 
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of  the  court  could  only  have  been  based  upon  the  idea  that 
the  money  was  within  the  jurisdiction  of  the  court  at  the 
seat  of  Government,  for  there  was  no  special  statute  confer- 
ring jurisdiction,  and  the  defendants,  except  the  Secretary^ 
were  residents  of  Pennsylvania. 

The  circumstances  of  the  case  of  Kinney  vs.   Meguire, 
recently  decided  by  the  Equity  Court,  were  very  much  like 
those  of  the  present  case.     Several  drafts  had  been  issued  by 
the  Treasurer,  under  a  private  act  of  Congress,  payable  to 
the  order  of  sundry  sailors  who   had   been  impressed  by 
Admiral  Porter  for  service  in  the  Red  river  during  the  war, 
and  were  captured  and  retained  as  prisoners  until  the  close 
of  hostilities.    These  drafts  were  delivered  to  Meguire,  who 
had  been,  and  claimed  to  be  still,  their  attorney.     He  was  a 
resident  of  Ohio,  and  left  the  jurisdiction  with  the  drafts  in 
his  possession.    Kinney,  who  exhibited   properly  authenti- 
cated powers  of  attorney  since  the  issue  of  the  warrants,, 
applied  to  the  Treasurer  for  the  issue  of  other  drafts,  and  the 
bill  was  filed  to  procure  an  injunction  to  forbid  Meguire  from 
asserting  title  under  the  drafts  in  his  possession.     Meguire 
never  answered,  but  there  had  been  publication  against  him 
under  Sec.  787  Rev.  Stats.  D.  C,  which  allows  that  as  a  sub- 
stitute for  personal  service  "  in  all  actions  at  law  or  in  equity 
which  have  for  their  immediate  object  the  enforcement  or  es- 
tablishment of  any  lawful  right,  claim  or  demand  to  or  against 
any  real  or  personal  property  within  the  jurisdiction  of  the 
court  J^  And  the  Equity  Court  decreed  according  to  the  prayer 
of  the  bill,  after  full  argument,upon  the  ground  that  the  money 
belonging  to  the  claimants,  to  pay  which  these  drafts  had 
been  issued,  was  in  the  Treasury  at  Washington,  and  there- 
fore within  the  jurisdiction  of  the  court.     It  was  understood 
that  other  drafts  would  be  issued  by  the  Treasurer  if  the 
court  should  deci)de  against  the  legal  right  of  Meguire  to 
retain  those  already  issued. 

It  seems  plain,  then,  that  when  the  Orphans'  Court  con- 
sidered the  funds  claimed  in  this  proceeding  as  localized  so 
as  to  be  proper  subjects  of  jurisdiction  here,  it  was  but  acting 
in  accord  with  the  established  practice  of  the  other  branchea 
of  the  court. 
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During:  the  existence  of  the  act  of  June  24, 1812,  it  was 
unnecessary  and  useless  to  take  cognizance  of  such  funds  as 
local  assets  here,  but  this  was  because,  and  only  because,  of 
the  existence  of  that  statute. 

The  learned  justice,  in  the  opinion  in  Vaughan  vs.  Northup^ 
in  connbatting  the  idea  that  the  personal  representative  of  a 
non-resident  of  the  Government  should  take  out  letters  with- 
in the  District  of  Columbia  before  he  could  receive  the  claim, 
declares,  "  such  a  doctrine  has  never  yet  been  sanctioned  by 
any  practice  of  the  Government." 

With  due  submission  to  the  distinguished  jurist,  I  venture 
the  statement  that  the  facts  disclosed  by  our  records  do  not 
bear  out  the  assertion  that  it  has  not  been  the  practice  of 
the  Government  to  pay  claims  to  local  administrators  ap- 
pointed by  the  Orphans'  Court  of  the  District.  The  records 
of  that  tribunal  abundantly  show  that  from  its  origin  it  ex- 
ercised the  power  of  granting  letters  here  upon  property 
within  the  District  of  Columbia  belonging  to  non-residents^ 
whether  that  property  consisted  of  claims  against  the  Gov- 
ernment, or  other  "  debts  due  to,  or  just  claims  of  the  de- 
ceased." 

The  dockets  of  administration  very  seldom  furnish  anj 
memoranda  indicating  whether  the  deceased  was  a  resident 
or  a  non-resident,  and  thus  the  number  of  references  sug- 
gested in  that  manner  are  fewer,  in  all  probability,  than  the 
facts  would  warrant.  But  the  cases  where- such  memoranda 
occur  have  been  examined,  and  two  hundred  and  seventeen 
instances  are  found  from  1801  to  1812  inclusive,  where 
letters  were  granted  on  the  estates  of  non-residents  ;  by  far 
the  larger  number  of  whom  are  described  as  attached  to  the 
army  or  navy,  or  marine  corps. 

The  first  of  these  cases  was  in  July  22, 1802,  where  letters 
were  issued  on  the  estate  of  a  sailor  late  of  the  XJ.  S.  frigate 
President.  In  the  same  year  letters  were  granted  to  the  ex- 
ecutors of  Gen'l  Washington  on  his  personal  estate  in  this 
District.  In  1805  administration  was  granted  to  Capt. 
Dan'l  Cormick  on  the  personal  estates  of  twenty-nine  per- 
sons late  of  the  XJ.  S.  Marine  Corps.    It  seems  almost  certain 
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that  the  object  of  this  administration  was  to  obtain  pay  or 
prize  money  due  by  the  Government,  as  was  expressed  on 
the  docket  entries  in  a  later  case,  "  to  enable  the  father  of 
Wm.  Rogers  to  receive  from  the  Government  the  pay  due 
his  dead  son." 

In  1807  letters  were  granted  on  the  personal  estate  of 
Chancellor  Hanson,  of  Maryland. 

The  granting  of  such  letters  would  naturally  have  been 
less  frequent  after  the  passage  of  the  act  of  1812,  although 
it  continued  in  each  year  from  that  time  to  a  greater  or  leas 
extent.  Thus  from  1818  to  1825  inclusive,  letters  were 
granted  on  the  estates  of  non-residents  in  one  hundred  and 
seventy  cases.  Selecting  another  period,  I  find  one  hundred 
and  twenty  such  cases,  betwean  1886  and  1844,  inclusive ; 
and  selecting  still  another  period,  fifty-nine  such  cases  were 
between  1874  and  1877  inclusive. 

The  case  of  Mackey  vs.  Coxe  in  18  Howard,  already  cited, 
shows  that  the  Treasury  officials  about  1840,  required  the 
agent  of  the  administrator  of  the  deceased  to  take  out 
letters  in  the  District  before  they  would  pay  him  the  money 
due  his  intestate.  As  expressed  by  Justice  McLean  in  the 
opinion  of  the  court :  "  There  appears  to  have  been  no  cred- 
itors of  the  estate  of  Mackey  in  the  District  of  Columbia, 
and  letters  of  administration  were  obtained  here,  as  neces- 
sary under  the  decision  of  the  Treasury  Department."  So, 
in  the  year  1849,  .letters  of  administration  were  granted  to 
Andrew  Wylie  upon  the  estate  of  Samuel  Baldwin,  described 
in  the  proceedings  as  a  citizen  of  Pennsylvania,  and  the  ad- 
ministrator thus  appointed,  collected  from  the  Treasury  a 
considerable  sum  of  money  awarded  to  the  estate  of  the 
intestate  under  the  treaty  with  Mexico.  There  was  no 
pretense  that  there  were  other  assets  here,  and  this  payment 
was  made  while  the  act  of  1812  was  in  force  and  eight  years 
after  the  decision  in  Vaughan  vs.  Northup  had  been  an- 
nounced. 

After  the  act  of  1812,  had  been  repealed  the  practice  was 
continued,  and  though  such  applications  were  sometimes  re- 
sisted, upon  the  authority  of  Yaughan  vs.  Northup,  yet  the 
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coart  appeared  to  have  no  difficulty  Id  granting  the  letters. 
A  few  of  the  more  recent  cases  may  be  referred  to  here. 

After  the  close  of  the  war,  the  executrix  of  Horatio  Ames, 
of  Connecticut,  where  she  had  taken  out  letters,  applied  for 
letters  to  the  Orphans'  Court  here,  alleging  that  the  expected 
assets  consisted  of  a  large  claim  against  the  Government  for 
munitions  of  war  furnished  the  Government.  They  were 
issued  to  her,  and  in  1871  application  was  made  for  their 
revocation,  averring  a  waste  of  the  moneys  received  from 
that  source. 

The  application  was  granted,  the  objection  appearing  to 
have  been  made  that  under  the  act  of  1812,  the  letters  here 
were  useless  if  not  improper. 

In  1876,  however,  after  the  repeal  of  that  law,  an  applica- 
tion for  letters  here  was  made  to  the  same  court,  and 
Nathaniel  Wilson  was  appointed  by  Justice  Olin,  and  gave 
bond  in  the  penalty  of  $160,000. 

In  the  same  year  James  P.  EEamilton  was  appointed 
administrator  of  Benjamin  Early,  and  charged  himself  in  his 
account  of  assets  with  $3,549.50,  being  ^'  the  amount  received 
from  the  Treasury  Department,  of  the  United  States  for 
cotton  seized  and  used  by  the  United  States  Government." 

In  1876  letters  were  granted  to  Charles  D.  Pennebacker, 
upon  the  estate  of  one  Snyder,  of  Hardin  county,  Kentucky  ; 
the  petition  alleging  "  that  Snyder  had  assets  in  the  District 
of  Columbia  consisting  of  one  U.  S.  Trejwury  draft,  No. 
5882,  for  $713,"  which  draft  was  then  in  the  hands  of  the 
petitioner  as  the  attorney  of  the  deceased. 

And  on  the  same  day  letters  were  granted  to  Pennebacker 
on  the  estate  of  one  Branham,  of  Kentucky,  the  assets  being 
described  as  '^  a  claim  allowed  against  the  Government." 

In  1879,  John  Campbell  applied  for  letters  upon  the  per- 
sonal estate  of  one  Springer,  of  New  York,  alleging  that,  as 
administrator  of  Springer  under  letters  issued  at  the  place  of 
the  domicil,  he  had  brought  suit  in  this  District  in  respect 
of  a  claim  due  the  estate  ;  but  that  the  defendant,  in  his 
plea,  had  denied  the  right  of  a  foreign  administrator  to 
maintain  the  suit^  which  plea  had  been  sustained  by  the 
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General  Term  ;  and  he  accordingly  applied  for  the  ancillary 
letters  for  that  purpose,  and  the  letters  were  issued  accord- 
ingly. 

In  January,  1880,  Allan  Rutherford,  of  North  Carolina, 
applied  for  and  obtained  letters  upon  the  pei'sonal  estate  of 
F.  W.  Beers,  of 'New  York,  averring  that  he  was  a  creditor 
of  the  deceased,  and  that  **  the  only  property  or  personal 
estate  left  by  the  deceased  is  a  Treasury  draft,  payable  to  the 
decedent,"  and  the  court  issued  the  letters. 

And  in  March,  1881,  Mr.  Henkle,  a  member  of  this  bar, 
applied  for  letters  of  administration  upon  the  personal  es- 
tate of  John  P.  Sherburne,  who,  it  was  charged,  resided  in 
San  Francisco,  and  had  recently  died  there,  leaving  personal 
estate  in  the  District  of  Columbia,  consisting  of  a  certain 
claim  of  about  $1,600  against  the  United  States,  then  in  the 
Court  of  Claims.  The  petitioner  averred  that  he  had  been 
the  attorney  of  the  claimant  and  as  such  was  a  creditor,  and 
as  the  Attorney-General  was  urging  the  trial  of  the  cases, 
it  was  necessary  that  an  administration  be  granted  here,  and 
it  was  done  accordingly. 

The  case  of  Gen.  Burnside  occurs  to  me  as  one  of  the 
more  recent  cases.  That  distinguished  and  excellent  gentle- 
man died  in  Rhode  Island,  of  which  State  he  was  a  Senator 
in  Congress.  His  administrators  there  applied  for  letters 
here  in  respect  of  his  personal  assets  here,  and  passed  their 
accounts  here  as  required  by  law. 

In  1876  a  large  number  of  letters  were  granted  to  Mr. 
Lowndes,  upon  the  estates  of  Hawaiian  sailors  who  had  claims 
before  the  Alabama  Claims  Commission,  and  similar  letters 
were  recently  granted  to  the  same  gentleman  in  seventy-six 
similar  cases,  where  there  had  been  administration  in  the 
place  of  their  domicile  ;  but*  it  was  represented  to  the  Or- 
phans' Court  that  the  rules  of  the  Alabama  Commission 
required  that  letters  of  administration  should  be  taken  out 
before  the  claims  could  be  considered. 

In  fact,  if  the  practice  of  a  tribunal  and  its  frequent 
claim  of  jurisdiction  can  be  regarded  in  any  case  as  proof 
to  show  the  rightfulness  of  the  claim,  the  consistent  practice 
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of  the  Orphanss'  Court  of  the  District  of  Columbia  in  this 
.particular  cannot  fail  to  have  great  weight  in  support  of  the 
jurisdiction  claimed. 

I  am  unwilling  to  concede  that  this  constant  practice  of 
our  predecessors  and  of  ourselves  is  unwarranted,  and  that 
the  government  officials  have  also  been  hitherto  acting  upon 
a  similar  incorrect  construction  of  the  law.  On  the  con- 
trary, I  believe  that  since  the  repeal  of  the  act  of  1812, 
the  jurisdiction  of  the  Orphans'  Court  of  the  District  of 
Columbia  to  issue  letters  of  administration,  whether  the 
property  alleged  to  belong  to  the  non-resident  deceased  con- 
sists of  ordinaiy  personal  eifects,  or  of  claims  or  debts  due 
to  the  deceased,  whether  by  private  individuals  or  by  the 
Government,  is  clear,  and  that  it  is  its  duty  to  grant  the 
letters  upon  proper  application  and  compliance  with  the  re- 
quirements of  the  law.         * 

We  are  all  of  the  opinion  that  the  writ  should  issue,  requir- 
ing the  Treasurer  to  make  payment  of  the  amounts  specified 
in  the  three  drafts,  to  the  petitioner  as  administrator  of 
John  J.  and  of  John  TS.  Pulliam. 

We  cannot  regard  the  decree  of  the  Equity  Court  re- 
ferred to  in  the  petition,  as  eftective  at  all  against  the 
administrator  in  Tennessee,  since  he  is  not  amenable  to  suit 
as  administrator  in  this  jurisdiction. 

The  reservation  in  that  decree,  which  requires  the  Dis- 
trict administrator  to  account  fully  of  the  personal  estates 
of  his  intestates,  will  allow  full  opportunity  for  a  contest 
by  those  interested,  if  they  believe  Keyser's  claim  is  not 
properly  supported  by  proof. 

The  several  equity  causes  mentioned  in  this  opinion  have 
been  referred  to  onl}^  for  the  purpose  of  showing  that  in 
those  instances  funds  in  the  Treasury  have  been  considered 
as  localized  here,  and  only  for  that  purpose.  Nor  are  we  to 
be  understood  as  intending  to  interfere,  in  the  slightest  de- 
gree with  the  wholesome  principle,  founded  alike  upon  reasons 
of  public  policy  and  convenience,  that  exempts  from  attach- 
inent  funds  in  the  hands  of  government  officials  or  other 
public  officers. 
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Mr.  Justice  Cox,  while  concurring  in  the  conclusion  of 
the  court,  said  that  he  dissented  from  the  reasons  given 
therefor,  and  thereupon  read  the  the  following  opinion  : 

The  petitioner,  Halstead,  shows,  that  on  the  17th  of  June, 
1882,  the  Treasurer  issued  certain  drafts,  in  pursuance  of  ap- 
propriations made  by  Congress,  in  favor  of  John  J.  Pulliam, 
in  his  own  right,  and  another  to  him  as  executor  of  John 
N.  Pulliam,  payable  at  the  Treasury  in  Washington,  and 
delivered  them  to  the  petitioner  as  his  attorney.  John  J. 
Pulliam  having  died,  petitioner  subsequently  obtained  from 
the  Orphans'  Court  of  this  District  letters  of  administration 
on  the  estates  of  both  the  PuUiams.  He  also  sets  forth 
that  in  a  certain  chancery  cause  he  was  directed  by  decree 
of  this  court  to  indorse  these  drafts  and  collect  them  at  the 
Treasury,  and  distribute  the  prpceeds  in  a  manner  set  forth 
in  the  decree  ;  that  in  pursuance  of  the  decree  he  indorsed 
the  drafts  and  demanded  payment  of  them  of  the  Treasurer, 
which  was  refused,  although  the  Treasurer  has  funds  in  his 
possession  for  their  payment ;  and  he  asks  a  mandamus  re- 
quiring him  to  pay  them  to  the  petitioner. 

The  Treasurer  answers  that  he  is  ready  to  pay  to  anyone 
legally  authorized  to  receive  the  money,  but  that  the  domi- 
cile of  the  PuUiams  was  in  Tennessee,  and  there  were  no 
assets  of  theirs  in  the  District  of  Columbia,  and  the  Orphans' 
Court  had  no  jurisdiction  to  grant  letters  of  administration 
on  their  estates,  and  the  letters  of  the  petitioner  are  void, 
that  even  if  not  void,  they  conferred  no  right  to  assets  oat 
of  the  District  of  Columbia,  and  that  the  debts  represented 
by  these  drafts  have  no  local  siiu8  here,  but  belong  to  the 
administrator  of  the  domicile  ;  that  the  administrator  of 
the  domicile  and  the  respondent  were  not  parties  to  the  de- 
cree referred  to  in  the  petition,  and  not  bound  by  it. 

I  do  not  deem  it  necessary  to  consider  the  effect  of  the 
decree  above  referred  to,  but  shall  confine  my  examination 
of  the  case  to  the  effect  of  the  letters  of  administration 
l^ued  to  the  petitioner  and  the  extent  of  jthe  ^athorit; 
conferred  by  them. 
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I  nnderBtand  the  law  as  to  the  rights  of  executors  and 
administrators,  with  respect  to  property  in  difi'erent  juris- 
dictions,  to  be  as  follows : 

An  executor  or  an  administrator  appointed  at  the  dom^* 
cile  of  the  deceased  is  entitled  to  the  personal  estate  situated 
everywhere,  subject  to  the  rights  of  local  creditors,  to  be 
secured  by  local  administration,  but  he  cannot  maintain  a 
suit  to  recover  any  property  outside  of  the  jurisdiction 
where  he  receives  his  letters.  If  such  a  suit  becomes  neces- 
sary in  order  to  possess  himself  of  the  property,  he  must 
either  obtain  new  letters  or  procure  another  to  take  them 
out  in  the  jurisdiction  where  the  property  is.  This  new  ad- 
ministration is  called  an  ancillary  administration,  and  the 
assets  received  under  it  are  to  be  applied  to  the  payment  of 
local  creditors,  and  the  residuum,  if  any,  is  to  be  turned 
over  to  the  administrator  of  the  domicile  for  distribution 
under  the  law  of  that  place.  Among  the  assets  which  a 
deceased  may  leave  are  debts  due  him.  As  Lord  Abinger 
says  in  Att'y  Gen.  vs.  Bonevires,  2  M.  &.  W.,  171 ;  Story's 
Conflict  of  Laws,  421,  ei  seq.: 

*'  As  to  the  locality  of  many  descriptions  of  effects,  house- 
hold and  moveable  goods  for  instance,  there  never  could  be 
any  dispute.  But  to  prevent  conflicting  jurisdictions  be- 
tween different  ordinaries  with  respect  to  choses  in  action 
and  titles  to  property,  it  was  established  as  law,  that  judg- 
ment debts  were  assets  for  the  purposes  of  jurisdiction  where 
the  judgment  is  recorded ;  leases  where  the  land  lies ; 
specialty  debts  where  the  instrument  happens  to  be ;  simple 
contract  debts  where  the  debtor  resides  at  the  time  of  the 
testator's  death ;  and  it  was  also  decided,  that  as  bills  of 
exchange  and  promissory  notes  do  not  alter  the  nature  of 
the  simple  contract  debts,  but  are  merely  evidences  of  title, 
the  debts  due  on  these  instruments  were  assets  where  the 
debtor  lived,  and  not  where  the  instrument  was  found.  In 
truth,  with  respect  to  similar  contract  debts,  the  only  act  of 
i^xi^inistration  that  could  be  performed  by  the  ordinary 
would  be  to  recover  or  receive  payment  of  the  debt,  and 
that  would  be  done  by  kim  within  whose  jurisdiction  the 
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debtor  happened  to  be.  These  distinctions  being  well  es- 
tablished, it  seems  to  follow  that  no  ordinary  in  England 
could  perform  any  act  of  administration  in  his  diocese  with 
respect  to  debts  due  from  persons  resident  abroad,"  &c. 

It  would  follow  that,  at  common  law,  no  executor  or  ad- 
ministrator of  a  person  domiciled  and  dying  in  one  of  the 
States  could,  in  virtue  of  the  letters  obtained  there,  recover 
A  simple  contract  debt  due  to  the  deceased  from  a  resident 
of  the  District  of  Columbia.  That  could  only  be  effected 
hy  taking  out  letters  anew  here. 

This  was  changed  by  an  act  of  June  24, 1812,  which  pro- 
vided that  such  executors  or  administrators  might  maintain 
^ny  suit  or  action,  and  prosecute  and  recover  any  claim  in 
the  District  of  Columbia,  in  the  same  manner  as  if  their 
letters  had  been  granted  by  the  proper  authority  in  said 
District.  But  this  act  was  repealed  by  being  omitted  from 
the  revision  of  1874,  and  the  law  stands  the  same  as  it  was 
before  the  act  passed. 

If  an  administrator  appointed  in  a  State  should  come 
within  this  District  and,  without  taking  out  new  letters 
here,  should,  in  fact,  collect  a  debt  due  here  which  the  debtor 
voluntarily  pays  him,  '*  it  would  seem,  on  general  princi- 
ples," says  Judge  Story  (Conflict  of  Laws,  p.  424),  "he wonld 
be  liable  as  an  executor  de  son  tort,  or  person  intermeddling 
with  such  assets  without  rightful  authority  derived  from  the 
local  authorities  under  a  new  grant  of  administration  here, 
and  might  be  sued  by  creditors  here." 

And  suppose  further,  that  after  such  payment,  adminis- 
tration should  be  granted  to  another  person  here,  would  it  be 
any  bar  to  his  action  against  the  debtor,  that  the  latter  had 
already  paid  the  debt  to  another  administrator ^  who  had  no 
right  to  demand  it,  in  virtue  of  his  original  administration? 
And  suppose  a  contest  to  arise  between  the  original  and  local 
Administrators  in  relation  to  the  administration  of  the  debt 
fio  received  as  assets  of  the  deceased,  could  the  original  re- 
tain it  against  the  will  of  the  local  administrator  ?  Judge 
fitory  puts  both  these  questions,  and  evidently  thinks  that 
they  should  both  be  answered  in  the  negative. 
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The  Supreme  Court,  however,  have  since  held,  in  Wilkins 
vs.  Ellett,  9  Wall.,  741,  that  a  voluntary  payment  by  a  debtor 
to  a  domiciliary  administrator  of  another  jurisdiction  is  good* 
And  this  was  re-affirmed  in  the  same  case  again  before  the 
court  at  the  last  term. 

Subject  to  the  contingency  of  a  claim  by  a  local  adminis- 
trator, undoubtedly,  a  receipt  to  a  debtor  anywhere  by  the 
administrator  of  the  domicile  would  be  a  discharge,  because 
the  domicile  is  the  ultimate  destination  of  all  personal  assets 
wherever  situated. 

The  question  next  presents  itself,  in  what  light,  as  assets, 
is  a  debt  from  the  United  States  to  a  creditor  domiciled  and 
dying  in  a  State  to  be  regarded  ?  I  speak  now  of  a  general^ 
simple  contract  indebtedness,  not  merged  in  or  paid  by  any 
special  obligation,  though  it  may  have  been  appropriated  for. 
Is  it  assets  at  the  domicile  of  the  deceased  creditor,  or  is  the 
District  of  Columbia  to  be  considered  the  habitat  of  the 
debtor,  so  as  to  make  it  local  assets  there  ? 

This  question  came  before  the  Supreme  Court  in  the  case 
of  Vaughan  et  al,  vs.  Northup  ei  al.,  16  Pet.,  1. 

James  Moody  resided  in  Kentucky  and  died  there  ;  Northup 
took  out  administration  on  his  personal  effects  in  that  State, 
and,  in  virtue  of  his  letters,  received  from  the  Treasurer  of 
the  United  States  a  large  sum  of  money.  The  complainants, 
claiming  to  be  next  of  kin  of  James  Moody,  filed  a  bill  in 
the  District  of  Columbia  against  Northup,  who  happened  to 
be  found  here,  for  an  account  and  distribution  of  the  per- 
sonal estate. 

Now,  if  this  debt  of  the  Government  stood  on  the  same 
footing  as  the  debt  of  a  private  individual  living  here,  then, 
on  the  grounds  already  referred  to,  Northup  might  have 
been  held  liable  to  account  for  it  here  as  executor  de  son  torU 
It  is  true  that  the  act  of  1812,  then  in  force,  converted  all 
debts  due  in  this  District,  to  a  non-resident  decedent,  into 
general^  as  distinct  from  local  assets,  but,  as  to  Government 
debts,  the  courts  held,  independently  of  the  statute,  that  such 
was  their  intrinsic  character  ^  in  the  following  language  :  "But 
it  has  been  suggested  that  the  present  case  is  distinguishable 
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because  the  assets  sought  to  be  distributed  were  not  col- 
lected in  Kentucky,  but  were  received  as  a  debt  due  from 
the  Government  at  the  Treasury  Department  at  Washing- 
ton, and,  50,  constituted  local  assets  within  this  District.  We 
cannot  yield  our  assent  to  the  correctness  of  this  argument. 
T he  debts  due  from  the  Government  of  the  United  States  have  no 
locality  at  the  seat  of  Government.  The  United  States,  in  their 
sovereign  capacity,  have  no  particular  place  of  domicile,  but 
possess,  in  contemplation  of  law,  an  ubiquity  throughout  the 
Union  ;  and  the  debts  due  by  them  are  not  to  be  treated 
like  the  debts  of  a  private  debtor,  which  constitute  local 
assets  in  his  own  domicile.  On  the  contrary,  the  adminis- 
trator of  a  creditor  of  the  Government,  duly  appointed  in 
the  State  where  he  was  domiciled  at  his  death,  has  full  author- 
ity to  receive  payment  and  give  a  full  discharge  of  the  debt 
due  to  his  intestate  in  any  place  where  the  Government  may 
choose  to  pay  it,  whether  at  the  seat  of  Government  or  at 
any  other  place  where  the  public  funds  are  deposited.  If 
any  other  doctrine  were  to  be  recognized,  the  consequence 
would  be  that  before  the  personal  representative  of  any 
deceased  creditor,  belonging  to  any  State  in  the  Union, 
would  be  entitled  to  receive  payment  of  any  debt  due  by  the 
Government,  he  would  be  compellable  to  take  out  letters  of 
administration  in  this  District  for  the  due  administration  of 
such  assets.  Such  a  doctrine  has  never  yet  been  sanctioned 
by  any  practice  of  the  Government,  and  would  be  full  of . 
public  as  well  as  private  inconvenience.  It  has  not,  in  our 
judgment,  any  just  foundation  in  the  principles  of  law." 

This  was  decided  in  1841.  In  1855,  in  the  case  of  U.  S., 
use  of  Mackey,  vs.  Coxe,  18  How.,  100,  the  case  was  again 
referred  to,  and  part  of  the  language  above  cited  was 
repeated  with  approbation. 

In  that  case  the  attorney  of  administrators  of  Mackey, 
appointed  in  the  Cherokee  Nation,  adjusted  a  claim  of 
Mackey  at  the  Treasury  Department.  The  Department  was 
unwilling  to  pay  him  on  his  power  of  attorney,  and  required 
him  to  take  out  letters  of  administration  here,  which  he  did- 
He  received  a  large  sum  of  money,  and  then^  as  attorney  for 
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the  administrators  of  the  domicile,  receipted  to  himself  as 
local  administrator.  On  his  way  home  he  was  accidentally 
killed  and  the  money  lost.  The  next  of  kin  sued  Coxe,  one 
of  the  sureties  on  his  bond  given  here.  There  was  no  ques- 
tion between  the  original  and  local  administrators.  They 
were  substantially  one  and  the  same,  i.  e.y  the  local  adminis- 
trator was  the  attorney  of  the  others,  and  took  out  letters 
here  for  their  benefit,  in  order  to  get  the  funds  for  them. 
There  were  no  creditors  here,  and  the  court  held,  following 
the  language  in  Vaughan  m,  Northup,  that  the  domiciliary 
administrators  could  receipt  for  the  money  to  whoever  held 
it  here,  and  consequently  to  the  local  administrator,  and  in 
that  way  discharge  his  sureties. 

I  am  not  aware  that  the  Supreme  Court  has  ever  recalled 
the  language  employed  in  Vaughan  vs.  Northup,  above  cited. 
And  it  seems  to  be  fully  justified  by  recognized  general 
principles. 

We  are  accustomed  to  speak  of  debts  due  by  the  United 
States  as  moneys  in  the  Treasury.  But  as  far  as  that  might 
import  designated  property  in  a  certain  place,  the  expression 
is  incorrect ;  even  a  congressional  appropriation  fails  to  ear- 
mark any  specific  fund,  or  confer  upon  a  creditor  a  lien  or 
property  in  it.  It  is  nothing  more  than  a  recognition  of  the 
debt,  and  an  authority  to  pay  it  out  of  the  general  treasure 
of  the  Government. 

Nor  has  the  Treasury  itself  any  locality  bounded  by 
territorial  limits. 

The  act  of  August  6, 1846,  ch.  90,  embodied  in  General 
Revised  Statutes,  Sec.  359,  provided  that,  "  the  rooms  pro- 
vided in  the  Treasury  building  at  the  seat  of  Government 
for  the  use  of  the  Treasurer  of  the  United  States,  &c.,  and 
the  fire-proof  vaults  and  safes  erected  therein  for  the  keep- 
ing of  the  public  moneys  in  the  possession  and  under  the 
immediate  control  of  the  Treasurer,  and  such  other  apartments 
as  are  provided  as  places  of  deposit  of  the  public  money,  shall  be 
ike  Treasury  of  the  United  States.^^ 

It  proceeds  then  to  direct  that  the  mints  at  Carson  City  and 
Denver,  and  the  pay  office  at  Boise  City,  shall  be  places  of 
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deposit  for  each  public  moneys  as  the  Secretary  of  the 
Treasury  may  direct ;  that  there  shall  be  assistant  treasurers 
at  ten  different  cities,  including  Boston,  New  York,  New 
Orleans,  and  San  Francisco  ;  that  the  rooms  assigned  to 
them  shall  be  appropriated  for  the  safe  keeping  of  the  public 
moneys  deposited  with  them  respectiveli/ ;  and  it  makes  all  public 
moneys  paid  into  any  depository  subject  to  the  draft  of  the 
Treasurer  of  the  United  States,  drawn  agreeably  to  appro- 
priations made  by  law. 

It  is  true  that  in  Cooke  vs.  United  States,  91  U.  S.,  389, 
the  expression  is  used,  "that  the  rooms  provided  in  the 
Treasury  building  at  the  seat  of  Government  for  the  use  of 
the  Treasurer,  are  by  law  the  Treasury  of  the  United  States.** 
But  that  had  no  reference  to  any  such  question  as  the 
present.  The  only  question  in  the  case  was,  whether  certain 
Treasury  notes  purchased  by  the  assistant  treasurer  at  New- 
York  were  thereby  so  finally  paid  and  retired  that  the  Sec- 
retary of  the  Treasury  could  not  return  them  as  spurious. 
And  the  court  argued  that  the  power  to  retire  them  was 
conferred  on  the  Secretary ;  that  his  department  is  at 
Washington,  in  which  all  claims  must  be  adjusted  ;  that  the 
retirement  of  these  notes  involved  the  adjustment  of  a  claim, 
and  that  cannot  be  considered  as  done  until  the  notes  are 
forwarded  to  Washington  and  examined,  and  finally  received 
or  rejected.  The  expression  above  mentioned  was  in- 
cidentally used  in  this  argument,  but  had  no  reference  to 
any  such  question  as  the  situs  of  a  debt  of  the  United  States 
for  the  purposes  of  administration. 

Territorially,  then,  the  Treasury  is  co-extensive  with  the 
Union,  and  the  Treasurer,  who  is  authorized,  by  warrant  of 
the  Secretary  of  the  Treasury,  to  pay  a  debt  appropriated 
for  by  act  of  Congress,  may  pay  it  out  of  funds  in  New 
York  or  San  Francisco,  as  well  as  out  of  those  in  his  vaults 
in  Washington.  It  is  impossible  to  say,  then,  that  an 
appropriation  of  money  gives  to  the  creditor  of  the  United 
States,  a  right  of  property  in  any  particular  deposit  of  coin 
in  the  city  of  Washington,  and  within  the  territorial  juris- 
diction of  this  court.    It  does  not  advance  the  creditor  a 
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step  beyond  where  he  was  before  as  to  any  rights  of  prop- 
erty, but  leaves  the  debt  of  the  Government  still  a  mere 
general  obligation  to  pay  a  liquidated  sura,  which,  as  the 
Supreme  Court  says,  is  not  an  obligation  to  pay  at  the  city 
of  Washington,  more  than  at  any  other  place,  and  is  not 
therefore  property  having  its  situs  at  Washington.  Andy 
consequently,  a  domiciliary  executor  or  administrator  of  a 
deceased  creditor  of  the  Government  is  not  under  the 
necessity  of  administering  here  on  a  claim  against  the  Gov- 
ernment, nor  has  a  local  administrator,  appointed  here,  the 
exclusive  right  to  demand  it  of  the  Government,  as  prop- 
erty situated  necessarily  and  exclusively  here,  and  which  he 
only  could  sue  for  if  the  Government  were  suable  in  our 
court. 

If  the  converse  of  this  were  true  certain  other  serioua 
consequences  must  follow.  If  a  debt  due  from  the  United 
States  constituted  local  assets  here,  of  a  deceased  creditor, 
it  must  be  equally  true  that  during  the  lifetime  of  the  credi- 
tor it  is  property  within  the  jurisdiction  and  subject  to  the 
process  of  the  court,  as  completely  as  a  stock  of  merchandise 
would  be,  in  the  hands  of  the  Treasurer,  as  bailee  of  the 
owner.  It  would  be  subject  to  be  attached  as  the  property 
of  non-residents,  or  by  way  of  execution.  It  would' be  a  res^ 
with  respect  to  which  non-residents  could  be  brought  into 
court  by  publication,  and  which  could  be  acted  upon  directly 
by  decree  of  the  court.  The  custodian  of  the  fund  would 
be  as  much  subject  to  the  direct  orders  and  decrees  of  the 
court  as  any  private  bailee.  But  this  court,  I  think,  has 
almost  uniformly  declined  to  exercise  such  a  jurisdiction. 

In  1825  one  Vasse  filed  his  bill  in  the  Circuit  Court  of 
this  District  to  enjoin  certain  parties  from  receiving  and 
the  Treasurer  of  the  United  States  from  paying  to  them^  the 
amount  of  an  award  made  by  a  board  of  commissioners  ap- 
pointed under  a  treaty  with  Spain.  The  real  defendants 
were  non-residents,  and  publication  was  made  against  them. 
The  court  said:  "The  first  question  is,  has  this  court  juris- 
diction as  to  any  of  the  defendants  against  whom  it  can 
make  a  final  decree?    The  fund  oat  of  which  the  claims  are 
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to  be  paid  is  in  the  Treasury  of  the  United  States  ;  where 
is  that?  The  Treasurer  resides  at  Washington,  and  the 
head  of  the  Department,  but  is  the  money  there  ?  Can  the 
fund  be  said  to  be  within  the  jurisdiction  of  the  court?  We 
think  not.  The  officers  of  the  United  States  holding  the 
public  money,  as  money  of  the  United  States,  are  not  ac- 
countable to  anybody  but  the  United  States,  and  are  not 
liable  at  the  suit  of  an  individual,  on  account  of  having  such 
money  in  their  hands.  The  defendants,  Coraegys,  Pettit 
and  Mifflin,  against  whom  only  an  ettectual  decree  can  be 
made,  are  not  within  the  jurisdiction  of  the  court  *  •  • 
We  think,  therefore,  that  the  bill  ought  to  be  dismissed." 

With  some  departures  from  this  rule,  expressly  authorized 
by  statute,  and  others  which  I  think  were  inadvertent,  I 
think  this  opinion  has  always  prevailed  in  both  the  old  Cir- 
cuit Court  and  this  court.  Certainly,  I  think  I  can  say,  that, 
within  my  recollection,  it  has  been  the  tradition  of  both 
courts,  that  the  court  would  not  assume  to  decree  directly 
against  the  Secretary  or  the  Treasurer,  the  disposition  of 
money  in  the  Treasury  (so-called),  but  would  simply  decree 
against  the  parties  in  interest  properly  before  the  court,  and 
that  the  Treasury  Department,  while  it  would  not  admit  the 
authority  of  the  court  directly  to  dispose  of  funds  under  its 
control,  would,  nevertheless,  so  far  respect  any  decision  of  the 
court  and  any  decree  made  by  it ^  as  between  and  against  tht 
parties  interested^  as  to  apply  the  money  in  conformity  with 
such  decree. 

In  1886,  in  the  case  of  Ridgway  vs.  Hayes,  while  the  Cir- 
cuit Court  refused,  on  the  merits,  to  enjoin  the  Secretary  of 
the  Treasury  from  a  certain  disposition  of  a  Spanish  award, 
Judge  Cranch  did,  indeed,  say  that  the  fund  in  question  was 
placed  in  the  Treasury  as  a  place  of  deposit  only,  and  the 
United  States  were  merely  trustees^  and  he  could  not  see  why 
the  United  States,  in  cases  in  which  they  were  merely  stake- 
holders^  should  not  submit  to  the  decisions  of  the  courts,  but 
in  that  case  it  was  unnecessary  to  decide  as  to  the  authority 
of  the  court  to  enjoin  the  payment  of  money  out  of  th€ 
Treasury.  This  was,  of  course,  mere  o6fler,  and  applicabto 
to  a  different  class  of  cases  from  the  present. 
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In  1887  a  bill  was  filed  by  Duthill's  Adm'r  vs>  Coureault, 
claiming  a  portion  of  a  French  award,  and  praying  injunc- 
tions against  its  payment  to  other  parties  against  the  Secre- 
tary and  the  Treasurer.  These  appeared  and  answered,  and 
raised  the  question  of  jurisdiction,  but  under  protest  as  to 
this,  professed  themselves  willing,  nevertheless,  to  pay  to  the 
parties  who  shall  appear  entitled.  The  opinion  of  the  court 
does  not  touch  that  question,  but  decides  the  merits  only, 
and  directs  a  decree  to  be  prepared  accordingly.  The  decree 
did,  in  form,  direct  the  Secretary  and  Treasurer  to  pay,  and 
this  is  the  only  case  in  which  that  occurred. 

In  1840,  one  Metz,  claiming  as  assignee  in  insolvency  for 
Miluor,  filed  a  bill  in  the  circuit  court  of  this  District  to  en- 
join Milnor  from  receiving  and  the  Secretary  of  the  Treasury 
from  paying  to  him  the  amount  of  a  claim  against  the 
United  States,  for  which  Congress  had  made  an  appropria- 
tion. The  preliminary  injunction  issued,  sub  silentio,  as 
prayed,  and  in  the  final  decree  the  injunction  was  made 
perpetual,  but  the  court  decreed  "  that  Metz  be  entitled  to 
receive,  from  the  Secretary  of  the  Treasury,  the  sum  of  money 
in  the  said  bill  sought  to  be  recovered,"  and  seems  to  have 
carefully  abstained  from  decreeing  that  the  Secretary  pay  the 
money.  The  case  went  to  the  Supreme  Court,  and  the  state- 
ment of  the  case  in  the  opinion  of  that  court  (16  Pet.,  225) 
is,  that  ^'Metz  filed  his  bill  (in  the  court  below)  enjoining 
Milnor  from  receiving  the  money,  and  had  a  perpetual  in- 
junction," no  notice  being  taken  of  the  injunction  against 
the  Secretary.  This  is  the  single  instance  in  the  history  of 
the  court,  I  think,  of  Sijinal  injunction  against  the  Secretary, 
except  where  it  was  authorized  by  statute,  and  evidently  no 
question  .was  made  on  the  subject,  because  he  had  no 
interest  in  raising  it.  But  the  decree  went  no  further  as 
against  him  than  an  injunction,  and  declined  to  give  active 
relief. 

An  act  of  Congress  of  1849,  ch.  108,  passed  to  carry  into 

efiTect  the  treaty  with  Mexico,  as  far  as  it  related  to  claims 

of  American  citizens  against  Mexico,  enacted  that  where 

parties  claimed  title  to  the  awards  made  by  the  Mexican 
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Commission,  they  might  give  notice  to  the  Secretary  of  the 
Treasury  and  file  their  bills  in  the  Circuit  Court  of  this  Dis- 
trict  for  injunctions  and  relief,  and  ^^  any  injunction  thereupon 
granted  by  the  court  shall  be  respected  by  the  Treasury  Depart^ 
ment,*^  The  same  provision  was  extended  to  awards  on 
claims  against  Brazil,  by  act  of  July  8, 1852, 10  Stat.,  11. 

Quite  a  number  of  suits  were  instituted  under  authority 
of  these  acts  and  among  them  were  the  cases  of  Dey  vs. 
Whitney  and^  Clark  vs.  Clark,  cited  by  my  brother  Hagner, 
in  his  opinion.  But  of  course,  these  are  not  precedents,  and 
furnish  no  authority,  for  the  assertion  of  a  general  authority 
over  money  in  the  control  of  the  Treasury  Depai*tment — 
not  subjected  by  express  statute  to  the  jurisdiction  of  this 
court. 

These  cases  ran  along  for  a  number  of  years  and  probably 
while  some  of  them  were  pending,  Lockett  et  al.  filed  a  bill 
in  the  Circuit  Court  to  restrain  one  Pemberton  from  receiv- 
ing and  Secretary  Marcy  from  paying  to  him  the  one-half  of 
a  certain  award  against  Great  Britain,  which  they  claimed 
as  counsel  fees.  Although  this  kind  of  case  had  not  been 
provided  for  by  statutes  like  those  above  mentioned,  the 
court  and  counsel  both,  probably  failed  to  distinguish  be- 
tween them,  and  here  again  sub  silentiOy  a  preliminary  injunc- 
tion went  against  the  Secretary,  as  well  as  Pemberton.  But 
no  process  was  served  upon  the  Secretary  and  the  final  decree 
was  not  against  him  at  all.  It  was  simply,  that  Pemberton 
pay  to  the  complainant  the  money  claimed.  Pemberton  ap- 
pealed from  this  decree  and  it  was  reversed  on  the  merits, 
but  of  course  no  question  could  come  before  the  Supreme 
Court  in  reference  to  the  Secretary  of  the  Treasury.  Sec 
Pemberton  vs.  Lockett  et  al.,  21  How.,  257. 

Thus,  it  will  be  seen  that  there  is  no  instance  of  a  final 
decree  being  made  against  the  Secretary  of  the  Treasury  re- 
specting the  disposition  of  a  fund  under  his  control,  except 
in  the  case  of  Duthill  vs.  Coursault,  in  which  the  Secretary 
while  reserving  the  question  of  jurisdiction,  yet  virtually 
submitted  to  such  decision  as  the  court  might  make  ;  and  in 
the  cases  above  referred  to,  not  arising  under  the  Mexican 
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and  Brazilian  award,  the  decrees  were  against  only  the 
parties  in  interest  who  were  present  in  the  court,  defending^ 
thus  giving  the  court  jurisdiction  over  these  persons. 

In  the  late  case  of  McManus  vs.  Standish,  decided  in  1881^ 
reported  in  1  Mackey,  Judge  Wylie,  in  reviewing  this  whole 
subject,  declined  to  go  further  than  to  say  that  the  practice 
of  the  court  has  been  in  favor  of  the  jurisdiction  of  this 
court  where  it  had  the  parties  before  it  to  decree  as  to  them. 
It  was  a  case  of  claim  by  counsel  to  part  of  a  Mexican  award 
made  under  a  later  treaty  than  the  former  one — that  of 
1868.  The  Secretary  of  State  who  had  control  of  the  funda 
was  made  a  formal  party  but  did  not  appear,  nor  did  the 
court  proceed  to  make  any  decree  against  him,  although  this 
was  not  a  case  of  indebtedness  of  the  United  States,  but  the 
Secretary  was  a  mere  stakeholder.  All  parties  in  interest 
were  present  in  court  and  the  decree  was  made  between 
them. 

In  a  still  later  case,  not  reported,  relating  to  one  of  these 
same  Mexican  awards,  although  it  was  not  money  of  the 
United  States,  where  the  parties  were  non-residents,  the 
court  expressly  declined  to  take  jurisdiction,  which  they 
might  have  done  if  the  theory  were  correct  that  such  moneys 
were  property  within  the  local  jurisdiction  of  the  courts 
We  must  hold,  then,  that  a  mere  government  indebtedness 
has  no  local  situs  here,  simply  because  this  is  the  seat  of 
Government.     What  is  the  consequence  ? 

The  Supreme  Court  says,  in  Wilkins  vs.  EUet,  supra,  that 
"  the  original  administrator,  therefore,  with  letters  taken  out 
at  the  place  of  the  domicile,  is  invested  with  the  title  to  all 
the  personal  property  of  the  deceased,  for  the  purpose  of 
collecting  the  ettects  of  the  estate,  paying  the  debts,  and 
making  distribution  of  the  residue,  &c.  It  is  true,  if  any 
portion  of  the  estate  is  situated  in  another  country,  he  can- 
not recover  possession  by  suit  without  taking  out  letters  of 
administration  from  the  proper  tribunal  in  that  country,  as 
the  original  letters  can  confer  upon  him  no  extra-territorial 
authority.  The  difficulty  does  not  lie  in  any  defect  of  title 
to  the  possession,  but  in  a  limitation  or  qualification  of  the 
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general  principles  in  respect  to  personal  property  by  the 
comity  of  nations,  founded  upon  the  policy  of  the  foreign 
country  to  protect  its  home  creditors,  &c." 

Ultimately,  it  is  admitted  on  all  hands,  that  the  adminis- 
trator of  the  domicile  is  entitled  to  all  debts  due  the  de- 
ceased. The  only  question  is  whether  they  may  or  must  not 
first  be  administered  in  the  jurisdiction  where  the  debtors 
are  and  the  debts  are  due  and  where  they  are  considered 
local  assets.  But  as  the  only  ground  for  appointing  a  local 
or  ancillary  administrator  is,  that  there  are  assets  situated 
exclusively  within  the  local  jurisdiction,  which  could  not  be 
sued  for  and  collected  by  a  foreign  administrator,  but  only 
by  a  local  one,  and  since  that  cannot  apply  to  a  debt  dae 
from  the  United  States,  which  is  not  situated  exclusively 
within  this  District,  and  which  the  administrator  of  the 
domicile  *'  might  clearly  sue  for  anywhere^  if  the  United  States 
were  suable  generally,  it  follows  that  as  between  the  local 
and  domiciliary  administrator,  the  latter  would  be  entitled 
to  the  fund. 

I  am  confronted,  however,  with  a  long  standing  practice 
apparently  in  conflict  wnth  this  view. 

There  are  many  instances  in  which  our  Orphans'  Court 
has  issued  letters  of  administration,  expressly  to  enable 
parties  to  represent  claims  against  the  United  States  or 
against  foreign  governments,  before  boards  of  commis- 
sioners. It  has  not  only  been  acquiesced  in,  but  sometimes 
required  by  the  Treasury  Department,  as  in  the  Mackey  case, 
supra.  It  has  never  been  done,  I  imagine,  where  any  ques- 
tion arose  as  to  conflicting  claims  of  non-resident  adminis- 
trators, but  it  has  been  done  as  a  matter  of  convenience, 
where  the  domicile  was  unknown  or  distant  or  abroad.  Now 
it  is  suggested  that  if  the  views  before  stated  are  correct,  it 
would  follow  that  all  these  administrations  were  void  for 
want  of  jurisdiction  in  the  court. 

Although  the  practice  of  the  Orphans'  Court,  with  the  con- 
currence of  the  Treasury  officers^  could  not  authoritatively 
settle  the  question  of  law  under  discuflsion,  it  would  still  be 
matter  of  regret  that  it  should  be  necessary  to  declare  the 
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practice  in  question  wholly  illegal.    But  this  does  not  seem 
to  be  necessary. 

And  this  leads  me  to  consider  a  qualification  of  the  general 
principle  I  have  laid  down,  which  I  think  may  be  fairly 
admitted,  which  is,  in  substance,  that  an  indebtedness  by 
the  United  States  may  or  may  not  be  local  assets  here, 
at  the  election  of  the  Government.  It  is  the  privilege  of  the 
debtor,  and  not  of  the  creditor,  or  his  representatives,  to 
determine  the  question.  The  debt  is  not  necessarily  or  con- 
clusively such  assets,  so  as  to  give  to  the  local  administrator 
a  right  to  enforce  its  payment,  but  if  the  Government  elects 
to  make  it  such,  it  becomes  assets  which  our  Orphans'  Court, 
can  take  jurisdiction  over  and  administer. 

There  is  no  statutory  restriction  upon  the  officers  of  the 
Treasury  as  to  the  place  of  payment  of  the  public  debts.  It 
is  fair  to  hold  that  they  arc  at  liberty  to  act  upon  considera- 
tions of  public  convenience,  which  are  paramount  to  mere 
private  convenience.  While  it  is  true  that  the  United  States 
is  not  exclusively  in  the  District  of  Columbia,  or  its  debt  due 
exclusively  there,  it  is  also  true  that  it  is  as  much  there  as  in 
the  domicile  of  the  creditor.  And  what  is  to  prevent  the 
Government  from  electing  to  pay  its  debt  in  the  District 
only,  and  from  considering  the  seat  of  Government  as  its 
habitat  for  that  purpose.  Practically,  it  will  be  seen,  that 
nothing  can  prevent  this.  The  administrator  of  the  domicile 
would  not  be  recognized  here.  He  could  not  institute  a  pro- 
ceeding like  the  present.  He  could  not  obtain  a  mandamus 
in  any  State.  No  State  court  would  have  jurisdiction  to 
grant  it.  And  no  court  of  the  United  States  except  this  has 
power  to  grant  a  mandamus,  except  when  necessary  to  the 
exercise  of  other  jurisdiction.  If  the  Treasurer,  therefore, 
chooses  to  recognize  a  local  administrator  in  this  District  as 
a  proper  party  to  receive  payment  of  a  government  debt,  it 
seems  to  be  within  his  power  to  do  so. 

In  the  case  of  Wilkins  vs.  Ellett,  decided  at  the  last  term 
of  the  Supreme  Court,  it  was  held  that  where  a  debt  due  to 
a  deceased  person  was  voluntarily  paid  by  the  debtor  at  bis 
own  domicile  in  a  6tate  in  which  no  administration  had  been 
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taken  out  and  in  which  no  creditors  or  next  of  kin  resided, 
to  an  administrator  appointed  in  another  State,  and  the  sum 
paid  was  inventoried  and  accounted  for  by  him  in  that  State, 
the  payment  was  good  as  against  an  administrator  afterwards 
appointed  in  the  State  in  which  the  payment  was  made, 
although  this  was  then  found  to  be  the  domicile  of  the 
deceased. 

There  is  no  danger,  in  the  light  of  this  ruling,  that  the 
United  States  could  ever  be  called  on  again  for  money  vol- 
untarily paid  to  a  local  administrator  here  and  fully  adminis- 
tered, where  at  the  time  there  was  no  foreign  administrator 
to  claim,  as  in  the  cases  before  referred  to.  The  payment 
would  be  considered  a  discharge,  and,  if  so,  the  local  admin- 
istrator must  be  held  to  have  rightfully  received  it,  and  the 
money  to  be  assets  in  his  hands.  It  does  not,  therefore,  seem 
to  me  that  the  general  views  I  have  expressed  threaten  the 
integrity  of  the  administration  heretofore  granted  by  the 
Orphans'  Court.  Another  qualification  of  the  general  doc- 
trine is  to  be  noted. 

I  have  spoken,  so  far,  of  a  mere  general  indebtedness,  the 
payment  of  which  has  been  authorized  by  an  appropriation, 
at  the  time  of  the  creditor's  death.  This,  we  have  seen,  has 
no  local  situs.  But  it  is  very  easy  for  such  a  situs  to  be  given 
it  by  arrangement  with  the  creditor  in  his  lifetime.  If,  for 
example,  the  Treasurer  of  the  United  States,  when  author- 
ized by  the  Secretary's  warrant,  to  pay  the  debt,  should  give 
his  draft  upon  an  assistant  Treasurer  in  New  York,  and  the 
latter  should  accept  it,  it  is  evident  that  a  change  would  take 
place  in  the  character  of  the  debt.  In  place  of  an  open 
account,  commercial  paper — a  bill  of  exchange — has  been  sub- 
stituted. Assuming  it  to  be  the  bill  of  the  Government,  it  is 
governed  by  the  same  rules  as  that  of  an  individual.  United 
States  vs.  Bank  of  Metropolis,  15  Pet.  The  bill  has  become 
payable  at  a  place  certain,  and  the  debtor  is  there.  That  is 
the  place  of  the  contract,  and  the  bill  would  be  assets  there. 
And  the  same  would  seem  to  be  the  rule  when  the  Treasurer 
gives  a  draft  on  himself.  It  may  be  said  that  this  is  a  bill  of 
exchange^  accepted  as  soon  as  drawn^  to  be  paid  at  his 
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,^ounter  here,  jast  as  a  bill  drawn  by  a  partner  on  his  firm  is 
accepted  in  the  very  act  of  drawing  it.  More  properly,  per- 
haps, it  is  the  promissory  note  of  the  Treasurer  payable  here. 
Byles  on  Bills,  p.  66. 

The  original  indebtedness  at  large  of  the  United  States 
to  the  PuUiams  has  now  been  paid  off — conditionally — by 
the  drafts  described  in  the  proceedings.  These  are  a  written 
x)ontract  of  the  Treasurer,  whose  official  residence  is  at  the 
seat  of  Government,  to  pay  so  much  money  at  this  place,  and 
this  has  been  accepted  in  place  of  a  general  indebtedness 
payable  anywhere.  The  United  States  is  under  no  obliga- 
tion to  pay  these  drafts  anywhere  else  than  here  ;  no  officer 
of  the  United  States  is  authorized  to  do  so  and  the  creditor 
has  no  right  to  demand  their  payment  elsewhere.  In  virtue 
of  this  transaction,  the  cause  of  action  is  here  only,  and 
the  debtor  is  here.  It  is  difficult  to  conceive  how  a  debt 
-can  be  more  effectually  localized. 

The  drafts  have  an  intrinsic  value  as  muniments  of  title 
to  the  money  they  represent.  Without  them  the  money 
<;annot  be  drawn.  The  foreign  or  domiciliary  administrator 
could  not  recover  them  from  the  attorney  in  whose  posses- 
sion they  were.  Only  a  local  administrator  could  do  that. 
Virtually,  the  attorney  has  done  the  only  thing  which  he 
oould  be  forced  to  do,  viz.,  he  has  delivered  them  to  the 
local  administrator  who,  in  this  case,  happens  to  be  himself. 
This  administrator  is  the  only  person  who  can  present  them 
for  payment.  As  the  Supreme  Court  says,  in  Wilkios  vs. 
Ellett,  supra :  "  The  administrator,  by  virtue  of  bis  appoint- 
ment and  authority  as  such,  obtains  the  title  in  promissory 
notes  or  other  written  evidences  of  debt  held  by  the  intes- 
tate at  the  time  of  his  death  and  coming  to  the  possession 
of  his  administrator,  and  may  sell,  transfer  and  indorse  the 
same,"  &c.  We  do  not  see  why  his  endorsement  and  de- 
. livery  of  them  to  the  Treasurer  would  not  be  a  perfect  pro- 
tection to  him. 

The  case  then  stands  as  if  an  administrator  appointed 
here  were  suing  a  resident  debtor  on  his  promissory  note 
payable  here,  and  the  latter  were  making  the  defence  that 
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there  is  an  admiDistrator  at  the  domicile  of  the  deceased, 
which  would  obviously  be  no  bar  to  the  action. 

The  official  character  of  the  respoudent,  however^  makes 
it  necessary  to  resort  to  the  writ  of  mandamus.  There  are 
no  controverted  questions  of  fact  calling  for  the  exercise  of 
judgment  and  discretion  on  the  part  of  the  Treasurer,  but 
the  single  issue  of  law  whether  the  petitioner  is  the  person 
legally  entitled  to  the  money  which  it  is  the  plain  ministerial 
duty  of  the  Treasurer  to  pay. 


The  United  States 
vs. 
Henry  W.  Howgate,  Clara  M.  Houghton  bt  al. 
Law.    No.  23,081. 

5  Decided  May  7, 1883. 

i  The  CuiKF  JusTiCB  and  Jaslices  Haonss  and  Oox  sitting. 

Kotwithstanding  the  act  of  Congress  of  AprU  29, 1878,  providing  for 
the  recording  of  deeds,  &c.,  property  in  the  possession  of  one  who 
has  in  good  faith  purchased  and  paid  for  it  but  has  failed  to  record 
the  conveyance,  is  not  liable  to  attachment  in  a  suit  by  a  creditor 
against  the  absconding  vendor,  when  it  appears  that  as  between  the 
vendor  and  vendee  the  entire  equity  in  the  property  has  passed  to 
the  latter ;  the  statute  regulating  attachment  proceedings  permits  the 
plaintiff  to  attach  only  the  property  of  the  defendant,  not  tlie  prop- 
erty of  some  one  else. 

STATEMENT  OF   THE  CASE. 

Motion  to  quash  an  attachment. 

This  suit  (an  action  of  assumpsit)  was  commenced  Aug- 
ust 24,  1881.  With  the  declaration  were  filed  affidavits  to 
support  an  attachment.  On  the  same  day,  the  summons 
having  been  returned  '^  not  to  be  found,"  an  attachment 
was  issued  and  executed  by  the  marshal  upon  certain  pieces 
of  real  estate  alleged  to  be  the  property  of  the  defendant. 
Among  other  parcels  so  attached,  was  lot  203  in  a  subdivis- 
ion of  square  206.  Whereupon  Clara  M.  Houghton  filed  her 
petition,  supported  by  affidavits,  alleging  in  substance  : 

That  in  the  month  of  March,  1881,  she,  through  her 


Digitized  by  CjOOQIC 


Untcbd  States  v.  Howgatk.  409 

agenty  W.  H.  Hoaghton^  entered  into  an  agreement  with 
the  defendant  Howgate,  whereby  the  defendant  contracted 
to  sell,  and  the  petitioner  agreed  and  contracted  to  purchase 
the  said  lot ;  and  that  on  the  making  of  the  said  contract, 
petitioner,  through  her  said  agent, paid  to  the  said  Howgate 
one  hundred  dollars,  as  earnest  money.  That  the  considera- 
tion therefor  was  that  a  certain  piece  of  property  was  to  be 
conveyed  to  Howgate,  and  the  sum  of  fifteen  hundred 
dollars  paid  to  him  in  money.  That  on  the  fourteenth  of 
April,  1881,  in  pursuance  of  this  contract,  Howgate  and  his 
wife  executed  and  acknowledged  a  deed  of  the  property  to 
the  petitioner,  she,  at  the  same  time,  paying  to  Howgate  the 
further  sum  of  two  hundred  dollars,  and  at  the  same  time 
the  deed  for  the  lot  given  to  the  said  Howgate  was  executed 
and  acknowledged,  and  the  two  deeds  left  at  the  office  of 
Messrs.  Fitch,  Fox  &  Brown,  in  this  city,  in  escrow,  until 
the  balance  of  the  money  was  paid  by  petitioner.  That  on 
Saturday,  the  8th  of  August,  1881,  petitioner  took  possession 
of  the  property  which  had  been  conveyed  to  her,  and  on  the 
18th  day  of  August,  1881,  petitioner's  agent  called  at  the 
office  of  Fitch,  Fox  &  Brown,  paid  the  balance  of  the  money 
due  to  Howgate,  and  demanded  and  received  the  deed  to 
the  property  ;  that  he  was  about  to  proceed  with  it  to  the 
record  office  to  have  it  recorded,  when  he  was  informed  by 
one  of  the  firm  that  they  would  send  some  deeds  to  the 
recording  office  either  on  that  day  or  the  following  Monday, 
and  that  if  the  deed  to  petitioner  was  left  with  them  they 
would  send  it  to  the  recording  office  ;  that,  in  consequence 
of  said  statement  the  deed  to  the  petitioner  was  left  with  said 
firm,  but  owing  to  an  oversight  was  not  recorded  until  the 
SOth  of  August,  1881.  That  on  August  24th,  1881,  this  suit 
was  brought  against  Howgate,  and  an  attachment  was  issued 
and  laid  on  the  above-described  property  so  conveyed  to  this 
petitioner ;  that  said  attachment  is  still  upon  said  property, 
and  is  a  cloud  upon  petitioner's  title,  interfering  with  her 
use  and  disposition  of  the  property.  That  she  is  advised 
and  believes  that  said  attachment  was  wrongfully  issued 
against  and  laid  upon  her  said  property. 


Digitized  by  CjOOQIC 


410  Unite])  Statbs  v.  Howoatb. 

And  she  therefore  prays  : 

That  she  may  be  made  a  party  defendant  to  this  suit  to 
the  extent  and  for  the  purpose  of  protecting  and  defending 
her  rights  to  and  interest  in  the  said  described  property,  in 
all  proceedings  having  reference  to  or  involving  or  affecting 
the  same. 

An  order  having  been  passed  making  her  a  defendant  to 
the  suit,  a  motion  was  thereafter  made  and  granted  quash- 
ing the  attachment  against  the  said  lot  203.  Whereupon 
the  plaintiff  appealed. 

Georqb  B.  Corkhill  and  Randolph  Coylb  for  plaintiff: 

The  attachment  having  been  levied  August  24th,  1881, 
should  have  priority  of  the  deed  to  Mrs.  Houghton,  which 
was  not  delivered  for  record  until  August  SOth,  1881,  and 
the  relative  rights  of  the  parties  are  not  affected  by  the  facta 
that  the  deed  was  dated  April  4th,  acknowledged  April  14th, 
and  delivered  by  Howgate  to  Mrs.  Houghton  August  13th, 
1881,  and  that  Mrs.  Houghton  was  in  possession  of  the  prem- 
ises at  the  time  the  attachment  was  laid. 

The  case  is  controlled  by  the  act  of  April  29, 1878  (20 
Stats.,  40-41),  which  provides  that : 

"  All  deeds  •  •  •  entitled  to  be  recorded  in  the  office 
of  the  recorder  of  deeds,  shall  take  effect  and  be  valid,  as  to 
creditors  and  as  to  subsequent  purchasers  for  valuable  con- 
sideration without  notice,  from  the  time  when  such  deed  * 
*  •  after  having  been  acknowledged,  proved  or  certified, 
as  the  case  may  be,  be  delivered  to  the  recorder  of  deeds  for 
record,  and  from  that  time  only." 

Under  this  statute  this  court  has  recently  held  in  two  cases 
that  an  unrecorded  deed  is  absolutely  void  as  to  creditors 
without  notice.  Bank  vs,  Hitz,  1  Mackey,  111;  Nelson  vs. 
Henry,  ante^  259. 

In  the  case  at  bar  it  is  not  pretended  that  the  creditor  had 
express  notice  of  the  unrecorded  deed.  The  only  possible 
effect  that  can  be  claimed  for  the  possession  shown  is  that  it 
raised  a  presumption  of  notice  to  the  creditor  that  the  party 
in  possession  claimed  title  ;  but  even  though  this  be  true  in 
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«ome  cases,  the  possession  of  the  purchaser  in  this  case  was 
not  such  ^^  open y  notorious  and  exclusive  possession  "  as  alone 
raises  a  presumption  of  notice.  See  Wade  on  Notice,  sec. 
278,  and  cases  cited. 

But  it  is  submitted  that  the  unrecorded  deed  is  absolutely 
void  as  to  creditors,  whether  with  or  without  notice. 

The  words  "  without  notice  "  relate  only  to  "  subsequent 
purchasers  for  valuable  consideration,"  and  do  not  qualify 
the  rights  of  creditors." 

Similar  statutes  have  been  so  construed  in  the  following 
cases :  Guerrant  vs.  Anderson,  4  Randolph,  208  ;  Gray  w. 
Mosely,  2  Munford,  545  ;  Edwards  vs.  Brinker,  9  Dana,  69  ; 
Campbell  vs.  Mosely,  Litt.  Sel.  Cas.,  358  ;  King  vs.  Gray,  6 
B.  Mon.,  368 ;  Washington  vs.  Trousdale,  Mart.  &  Terg., 
885  ;  Douglas  i?5.  Morford,  8  Yerg.,  373;  Lillard  vs.  Ruckers, 
«  Terg.,  64;  Hays  vs.  McGuire,  8  Yerg.,  91. 

Henry  Wise  Garnett  for  petitioner : 

The  record  shows  that  in  March,  1881,  the  petitioner 
entered  into  a  contract  with  Henry  W.  Howgate  for  the  pur- 
chase of  the  property  involved  in  this  proceeding,  and  paid 
$100  as  earnest  money;  that  on  April  14th,  1881,  Henry  W. 
Howgate  executed  a  deed  to  the  petitioner  for  the  property, 
and  received  $200  more  on  account ;  that  the  said  deed  was 
left  in  escrow  with  Howgate's  accents  until  the  balance  of  the 
purchase  money  was  paid  ;  that  on  the  8th  of  August,  1881, 
the  petitioner  took  possession  of  the  property,  and  on  August 
18th,  1881,  paid  the  balance  of  the  purchase  money  to  How- 
gate's  agents,  and  received  from  them  the  deed  from  How- 
gate to  her,  which  she  left  with  said  agents  for  record,  at 
their  suggestion. 

On  August  13th,  1881,  therefore,  and  from  that  date  this 
petitioner  occupies  the  position  of  a  purchaser  for  value  who 
has  paid  the  full  consideration  of  the  purchase,  and  is  in  pos- 
session of  the  property,  holding  it  adversely  to  the  whole 
world,  and  has  received  a  conveyance  from  the  vendor  there- 
for. 

On  August  24th,  1881,  the  United  States  instituted  the 
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above-entitled  salt,  and  issued  and  levied  an  attachment  on 
this  property,  claiming  it  to  be  the  property  of  Howgate. 

On  Angast  30, 1881,  the  deed  from  Howgate  to  this  peti- 
tioner was  recorded. 

It  is  now  claimed  on  thcf  part  of  the  United  States  that 
the  attachment  in  this  case  having  been  issued  and  levied 
before  the  recording  of  this  deed,  therefore  the  deed  is  inop- 
erative and  void  as  against  the  attachment,  and  possibly 
prospective  judgment  and  execution. 

The  reply  to  this  claim  is,  first,  that  it  is  not  well  founded" 
in  law,  and  cannot  be  sustained,  the  law  of  attachments 
being  that  an  attachment  can  operate  only  upon  the  right  of 
the  defendant  existing  when  it  is  made.  Drake  on  Attach- 
ments, §  284;  Cox  vs,  Milner,  23  111.,  476  ;  Savery  vs.  Brown- 
ing, 18  Iowa,  246  ;  Reed  vs.  Ownby,  44  Mo.,  204. 

A  dry  legal  title  or  a  mere  scintilla  juris  cannot  be  attached. 
Houston  vs.  Newland,  7  G.  &  J.,  480. 

In  the  present  case  Howgate  had  no  right,  title,  seisin  or 
possession  in  this  property  ;  he  had  sold  it ;  given  a  deed  for 
it ;  and  delivered  possession  of  it ;  and  it  was  held  adversely 
to  him  as  well  as  all  other  persons. 

Before  any  judgment  is  obtained  in  support  of  the  attach- 
ment, the  petitioner,  who  has  seisin  and  possession  of  the 
property  for  full  value  paid,  records  the  deed  to  her  which 
had  been  previously  delivered,  thus  showing  the  mere  paper 
title  to  be  also  hers  ;  the  attachment,  to  operate,  must  have 
found  some  right  in  Howgate  to  operate  on,  but  here  there 
was  nothing. 

In  the  second  place,  however,  if  the  claim  of  the  Govern- 
ment that  this  deed  is  void  and  inoperative  as  to  this  attach- 
ment be  admitted,  it  only  goes  to  the  extent  of  rendering  the 
deed  inoperative  as  to  the  United  States,  and  leaves  the 
petitioner  in  the  position  of  a  bona  fide  purchaser  for  value 
who  has  fully  paid  the  purchase  money,  and  has  received  and 
holds  seisin  and  possession,  and  holds  a  deed  for  the  property 
good  as  between  her  and  the  vendor. 

It  is  clear,  and  must  be  admitted  by  the  appellant,  that 
the  attachment  in  this  or  any  other  case  can  create  no  higher 
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or  stronger  lien  than  a  judgment,  and,  in  fact,  that  it  does 
not  create  so  good  a  lien,  for  that  creates  a  lien  without  a 
levy,  and  the  attachment  only  holds  the  property  on  which 
it  is  levied  until  a  judgment  can  be  obtained,  and  the  prop- 
erty sold  under  execution. 

Now,  granting  for  the  sake  of  argument,  the  appellants' 
claim,  still  their  attachment  is  no  lieu  on  this  property  in 
this  state  of  facts,  nor  would  their  judgment,  if  obtained, 
be  a  lien,  nor  could  it  be  sold  under  execution  issued  on  such 
a  judgment. 

A  judgment  is  a  lien  only  upon  the  precise  interest  the 
debtor  has  in  the  property,  and  no  other,  the  apparent  in- 
terest of  the  debtor  can  neither  extend  or  restrict  the  opera- 
tion of  the  lien  so  that  it  can  encumber  any  greater  or  less 
interest  than  the  debtor  in  fact  possesses.  Freeman  on 
Judgments,  sec.  356. 

The  lien  is  confined  to  actual  interest.  Freeman  on  Judg- 
ments, sec.  857. 

And  it  is  well  settled  that  a  judgment  lien  is  subject  to 
every  equity  against  the  debtor  at  the  time  the  judgment 
was  rendered.  Id.,  sec.  363,  and  Baker  vs.  Morton,  12 
Wall.,  150. 

Where  a  party  has  entered  into  a  contract  to  sell  property 
a  subsequent  judgment  is  not  a  lien.  Moale  vs.  Buchanan, 
11  G.  &  J.,  314  ;  Hampson  vs.  Edelin,  2  H.  &  J.,  64  ;  Rich- 
ardson vs.  Stillinger,  12  G.  &  J.,  478. 

As  against  the  grantor  or  vendor  of  land,  a  judgment  is 
a  lien  thereon  only  to  the  extent  of  the  unpaid  purchase 
money.  Moyer  vq.  Hunnau,  18  N.  T.,  160  ;  Manly  vs.  Hunt, 
1  Ohio,  267 ;  Hermann  on  Executions,  sec.  196. 
*  Lands  held  adversely  to  debtor  are  not  subject  to  execu- 
tion.   Hermann  on  Executions,  sec.  143. 

The  following  case  is  directly  in  point.  In  Cutting  vs. 
Pike,  21  N.  H.,  847  (1  Foster),  the  defendant  entered  into 
the  land  of  A  under  a  verbal  agreement  for  purchase. 
He  afterwards  paid  for  the  land,  and  to  prevent  it  from  being 
attached  for  his  debts,  instead  of  a  deed,  took  from  A 
his  written  contract  to  convey  on  demand^  and  remained  in 
posBeesioD.    Held-^ 
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Ist.  That  in  equity  the  defendant  was  the  owner  of  the 
land. 

2nd.  That  possession  was  in  law  notice  of  his  equitable 
estate. 

3rd.  That  a  creditor  of  A,  the  former  owner,  could 
not  hold  the  land  against  the  defendant  under  the  extent 
of  an  execution  issued  on  a  judgment  against  A  and 
levied  after  the  defendant  had  paid  for  the  land,  and  taken 
the  written  agreement  to  convey. 

4th.  That  the  intention  to  defeat  the  creditors  of  the 
defendant  could  not  be  taken  advantage  of  by  a  creditor  of 
A.  See,  also,  Scoby  vs.  Blanchard,  8  N.  H.,  170  ;  Had- 
du(5k  vs.  Wilmarth,  5  N.  H.,  181. 

Again,  in  the  case  of  Money  vs.  Borsey,  7  Smedes  &  Mar- 
shall (16  Miss.),  it  was  held  that  the  interest  of  the  vendor 
in  land,  who  has  given  a  bond  for  title  on  payment  of  the 
purchase  money  from  the  vendee,  is  not  subject  to  seizure 
and  sale  under  execution  at  law,  at  the  suit  of  a  judgment 
creditor  who  has  obtained  his  judgment  since  the  date  of 
the  title  bond,  and  the  payment  of  such  portion  of  the  pur- 
chase money. 

Where  a  bond  to  make  title  on  payment  of  the  purchase 
money  is  given,  the  vendor  has  a  lien  on  the  land  for  the 
payment  thereof ;  and  when  the  vendee  has  paid  the  whole 
or  any  part  thereof,  he  has  a  lien  on  the  land  for  the  title, 
which  will  prevail  against  the  lien  of  a  judgment  creditor 
of  the  vendor  whose  judgment  is  subsequent  to  the  agree- 
ment to  convey,  and  the  receipt  of  the  consideration  money, 
but  not  against  a  subsequent  purchaser  for  value,  without 
notice. 

The  extent  of  the  right  of  a  judgment  creditor  of  vendor 
under  these  circumstances  is  to  subject  the  unpaid  purchase 
money  in  the  hands  of  the  vendee  to  the  satisfaction  of  his 
judgment. 

The  lien  of  a  judgment  operates  only  on  the  interest  of 
the  judgment  debtor  at  the  date  of  its  rendition,  and  can- 
not, therefore,  prevail  against  the  prior  equitable  lien  of  a 
vendee  from  such  judgment  debtor  who  had  received  from 
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his  vendor  a  bond  for  title^  and  paid  part  of  the  purchase 
money,  although  his  bond  for  title  has  never  been  recorded* 
0.  sold  S.  a  lot  of  land,  taking  a  negotiable  promissory 
note  for  purchase  money,  giving  S.  his  bond  for  title ; 
C.  sold  note  for  valuable  consideration,  without  recourse ; 
after  transfer  of  note,  held  that  the  land  was  not  subject  to 
the  lien  of  a  judgment  against  C.  McGregor  vs.  Mat- 
this,  82  Ga.,  414 ;  see,  also,  Tompkins  vs.  Williams,  1^ 
Ga.,  669. 

An  execution  at  law  cannot  be  levied  under  a  judgment 
against  the  vendor  where  property  has  been  previously  sold 
and  possession  given  with  an  agreement  to  give  title  on  pay- 
ment of  money.    Burton  vs.  Bush,  82  Ga.,  669. 

In  the  case  now  before  the  court,  the  possession  being  de- 
livered to  and  held  by  the  vendee,  and  the  purchase  money 
fully  paid  before  attachment,  it  is  clear,  under  the  light  of 
the  authorities,  that  nothing  was  left  in  the  vendor  on  which 
a  judgment  and  execution  could  operate,  and  necessarily 
nothing  which  an  attachment  could  i)each,  and  the  action  of 
the  court  below  in  quashing  the  attachment  as  to  this  prop- 
erty was  correct. 

Mr.  Chief  Justice  Cartteb  delivered  the  opinion  of  the 
court. 

It  is  admitted  on  the  part  of  the  United  States  that  this 
property  was  honestly  bought  and  paid  for  by  the  defendant^ 
Mrs.  Houghton,  and  that  after  the  purchase  she  took  pos- 
session and  resided  upon  the  property.  The  deed  of  convey- 
ance, however,  through  some  oversight  of  her  agent,  was 
not  recorded  until  the  week  following  the  attachment  laid 
upon  the  property  by  the  plaintiff.  It  is,  therefore,  insisted 
that  this  neglect  to  record  the  deed,  affords  priority  to  the 
attaching  creditor,  and  that  the  relative  rights  of  the  par- 
ties are  not  affected  by  the  fact  that  the  deed  was  executed, 
acknowledged  and  delivered,  and  possession  of  the  property 
taken,  prior  to  the  levying  of  the  attachment. 

In  support  of  this  assumption,  the  plaintiff  cites  the  act 
of  Congress,  April  29, 1878,  which  reads  aa  follows : 


Digitized  by  CjOOQIC 


416  United  States  v.  Howgatb. 

"All  deeds,  deeds  of  trust,  mortgages,  conveyances,  cove- 
nants, agreements,  or  any  other  instrument  of  writing,  which 
by  law  is  entitled  to  be  recorded  in  the  office  of  the  recorder 
of  deeds,  shall  take  effect  and  be  valid  as  to  creditors,  and 
as  to  subsequent  purchasers  for  valuable  consideration  with- 
out notice,  from  the  time  of  the  receipt  of  the  deed  for 
record." 

We  do  not  think  that  this  statute  applies  to  such  a  case 
as  this.  Mrs.  Houghton,  at  the  time  of  the  levying  of  this 
attachment,  and  the  commencement  of  suit  against  the  de- 
fendant Howgate,  had  bought  this  property  from  him,  and 
paid  him  for  it.  And  in  pursuance  of  the  purchase,  had 
taken  possession,  and  was  living  upon  the  property,  which 
latter  fact  was  notice  to  his  creditors  and  to  all  the  world. 
She  had  an  equity  perfect  and  complete,  therefore,  in  this 
property,  that  could  be  enforced  against  Howgate  and  the 
court  would  declare  that  he  had  no  title  to  it.  The  entire 
equity  has  passed  out  of  him  and  is  in  Mrs.  Houghton  aud 
the  plaintiff  is  only  entitled  under  the  law  regulating  attach- 
ment proceedings  to  attach  and  levy  upon  the  property  of 
Howgate  and  not  upon  the  property  of  some  one  else.  The 
attachment  is  therefore  quashed. 

Mr.  Justice  Cox  said  : 

I  do  not  regret  the  conclusion  announced  by  the  court  in 
this  case,  because  of  the  obvious  hardship  in  depriving  this 
lady  of  the  property  after  she  has  paid  for  it.  But  I  have 
some  difficulty  in  concurring  in  the  law  just  announced.  I 
have  no  doubt,  if  I  sell  my  real  estate,  and  receive  the  pur- 
chase money  for  it,  I  pass  all  my  beneficial  interest,  and  a 
judgment  creditor  of  mine  cannot  levy  upon  it  as  my  prop- 
erty. A  number  of  cases  have  been  cited  in  support  of  that 
position  5  but  none  of  them  turn  upon  the  effect  of  statutes, 
such  as  we  have  here.  It  seems  to  me,  the  object  of  this 
statute  is  to  meet  that  very  state  of  things,  and  protect 
creditors  from  appearances  of  title  which  are  not  real.  Oar 
statute  is  very  comprehensive.  We  had  first,  the  old  act  of 
assembly,  of  Maryland,  1766,  which  declared  that  no  estat* 
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above  seven  years  may  pass,  except  by  deed  acknowledged 
and  recorded  within  six  months,  &c.  Then  our  act  of  Con- 
gress provided  that  all  agreements  and  instruments  of 
writing,  all  bonds,  &c.,  should  be  acknowledged  and  recorded  ; 
and  in  the  act  as,  now  amended,  it  says  that  "  all  deeds, 
deeds  of  trust,  mortgages,  conveyances,  covenants,  agree- 
ments or  any  other  instrument  of  writing,  which,  by  law,  is 
entitled  to  be  recorded  in  the  office  of  the  Recorder  of 
Deeds,  shall  take  effect  and  be  valid,"  &c.,  only  from  the 
time  the  same  are  recorded.  In  other  words,  it  substantially 
enacts,  that  no  instrument  of  any  description  or  form,  shall 
take  effect  and  be  valid  as  to  creditors  and  subsequent  pur- 
chasers, for  valuable  consideration,  without  notice,  except 
from  the  time  of  record. 

In  a  number  of  cases  which  were  cited  in  argument,  it  has 
been  held  that  under  statutes  similar  to  this,  an  unrecorded 
deed  is  postponed  to  a  judgment  creditor  ;  and  if  a  judgment 
creditor  could  levy  upon  property  which  had  been  conveyed 
by  an  unrecorded  deed  in  this  way,  I  take  it  that  a  creditor 
may  levy  an  attachment,  because  the  attachment  would  give 
him  a  lien,  and  the  judgment  when  recovered  would  relate 
back  to  the  date  of  the  attachment  and  have  the  same  effect 
as  if  the  judgment  had  been  rendered  at  the  time  of  the 
attachment ;  so  that  it  seems  to  me  the  general  object  of. 
these  recording  acts,  is  to  enable  both  creditors  and  sub- 
sequent purchasers  for  value  without  notice,  to  deal  with  the 
title  as  it  appears  on  the  record — to  treat  the  appearance  as 
the  reality  of  the  title.  That  may  operate  with  great  hard- 
ship in  some  cases,  as  I  admit  it  would  in  this  case  if  the  law 
was  enforced. 

It  has  been  urged  in  argument,  and  the  view  seems  to  be 
entertained  by  the  court,  that  the  only  effect  of  this  law  is 
to  make  the  deed,  the  muniment  of  title,  void,  but  to  leave 
the  parties  as  if  no  deed  were  passed  to  give  effect  to  the 
verbal  negotiation  for  the  sale  which  preceded  the  deed. 
All  deeds  are  supposed  to  be  preceded  by  a  verbal  negotiation 
and  contract  out  of  which  they  grow.  But  it  seems  to  me 
that  if  the  mere  deed  is  to  be  void^  as  against  purchasers  and 
27 
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creditors^  and  the  antecedent  negotiation  not  void,  the 
■tat ate  is  deprived  of  all  virtue  whatever ;  the  object  of  the 
statute  is  defeated.  Evidently  the  object  of  the  statute  is^ 
that  when  a  deed  is  not  recorded,  the  status  remains  the 
same  as  if  no  agreement  existed  between  the  parties. 

Some  stress  was  laid  on  the  fact  of  change  of  possession 
as  notice  to  creditors.  I  do  not  believe  there  was  any  actual 
notice  to  judgment  creditors  before  the  levy,  but  there  was 
a  change  of  possession,  and  we  all  know  that  possession  is 
constructive  notice  to  the  purchaser  of  the  rights  of  the 
party  in  possession.  But  I  do  not  think  that  figures  in  the 
question  between  a  creditor  and  debtor.  A  purchaser  is 
supposed  to  inspect  the  property  before  he  buys  it,  and  if  be 
see  it  adversely  occupied  he  is  put  on  inquiry.  But  the 
creditor  does  not  necessarily  see  the  property  at  all.  He 
takes  it  from  the  land  records,  and  gives  it  to  the  marshal 
with  directions  to  levy  on  the  property,  and  the  marshal 
goes  there  and  proceeds  to  levy.  He  is  not  supposed  to  know 
who  is  in  possession,  and  if  the  fact  is  brought  to  his  notice, 
it  is  no  notice  to  the  creditor,  for  the  marshal  is  not  his 
agent,  but  the  agent  of  the  law.  Possession  is  not,  there- 
fore, constructive  notice  to  him,  in  my  judgment ;  and,  in 
fact,  under  our  statute,  that  question  does  not  figure  at  all 
as.  respects  creditors.  In  six  cases  quoted  in  the  argument 
it  has  been  explicitly  decided  that  the  question  of  notice  is 
immaterial ;  that  the  creditor  may  levy  upon  any  property 
the  legal  title  in  which  he  finds  in  his  debtor,  although  he 
may  know  there  has  been  an  equitable  transfer  of  it.  These 
are  the  reasons  why  I  find  it  difficult  to  concur  in  the  con- 
clusions of  the  court,  while  I  am  very  glad  that  the  court 
has  reached  that  conclusion  in  this  particular  case. 

Mr.  Justice  Hagnbr  said  : 

I  agree  that  this  question  does  involve,  in  one  view,  very 
great  difficulties  ;  but  I  am  clearly  of  the  opinion  that  the 
judgment  announced  by  the  Chief  Justice  is  correct.  It 
seems  to  me,  the  strength  of  the  defendant's  position  lies  in 
the  peculiar  character  of  the  proceedings  in  attachment. 
Ordinarily  when  a  man  institutes  a  suit  against  another,  it 
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matters  not  how  meritorious  his  case  may  be^  as  long  as  the 
suit  is  being  litigated  he  cannot  put  his  hand  on  a  single 
dollars'  worth  of  the  defendant's  property.  But  if  an  excep- 
tional condition  of  things  is  brought  to  the  attention  of  the 
court,  as,  for  instance,  that  the  defendant  is  making  away 
with  his  property,  or  has  absconded,  or  done  any  of  the 
things  named  in  the  statute  providing  for  attachment,  then 
this  common  law  immunity  is  destroyed,  and  the  oflBicer  of 
the  law,  on  proper  affidavit  made  by  the  creditor,  and  proper 
bond  to  indemnify  the  defendant  from  any  harm  he  may  sus- 
tain by  reason  of  the  attachment,  can  seize  the  defendant's- 
property  and  hold  it  until  the  judgment  is  rendered.  But 
suppose  the  marshal,  in  levying  the  attachment,  takes  the 
property  of  another  person  who  owes  the  plaintiff  nothing. 
Because  the  defendant  once  owned  the  property,  and  still 
continues  to  hold  the  legal  title,  should  the  present  owner 
be  taken  through  the  courts,  and  be  subjected  to  all  this 
litigation,  and  his  property  in  the  meantime  be  held  under 
the  attachment,  to  await  the  inquiry  whether  the  defendant 
owes  money  to  the  plaintiff?  It  seems  to  me  the  court 
ought  to  intervene  in  a  case  involving  such  hardship ;  for 
there  is  no  indemnity  secured  to  the  real  owner  of  the  prop- 
erty for  the  inconvenience  and  loss  sustained  in  holding  his 
property  during  a  litigation  which  may  last  for  years.  The 
bond  is  to  protect  the  defendant  in  the  suit,  and  not  a  stranger 
whose  property  has  been  wrongfully  attached.  After  the 
purchase  money  had  been  fully  paid,  Howgate  could  have  no 
interest  in  the  land  attached,  except  the  dry  legal  title,  a 
scintilla  juriSj  which  he  would  have  held  in  trust  for  the  pur- 
chaser. And  such  an  interest  not  being  a  beneficial  one,  in 
my  opinion  was  not  the  subject  of  an  attachment.  Such  was 
the  decision  in  Newland  vs.  Houston,  7  Gill  &  John.,  480. 
In  that  case  a  resident  of  Delaware  had  sold  his  lands  iu 
Maryland,  received  part  of  the  purchase  money,  and  given 
the  vendee  a  bond  of  conveyance.  An  attachment  was  laid 
upon  the  lands  as  the  property  of  the  vendor^  in  whose  name 
the  record  title  still  stood.  The  court  held  that  this  was  but 
a  dry  legal  title  in  the  defendant ;  that  it  was  not  the  inten- 
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tion  of  the  law  to  ignore  the  rights  of  the  real  owner  of  the 
property  ;  and  that  the  statute  allowed  an  attachment  to  be 
levied  only  on  the  property  of  the  defendaniy  and  not  on  the 
property  of  others.  And  they  held  that  it  was  not  such  a 
case  as  came  within  the  attachment  laws. 

These  are  my  reasons  for  concurring  in  the  conclusion  of 
the  court,  which  T  believe  is  by  no  means  at  variance  with 
the  previous  decisions  of  this  court. 


8.  E.  MiDDLBTOH 
VS. 

Geo.  B.  McCartee,  Wm.  McMurtrib  bt  al. 
Law.    No.  22,171. 

5  Decided  May  7, 18f8. 

I  The  Chikf  Jdsticb  and  Jastices  Haoksb  and  Ooz  slUlnc- 

Where  by  a  resolution  of  a  stock  company  a  promissory  note  is  issued 
to  pay  an  indebtedness  of  the  company,  the  note  being  signed  by  the 
treasurer  and  endorsed  by  the  directors  as  such,  and  afterwards  the 
paper  is  taken  up  by  one  of  them,  this  is  nothing  more  than  an  adTance- 
ment  by  him  in  behalf  of  his  co-obligors,  and  entitles  him  to  a  con- 
tribntion  for  the  money  thus  advanced ;  he  cannot  pick  out  one  of  the 
endorsers  and  charge  him  with  the  whole  liability,  as  in  the  case  of  an 
ordinary  endorsement. 

STATEMENT   OF  THE   CASB. 

Motion  for  new  trial  on  exceptions. 

The  plaintiff  declared  upon  the  following  paper  made  by 
the  secretary  and  treasurer  of  the  Ellis  Glold  Mining  and  Re- 
duction Company,  to  the  order  of  Geo.  B.  McCartee,  aad 
endoreed  by  him,  to  Wm.  McMurtrie,  C.  H.  Parsons  and 
others  in  the  order  named,  to  the  plaintiff,  the  plaintiff'  being 
the  last  endorser  and  holder  : 

"  12,200.  Washington,  D.  C,  July  21, 1877. 

"Thirty  days  after  date,  the  Ellis  Gold  Mining  and  Re- 
duction Company  promise  to  pay  to  Qteo.  B.  McCartee,  or 
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order,  twenty-two  hundred  dollars,  value  received,  with  in* 
terest  until  paid,  at  the  rate  of  eight  (8)  per  cent,  per 
annum,  payable  at  the  National  Metropolitan  Bank. 

"S.  E.  MiDDLETON,  Treasurer, 
•^  A.  U.  Wyman,  Secretary, 
"  Ellis  Gold  Mining  and  Reduction  Company.^^ 

To  the  declaration  were  added  the  common  counts. 
The  defendant,  McMurtrie,  pleaded  as  follows : 

1.  That  the  note  on  which  the  suit  was  brought  was  a 
company  note,  signed  by  the  secretary  and  treasurer  of* 
ficially,  and  endorsed  by  him  (the  defendant),  he  being  the 
vice-president  of  the  company,  all  in  pursuance  of  a  resolu- 
tion of  said  company. 

2.  That  he,  the  defendant,  McMurtrie,  was  merely  an  ac- 
commodation endorser,  and  received  no  personal  benefit  or 
profit  from  the  transaction. 

3.  That  the  plaintiff,  Middleton,  was  one  of  the  persons 
constituting  the  said  company,  and,  therefore,  in  effect,  both 
plaintiff*  and  defendant. 

4.  That  he,  the  said  McMurtrie,  endorsed  the  note  in  suit 
at  the  special  instance  and  request  of  the  plaintiff',  Middle- 
ton  ;  that  upon  first  being  requested  to  endorse  the  said  note 
by  Middleton,  he  objected  and  refused,  but  after  being  as- 
sured by  the  plaintiff'  that  he  should  and  would  not  be  held 
responsible  on  the  note  or  for  it,  and  that  his  signature  was 
simply  wanted  because  the  bank  where  the  note  was  nego- 
tiated wanted  the  names  of  all  the  oflicers  of  the  company^ 
and  that  the  defendant's  name  was  necessary,  he  being  the 
vice-president  of  the  company  ;  and  that  his  (McMurtrie's) 
endorsement  of  the  note  was  solely  and  exclusively  made 
upon  this  promise  of  the  plaintiff,  Middleton. 

Issue  being  joined  on  these  pleas,  and  the  case  coming  on 
for  trial,  the  plaintiff'  gave  in  evidence  the  note  endorsed  in 
the  order  stated. 

The  execution  of  the  note,  the  protest,  and  notice  of  pro- 
test to  the  defendant  were  admitted. 

The  defendant  then^  in  support  of  his  pleas,  and  for  the 
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purpose  of  showing,  as  be  contended,  ^^tbe  true  relations  be- 
tween the  plaintiff  and  defendant,  and  to  show  the  true 
purpose  and  proper  liability  of  the  immediate  parties  and 
original  signers,"  made  the  following  offers  of  proof,  each 
of  which  were  successively  rejected  by  the  court : 

1.  To  prove  by  the  record  of  the  official  action  of  the 
board  of  directors  of  the  Ellis  Gold  Mining  and  Reduction 
Company,  that  at  a  meeting  of  the  directors,  on  the  Ist  of 
April,  1876,  the  plaintiff'  and  defendant,  McMurtrie,  both 
being  present,  the  following  resolution  was  adopted, 
authorizing  the  making  of  the  note  in  question. 

"Resolved,  That  the  secretary  and  treasurer  be  authorized 
to  make  two  promissory  notes  on  behalf  of  the  company — 
one  for  |2,000,  payable  in  three  months,  and  one  for  $2,000, 
payable  in  four  months,  with  interest  at  not  exceeding  10 
per  cent,  per  annum — said  notes  to  be  endorsed  by  the 
board  of  directors  and  negotiated,  and  the  proceeds  applied 
to  the  payment  of  the  debt  of  the  company,  and  that  pay- 
ment of  the  notes  shall  be  made  from  the  first  revenues 
accruing  to  the  company  from  any  source  whatever." 

2.  To  prove  by  the  said  records  of  the  company,  that  at  a 
certain  other  meeting  of  the  board  of  directors  of  the  com- 
pany, February  24, 1876,  a  certain  other  note  was  authorized 
to  be  made  and  negotiated  on  behalf  of  the  company,  whereby 
it  was  resolved  to  borrow  one  thousand  dollars  at  sixty  or 
ninety  days,  by  giving  a  corporate  note,  to  be  endorsed  by 
two  of  the  directors  individually. 

3.  To  prove  by  the  same  record  book  that  the  note  in  suit 
was  a  renewal,  by  authority  of  the  said  board  of  directors, 
by  resolution  dated  April  27, 1877,  of  the  note  as  originally 
authorized  by  the  resolution  of  April  1, 1876. 

4.  To  prove  that  at  the  time  of  the  endorsement  of  the 
note  by  the  defendant,  McMurtrie,  the  plaintiff  promised 
and  agreed  to  and  with  the  defendant,  that  if  he  would  en- 
dorse the  note  that  he  should  not  be  held  personally  liable 
on  it ;  that  his  (McMurtrie's)  signature  was  wanted  simply 
because  he  was  one  of  the  board  of  directors  and  vice-presi- 
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dent  of  the  company,  and  that  he  endorsed  the  note  in  con- 
sideration of  the  plaintifi''s  promise,  and  because  he  was  a 
director  and  officer  of  the  company. 

5.  To  prove  that  the  plaintiff  and  defendant  were  both 
stockholders  or  partners  in  the  said  company,  as  well  as 
directors,  at  the  time  of  the  resolution  authorizing  the 
original  making  and  renewal  of  the  note  in  suit,  and  were 
both  present  at  the  meeting  of  the  board  of  directors  when 
the  said  resolutions  were  considered  and  passed  upon. 

6.  To  prove  that  as  between  the  plaintiff  and  the  defend- 
ant there  was  no  consideration  for  the  said  endorsement  from 
the  plaintiff  to  the  defendant,  McMurtrie,  or  to  any  other 
person  at  the  defendant's  instance  or  request,  and  that  the 
endorsement  was  simply  an  accommodation  one,  as  above 
recited. 

7.  To  prove  that  at  the  time  the  defendant  signed  the 
Baid  note  as  an  endorser,  all  of  the  signatures  of  the  other 
endoreers  were  already  on  the  note,  and  a  place  left  for  the 
defendant's  name  between  the  names  of  McCartee,  president, 
and  Wyman,  secretary  of  the  said  company. 

Each  of  these  offers  being  rejected  and  exceptions  taken, 
the  court,  the  case  being  closed,  instructed  the  jury  that  the 
plaintiff*  was  entitled  to  recover,  and  that  they  should  find 
for  him  the  full  amount  of  the  face  value  of  the  note  in  suit, 
with  interest  according  to  its  terms.  A  verdict  and  j  udgment 
having  been  accordingly  entered  in  favor  of  the  plaintiff, 
ihe  defendant,  McMurtrie,  moved  this  court  for  a  new  trial 
on  the  exceptions  taken. 

LiNDBN  Kent  for  plaintiff: 

It  is  submitted  that  no  one  of  the  pleas  constitute  any 
defence  to  the  action. 

The  first,  merely  in  different  language,  reasserts  the  alle- 
gations of  the  declaration  that  the  note  was  that  of  the 
company  and  was  executed  in  accordance  with  authority 
especially  given. 

The  second,  that  the  defendant,  McMurtrie,  was  an  a^ 
•commodation  endorser^  and  not  liable.    The  answer  is,  that 
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accommodation  endorsers  are  liable  unless  the  circumstances 
bring  them  within  some  rule  of  exemption,  which  this  plea 
does  not  attempt  to  do. 

As  to  the  third  plea,  that  the  plain tift',  Middleton,  was 
one  of  the  persons  constituting  the  said  company,  and  there- 
fore, in  effect,  both  plaintiff'  and  defendant,  no  comment 
need  be  made.  Twin  Lick  Oil  Company  vs.  Marbury,  1 
Otto,  887. 

The  fourth  plea  undertakes  (but  imperfectly)  to  set  up  a 
verbal  agreement  contemporaneous  between  McMurtrie  and 
Middleton,  which  would  not  only  vary  the  terms  of  the  in- 
strument, but  makes  it  absolutely  null  and  void  as  to  the 
defendant  McMurtrie. 

The  doctrine  on  this  subject,  especially  as  applicable  to 
negotiable  paper,  and  as  between  the  immediate  parties 
thereto,  is  so  well  settled  by  the  Supreme  Court  of  the 
United  States,  that  we  rest  it  with  a  reference  to  the  follow- 
ing cases  :  Goodman  vs.  Simonds,  20  How.,  343  ;  Brown  w. 
Wiley,  20  How.,  443 ;  McDonald  vs.  Magruder,  3  Peters, 
474 ;  Forsythe  vs.  Kimball,  91  U.  S.,  291 ;  Bank  U.  S.  vs. 
Dunn,  6  Peters,  57  ;  Thompson  vs.  Insurance  Co.,  104  U.  S., 
252  ;  Martin  vs.  Cole,  104  U.  S.,  30.  • 

In  Specht  vs.  Steward,  16  Wallace,  564,  Mr.  Justice  Swayne, 
delivering  the  opinion  of  the  court,  quotes  from  Parsons  on 
Notes  and  Bills,  507,  '^  that  it  is  a  firmly  settled  principle 
that  parol  evidence  of  an  oral  agreement  alleged  to  have  been 
made  at  the  time  of  the  drawing,  making,  or  endorsing  of  a 
bill  or  note,  cannot  be  permitted  to  vary,  qualify,  or  contra- 
dict, to  add  to  or  subtract  from  the  absolute  terms  of  the 
written  contract  j"  and  Mr.  Justice  Mathews,  in  the  case  of 
Martin  vs.  Cole,  supra,  quoting  this,  says,  that  ^*  the  ques- 
tion, as  it  arises  in  this  case,  cannot  now  be  considered  an 
open  one  in  this  court." 

Under  these  authorities,  the  evidence  offered  was  inad- 
missible in  any  view,  but  if  the  circumstances  justified  it,. 
in  no  aspect  could  it  have  been  admitted  under  the  plead- 
ings in  this  suit. 
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J.  W.  Douglass  for  defendant : 

1.  The  defendant  offered  to  prove  that,  '*at  the  time  of 
the  endorsement  of  the  note  by  the  defendant,  McMurtrie, 
the  plaintiff  promised  and  agreed  to  and  with  the  defend- 
ant, that  if  he  woald  endorse  the  note,  he  should  not  be  held 
personally  liable  on  it ;  that  his  (McMurtrie's)  signature  was 
wanted  simply  because  he  was  one  of  the  board  of  directors 
and  vice-president  of  the  company,  and  that  he  endorsed 
the  note  in  consideration  of  the  plaintiff's  promise  and  be- 
cause he  was  a  director  and  officer  of  the  company."  This 
evidence  should  have  been  heard  under  the  familiar  princi- 
ple that  "  any  facts  constituting  fraud  or  misrepresentation, 
may  be  set  up  as  a  defence  to  a  note,  the  burden  of  proof 

.being  on  the  party  alleging  it."  And  that  this  principle  has 
uninterrupted  play  between  the  immediate  parties  to  a  note. 
Chitty  on  Bills,  70  ;  Byles  on  Bills,  243  (150) ;  Parson's  Mer^ 
Law,  124  ;  Kerr  on  Frauds  and  Mis.,  91-99  i  21  Pick.,  195  ] 
1  Conn.,  329  ;  Abbott's  U.  S.  Dig.,  Ist  Series,  868  ;  1  Daniel 
on  Neg.  Inst.,  sec.  710  ;  22  Wis.,  21. 

2.  The  defendant  offered  to  prove  by  the  official  record  of 
the  board  of  directors,  that  the  note  was  a  company  note, 
for  the  company's  use  alone,  and  was  made  in  pursuance  of 
certain  resolutions  passed  at  certain  meetings  of  the  board, 
at  which  meetings  both  the  plaintiff  and  defendant  were 
present  and  taking  part  as  members  of  the  board  and  officers 
of  the  company.  The  resolutions  referred  to  show  beyond 
doubt,  as  the  note  itself  does  on  its  face,  and  by  the  arrange- 
ment of  names  (endorsers)  on  its  back,  that  the  transaction 
was  corporate  and  not  individual.  This,  being  a  simple 
question  of  fact,  without  the  slightest  admixture  of  legal 
controversy,  should  have  been  left  to  the  jury  to  determine. 
To  take  it  from  the  jury,  as  was  done,  was  fatal  error. 

3.  The  defendant  "further  offered  to  prove  that  the 
plaintiff  and  the  defendant  were  both  stockholders  or 
partners  in  the  said  company  as  well  as  directors  at  the  time 
of  the  resolution  authorizing  the  original  making  and  re- 
newal of  the  note  in  suit,  and  were  both  present  at  th» 
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meeting  of  the  board  of  directors  when  the  said  resolutions 
were  considered  and  passed  upon/'  This  offer  was  refused, 
however,  and  constitutes  another  grave  error,  as  it  robbed 
the  defendant,  when  considered  in  connection  with  the  other 
ofiers  in  the  case,  of  the  benefit  of  that  principle  of  law 
which  holds,  that  "  in  no  case  can  a  man  sue  when  he  is  both 
entitled  and  liable  to  contribute,  though  such  liabilitj 
appear  neither  on  the  instrument  nor  on  the  record."  Byles 
on  Bills,  76  (81)  and  157  (130);  6  Pick.,  816  ;  27  Barbour, 
562 ;  Parson's  Mer.  Law,  128  ;  1  Daniel  on  Neg.  Inst., 
§  708. 

4.  The  '*  defendant  further  oftered  to  prove  that  as  be- 
tween the  plaintiff  and  the  defendant  there  was  no  con- 
sideration for  the  said  endorsement  from  the  plaintiff  to  the 
defendant,  McMurtrie,  or  to  any  other  person  at  the  defend- 
ant's instance  or  request,  and  that  the  endorsement  was 
simply  an  accommodation  one,  as  above  recited."  This  offer 
was  rejected,  and  the  defendant  deprived  of  the  benefit  of 
the  principle  applicable  to  such  cases,  that  "  in  the  case  of 
an  accommodation  endorsement  there  is  an  implied  engage- 
ment on  the  part  of  the  person  requesting  the  accommoda- 
tion, that  he  will  indemnify  the  endorser  to  the  extent  of 
the  sum  payable  on  the  bill."  Chitty  on  Contracts,  438  ;  1 
Greenleaf 's  Evidence,  §284  ;  2  Greenleaf 's  Evidence,  §  171 ; 
1  Daniel  on  Neg.  Inst.,  §  679. 

5.  The  "  defendant  further  oftered  to  prove  that  at  the 
time  the  defendant  signed  the  said  note  as  an  endorser,  all 
of  the  signatures  of  the  other  endorsers  were  already  on  the 
note,  and  a  place  left  for  the  defendant's  name  between  the 
names  of  McCartee,  president,  and  Wyman,  secretary,  of  the 
said  company."  The  object  of  this  offer,  which  was  rejected^ 
was  to  show  to  the  jury  that  the  endorsement  by  McMurtrie 
was  merely  an  ofiicial  act  as  director  and  vice-president,  and 
by  consequence  that  he  was  not  individually  liable  on  the 
note — at  least  as  between  him  and  the  immediate  parties  to 
the  note.  The  ofter  was  of  great  importance  on  this  point| 
when  considered  in  connection  with  the  language  of  the 
resolutions  authorizing  the  making  of  the  notes,  as  it  showed 
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with  strong  inference  that  all  of  the  parties  to  the  transac- 
tion recognized  that  the  defendant's  signature  was  to  be,  and 
was  merely  official. 

6.  The  bills  of  exception  farther  show  that  "  the  court 
rejected  all  of  the  evidence  offered  by  the  defendant  to  show 
the  true  relations  between  the  plaintiff  and  defendant,  and 
all  evidence  tending  to  show  the  true  purpose  and  proper 
liability  of  the  immediate  parties  and  original  signers  of  the 
said  note  in  suit."  The  defendant  claimed  at  the  trial^  as  he 
claims  now,  that  as  between  the  immediate  parties  to  a  note, 
the  obligation  is  one  of  ordinary  contract,  and  not  to  be 
tested  by  those  more  stringent  rules,  in  the  interest  of  trade, 
that  prevail  when  the  controversy  is  about  the  rights  of  third 
or  innocent  parties.  As  between  the  immediate  parties  to 
a  note,  as  the  plaintiff  and  defendant  were  in  this  case,  in  a 
most  striking  and  emphatic  manner,  the  following  rule,  taken 
from  one  of  the  latest  and  ablest  authors  on  the  subject,  is 
the  true  and  just  measure  of  responsibility  :  "  As  between 
the  immediate  parties,  the  interpretation  ought  to  be  in 
every  case  such  as  will  carry  their  intention  into  effect,  and 
that  their  intention  may  be  made  out  by  parol  proof  of  the 
facts  and  circumstances  which  took  place  at  the  time  of  the 
transaction."     1  Daniel  on  Neg.  Insts.,  sees.  174  and  740. 

Mr.  Chief  Justice  Carttbr  delivered  the  opinion  of  the 
court. 

On  the  trial  of  this  case  an  offer  was  made  to  show  that 
these  parties  were  directors  of  the  company  named  in  the 
paper  sued  on,  and  that  the  company  being  indebted,  the 
directors,  at  a  meeting  held  by  them,  at  which  the  plaintiff 
and  defendant  McMurtrie  were  both  present,  resolved  to  issue 
two  promissory  notes  of  $2,000  each,  the  notes  to  be  endorsed 
by  the  directors  and  negotiated,  and  that  the  note  in  suit  was 
a  renewal  of  one  of  the  notes  made  by  virtue  of  this  author- 
ity, and  further,  that  at  the  time  of  the  endorsement  Mid- 
dleton  told  the  defendant  that  if  he  would  endorse  the  note 
he  would  not  be  held  personally  liable  on  it,  that  his  (McMar- 
trie's)  signature  was  wanted  simply  because  he  was  one  of  the 
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board  of  directors  and  vice-president  of  the  company,  and 
that  he,  McMurtrie,  endorsed  the  note  in  consideration  of 
the  plaintiff's  promise,  and  because  he  was  a  director  and 
officer  of  the  company. 

The  question  arises,  what  kind  of  a  paper,  as  between  the 
parties  to  it,  did  these  directors  get  up?  Did  they  make  aa 
ordinary  piece  of  commercial  paper  that  left  liability  to  fol- 
low in  the  order  of  signatures?  Or  was  it  the  simultaneous 
and  concurrent  act  of  all  the  parties.  It  seems  to  us  that 
this  resolution  was  a  part  of  the  written  obligation  which 
issued  out  of  it,  and  that  this  was  a  paper  concerted  in  the 
interest  of  all  the  parties.  They  were  all  involved  in  the 
indebtedness  of  the  compan}'',  and  they  were  all  desirous  of 
getting  rid  of  that  indebtedness,  and  they  were  all  together 
when  they  passed  the  resolution  creating  this  paper.  Now 
we  are  asked  to  change  the  relative  position  of  the  parties  to 
that  transaction,  and  to  make  one  of  them  the  beneficiary  of 
the  whole  of  it,  and  the  remainder  of  them,  or  one  of  them, 
the  bearer  of  the  onus  of  the  obligation  which  they  all  united 
in.  Can  we  do  it?  Ought  we  to  do  it?  The  plaintiff, 
Middleton,  in  common  with  the  other  parties  to  this  suit,  are 
obligated  to  protect  the  paper  and  see  that  it  is  paid.  His  act 
in  taking  up  the  common  obligation  was  nothing  more  than 
an  advancement  by  him  in  behalf  of  his  co-obligors,  and 
entitles  him  to  a  contribution  for  the  money  that  he  thus 
advanced,  and  no  more. 

There  is  some  difficulty  about  the  pleadings  which  can  be 
easily  remedied  on  another  trial.  A  recovery  could  be  had, 
however,  under  the  common  counts.  This  paper  is  declared 
on  as  if  it  were  an  ordinary  promissory  note.  The  pleas,  too, 
are  misconceived — this  is  not  a  case  of  accommodation  en- 
dorsement. The  case  is  remanded  for  a  new  trial,  with 
leave  to  the  parties  to  amend  as  they  may  feel  advised. 
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HoRAOK  Stiles  vs.  Frederick  Selinger. 

Law.    No.  23,789. 

5  Decided  May  li,  188S. 

)  The  Chief  Justice  and  Jnatiees  Haoneb  and  Cox  fitting. 

1.  An  action  for  goods  bargained  and  sold  is  not  sustained  by  proof  that 
the  goods  were  pledged  and  that  the  pledgee  sold  them  and  appro- 
priated the  money  to  his  own  use. 

2.  The  proper  remedy  is  an  action  of  trover  to  recover  the  goods  or  their 
value ;  or  assumpsit  for  money  had  and  received,  but  in  the  latter  case 
th«  pledgor  would  be  entitled  only  to  the  amount  received  for  the 
goods  by  the  pledgee,  leps  the  amount  advanced  with  interest  thereon. 

3.  The  rights  and  liabilities  of  pledgor  and  pledgee  in  a  case  of  alleged 
forfeiture  of  the  pledge  incidentally  considered. 

The  Case  is  stated  in  the  opiDion. 

Wm.  H.  Browne  and  J.  J.  Wilmarth  for  plaintiff. 

T.  F.  Miller  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  case  was  submitted  to  us  on  briefs.  The  action  was 
brought  in  the  first  instance  before  a  justice  of  the  peace, 
removed  on  certiorari  to  this  court,  tried  at  the  Special  Term 
and  brought  here  upon  a  motion  for  a  new  trial  on  excep- 
tions. The  facts  are,  that  a  gentleman  named  Stiles,  a  law- 
yer, deposited  44  volumes  of  Wisconsin  Reports  with 
Trederick  Selinger,  a  licensed  pawnbroker,  as  security  for  a 
.loan  of  $26,  and  received  from  him  on  the  3d  of  January, 
1882,  a  pawn  ticket  for  one  month,  stating  that  the  pledge 
must  be  redeemed  or  the  ticket  renewed  on  or  before  the  3d 
of  February,  or  the  articles  pledged  would  be  forfeited.  By 
an  act  of  the  legislative  assembly,  it  is  provided  that,  upon 
default  of  payment  of  any  debt  secured  by  a  pledge  in  this 
way,  the  pawnbroker  shall  be  at  liberty,  three  months  from 
the  date  of  the  forfeiture,  to  sell  the  property,  after  having 
duly  advertised  it  for  sale  in  the  two  papers^^o^y^e  largest 
circulation  in  this  District.  Therefore  the  time  within  which 
the  pledge  could  be  redeemed  would  expire  on  the  8d  day  of 
May,  1882  ;  but,  instead  of  waiting  for  that  time,  the  pawn- 
broker, on  the  29th  of  April,  advertised  to  sell  certain  for- 
feited pledges  in  the  form  following : 
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"  FoLBY,  Auctioneer. 

"  Auction  Sale  of  Forfeited  Pledges. 

"  I  will  sell  for  F.  Selinger,  at  737  7th  street,  n.  w.,  com- 
mencing  Saturday,  April  29, 1882.  This  sale  will  consist  of 
ladies*  and  gents'  gold  and  silver  watches,  jewelry ,  clothings 
boots,  shoes,  books,  guns,  revolvers,  plated  ware,  &c.,  &c.,'and 
will  continue  evenings  at  7  o'clock  until  every  lot  has  been 
sold.  Persons  holding  tickets  the  time  on  which  having  ex- 
pired will  please  take  notice. 

"  FoLBY,  Auctioneer. 
"  F.  Sblinqbr,  Broker.'' 

The  objections  made  to  this  by  the  pledgor  are,  in  the 
first  place,  that  the  advertisement  was  premature,  and  that 
he  was  not  bound  to  take  notice  of  an  advertisement  of  his 
property  before  the  expiration  of  the  full  time,  and  in  the 
second  place,  that  the  description  of  the  property  was  not 
sufficient  to  put  him  upon  inquiry ;  and  we  suppose  that 
both  these  objections  are  good.  Nevertheless,  the  sale  com- 
menced on  the  29th  of  April  and  continued  until  the  8th 
day  of  May,  when  these  books,  44  volumes  of  Wisconsin 
Reports,  valued  at  $3  per  volume,  were  put  up  and  bought 
in  by  the  pawnbroker  himself,  for  the  amount  of  his  debt, 
$32.50,  and  a  few  days  afterwards  they  were  sold  at  private 
sale  by  him  to  another  party.  At  the  trial,  the  counsel  for 
the  plaintilf  objected  to  the  admission  of  this  advertisement 
in  evidence,  because  of  its  insufficiency  in  the  particulars  I 
have  already  mentioned  ;  and,  having  been  overruled  in 
that  objection,  he  asked  the  court  to  give  the  jury  the  follow- 
ing instructions  : 

1.  If  the  jury  believe  from  the  evidence  that  the  defendant 
sold  the  pledged  property  without  first  publishing  a  notice 
of  the  timeltnd  place  of  sale  and  therein  sufficiently  describ- 
ing the  property  so  that  it  could  be  identified  as  ^^  Wisconsin 
Reports,"  said  sale  was  a  tortious  conversion  and  entitles 
the  plaintiff  to  recover  from  the  defendant  the  value  of 
the  property,  less  the  amount  already  advanced,  and  inter- 
est. 
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2.  That  the  parchase  by  the  pledgee  at  his  own  sale^  or 
•ale  by  him  to  a  third  person,  of  the  article  pledged ,  at 
private  sale,  was  a  tortious  conversion  and  entitles  the 
pledgor  to  elect  to  recover  from  the  pledgee  the  value  of  the 
property  pledged,  or  treat  the  bailment  as  continuing. 

3.  That  if,  the  pledgee  purchased  at  his  own  sale,  and  the 
pledgor  elects  to  treat  the  bailment  as  continuing,  then  a 
sale  of  the  pledged  property  to  a  third  pereon  at  private  sale 
is  a  tortious  conversion,  and  entitles  the  pledgor  to  recover 
from  the  pledgee,  the  value  of  the  property,  less  the  amount 
already  advanced  and  interest,  and  this  although  no  tender 
had  been  made  of  the  amount  due. 

4.  If  the  jury  believe  from  the  evidence  that,  after  the 
property  was  sold  and  purchased  by  the  pledgee,  he  agreed 
to  hold  the  pledge  for  the  pledgor  for  a  longer  time,  then 
the  bailment  was  re-established. 

All  these  pn)po8itions  of  law  we  think  to  be  correct.  The 
trouble  is  about  their  application  to  this  particular  form  of 
action.  If  a  man  converts  personal  property  to  his  own  use, 
and  he  sells  it  and  gets  the  money  for  it,  the  party  injured 
has  two  remedies,  viz.,  either  trover,  to  recover  the  full  value 
of  the  property  ;  or  assumpsit,  for  money  had  and  received. 
But  in  the  latter  case  he  recovers  only  the  amount  actually 
received  by  the  tort  feasor  from  the  sale  of  the  property. 

This  is  an  action  for  debt.  It  is  not  an  action  for  money 
had  and  received,  apparently,  but  an  action  upon  a  debt  due 
for  goods  sold.  The  suit  was  commenced  before  a  justice  of 
the  peace  upon  a  bill  of  particulars  in  this  form  : 

"  Mr.  Frbdbrick  Sblingbr 

To  HoRACB  Stilbs,  Dr. 
"  To  44  volumes  of  Wisconsin  Law  Reports  -     -     -    |130 
"  Or.  by  cash  advanced  and  interest 80 


Leaving  a  balance  of |100" 

So  that,  to  make  sense  at  all  out  of  this,  it  must  be  re- 
garded as  an  action  for  goods  bargained  and  sold.  But  the 
facta  in  this  case  do  not  sustain  that  action  at  all.  If  we 
can  give  thifr  any  other  sort  of  significance  as  an  action  for 


N)igitized  by  Google 


482  Market  Co,  v.  Warthen  Bros. 

debt,  it  is  at  best  an  action  of  debt  for  money  had  and  re- 
ceived ;  that  is,  for  the  proceeds  of  these  law  reports.  In 
that  case  the  plaintiff  would  be  entitled  only  to  the  amount 
received  for  them  by  Selinger,  less  the  amount  advanced 
with  interest  thereon  ;  and  that  is  exactly  what  the  court 
allowed  him.  So  that  altliough  there  may  have  been  error 
in  the  ruling:  of  the  court  below  on  the  propositions  of  law, 
the  result  is  right  in  this  form  of  action.  For  these  reasons 
the  judgment  will  have  to  be  affirmed,  although  the  law  of 
the  counsel  for  the  plaintiff  would  have  been  correctly 
stated  if  the  action  had  been  properly  brought. 


Washington  Market  Co.  vs.  Warthbn  Bros. 
At  Law.    No.  19,431. 

5  Decided  May  li,  1888. 

i  The  Chijef  Justiok  and  Justices  Haonkb  andCozsittliiff. 

Pending  cross-appeals  from  a  decree  settling  equities  between  a  market 
company  and  certain  of  its  tenants,  lessees  of  stalls,  receivers  were 
appointed  to  collect  the  rents.  'I'liere  was  no  provision  in  the  decree 
appointing  the  receivers  authorizing  them  to  enforce  payment  of  the 
rents  nor  directing  them  to  talce  possession  and  lease  the  staU  to 
another  in  case  any  tenant  should  abandon  it  or  otherwise  violate  the 
terms  of  liis  lease.  The  tenants  failed  to  prosecute  their  appeal  and 
one  of  them,  after  failing  for  some  time  to  pay  the  receivers  any  rent, 
abandoned  his  stall.  Whereupon  the  market  company  took  posses- 
sion and  leased  it  to  another. 

EM^  that  the  authority  of  the  receivers  extended  only  to  receiving  the 
rents  from  these  particular  tenants  as  they  ciiose  to  pay,  and  that  on 
non-payment  of  the  rent,  or  other  violation  by  the  tenant  of  the  terms 
of  his  lease,  the  landlord  was  entitled  to  re-enter. 

Thb  Cass  is  stated  in  the  opinion. 

BiRNBY  &  Birnby  for  plaiutifts. 

Elliot  &  Robinson  for  defendants. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  Washington  Market  Com- 
pany against  Warthen  Brothers,  to  recover  |408.54  for  the 
rent  of  stalls  occupied  by  the  defendants.  In  order  to  explain 
the  defence  made  in  this  case,  it  will  be  necessary  to  refer 
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to  the  old  case  of  Hoffman  and  others,  instituted  in  this 
<50urt,  against  the  same  company,  growing  out  of  the  inter- 
pretation put  by  the  butchers  upon  the  terms  of  their  respec- 
tive leases  from  that  company.  The  company's  charter 
authorized  it  to  put  up  these  stalls  at  public  auction  for  one 
or  more  years,  to  the  highest  bidder,  subject  to  the  payment 
of  an  annual  rent,  &c.;  and  it  provided  that  the  person  who 
offered  the  highest  price,  at  or  beyond  the  minimum,  for  any 
stand,  should  be  entitled  to  the  occupation  thereof,  and 
should  be  considered  as  having  the  good-will  and  possession 
thereof  "  so  long  as  he  chooses  to  occupy  the  same  for  his 
own  business  and  pay  the  rents  therefor."  In  pursuance  of 
this,  the  company  did  offer  the  stalls  at  auction  for  a  term 
of  two  years,  at  a  certain  fixed  rent,  and  of  course  the  party 
who  offered  the  highest  premium  or  bonus  for  a  stall,  in 
addition  to  the  rent,  received  it  and  took  his  lease,  subject 
to  the  terms  prescribed  as  to  rent,  occupancy,  &c.  When 
the  first  two  years  expired,  the  company  claimed  the  right 
to  re-advertise  the  stalls,  and  the  butchers  contested  that 
claim,  contending  that,  having  once  acquired  possession,  they 
had  a  right  to  occupy  the  stalls  as  long  as  they  pleased  with- 
out a  re-purchase,  provided  they  paid  the  rent  and  complied 
with  the  other  conditions  of  the  leases  ;  and  Hoffman  and 
others  tiled  a  bill  to  enjoin  the  re-sale  of  the  stalls.  The 
company,  on  the  other  hand,  filed  a  cross-bill,  in  which  they 
claimed  that  the  market  butchers  should  be  compelled  to  pay 
them  the  rents  reserved  in  these  leases.  This  court  decreed, 
in  the  first  place,  that  the  company  should  be  enjoined  from 
re-selling  the  stalls  ;  and  in  the  next  place,  that  the  butchers 
should  be  required  to  pay  the  rents.  The  market  company 
appealed  to  the  Supreme  Court  of  the  United  States,  and 
that  court  reversed  the  decree  of  this  court,  and  held  that 
there  was  no  perpetual  privilege,  but  only  a  right  to  occupy 
the  stalls  for  a  term  of  two  years  on  certain  conditions,  and 
therefore  that  the  company  had  a  right  to  re-advertise  the 
stalls.  Pending  the  suit,  there  was  an  amendment  made  to 
the  bill,  by  which  others  than  the  original  parties  were  made 
parties  to  the  suit,  and  among  them  the  Warthen  Brothers  ; 
28 
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and  when  the  final  decree  of  this  court  was  made,  it  was  pro^ 
vided  in  the  decree,  first,  that  the  company  be  restrained 
from  offering  for  sale  these  stalls,  stands,  &c.,  upon  any  claim 
or  pretense  that  the  several  rights  and  interests  of  the  occu- 
pants were  for  a  term  of  two  years  only;  and,  next,  that  the 
butchers  are,  each  for  himself,  severally  bound  to  pay  the 
amount's  agreed  as  rents  for  the  said  stalls ;  and  then  the 
decree  proceeds:  "And  whereas  the  said  market  company 
has  prayed  an  appeal  to  the  General  Term  from  such  portion 
of  this  decree  as  awards  a  perpetual  injunction  against  the 
sale  of  the  said  stalls  and  stands  as  aforesaid  ;  and  the  said 
Hoffman  and  his  co-complainants  have  prayed  an  appeal  from 
such  portion  of  this  decree  as  decides  that  they  are  liable  for 
rent ;  and  the  said  several  parties  have  agreed  in  open  conrt^ 
by  their  respective  solicitors,  that,  pending  such  appeal,  and 
any  further  appeals  that  may  hereafter  be  taken  from  the 
said  General  Term  to  the  Supreme  Court  of  the  United 
States,  receivers  should  be  appointed  to  collect  the  rents  so 
decreed  to  be  paid,  it  is  further  ordered,  adjudged  and 
decreed,  that  William  E.  Chandler  and  Robert  K.  Elliot  be, 
and  they  are  hereby  appointed  receivers,  to  collect  such  rents 
from  said  several  defendants  to  said  cross-bill,  and  the  same 
safely  to  keep  and  invest  under  orders  of  the  court,"  &c. 

Although  the  butchers  did,  as  recited  in  the  decree,  appeal, 
they  did  not  in  fact  prosecute  the  appeal ;  and  inasmuch  as 
the  whole  object  of  appointing  the  receivers  was  to  prevent 
the  rents  going  into  the  hands  of  the  market  company,  upon 
the  ground  that  they  were  not  entitled  to  them,  there  was 
hardly  any  necessity  for  the  continuance  of  the  receivers  in 
office.  Nevertheless,  these  two  receivers  were  appointed, 
and  did  continue  in  office  and  did  collect  the  rents.  Then 
the  market  company  claimed  that  these  defendants,  Warthen 
Bros.,  failed  not  only  to  pay  the  rents,  but  also  to  occapy  the 
stalls,  according  to  the  conditions  of  the  leases  ;  and  there- 
upon the  company  say  that^  after  warning  to  the  defendants^ 
they  took  quiet  possession  of  the  stalls.  Subsequently,  an 
order  was  obtained  from  the  court,  at  the  instanoe  of  the 
reoeivera  themselveS)  that  they  be  relieved  from  the  ooUeo* 
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tion  of  the  rents  of  any  "  stalls  that  have  been  or  may  be 
vacated  ; "  and  the  company,  claiming  that  these  stalls  had 
been  so  vacated,  and  that  the  receivers  were  under  no  obli- 
gation, and  had  not  even  the  right  to  collect  the  rents  for 
stalls  vacated,  instituted  this  suit  to  recover  the  rents. 

The  defence  is,  that  the  company  wrongfully  took  posses- 
sion of  one  of  these  stalls,  and  that  the  damage  suffered  by 
the  defendants  by  this  proceeding  is  greater  in  amount  than 
the  rents  which  the  defendants  owe,  and  therefore  they  seek 
to  recoup  these  damages  against  the  claim  of  the  plaintiff 
for  rents. 

There  were  five  bills  of  exception  presented  by  the  defend- 
ants, but  the  fifth  is  the  only  one  which  is  insisted  upon. 

By  that  exception  it  appears  that  the  court  said  to  the 
jury  : 

"  There  is  a  question  as  to  whether  the  plaintiff  can  main- 
tain this  action,  and  whether  it  had  a  right  to  en-enter  for 
non-payment  of  rent,  but  I  shall  hold,  for  the  purposes  of 
this  case,  as  matter  of  law,  that  the  action  can  be  main- 
tained, and  that  the  plaintiff  had  the  right  of  any  other 
landlord  to  re-enter  for  the  non-payment  of  rent." 

In  other  words,  the  court  held  that,  notwithstanding  the 
appointment  of  these  receivers,  if  the  stalls  of  these  butchers 
were  forfeited  for  non-payment  of  rent,  or  for  non-compliance 
with  any  other  condition  of  the  lease,  the  market  company 
had  a  right  to  re-enter.  The  correctness  of  this  instruction 
turns  upon  the  question  whether  the  appointment  of  these 
receivers  put  it  out  of  the  power  of  the  market  company  to 
take  possession  of  these  stalls  under  any  circumstances.  It 
does  not  strike  us  that  that  was  the  effect  of  the  decree 
appointing  these  receivers.  They  were  not  put  in  possession 
of  the  property  at  all.  In  case  any  one  of  these  tenants 
chose  to  surrender  his  lease,  it  was  not  provided  that  the 
receivers  should  take  possession  of  the  stall  and  re-lease  it  to 
other  parties.  It  was  for  the  market  company  to  do  that. 
The  appointment  of  the  receivers  referred  only  to  the  rela- 
tions between  these  particular  tenants  and  the  market  com- 
pany.   So,  if  a  stall  was  vacated  or  abandoned,  or  not  used 
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according  to  the  requirements  of  the  lease,  by  any  of  the 
tenants,  the  market  company  had  a  right  to  resume  posses- 
sion of  it  as  forfeited  under  the  lease  ;  and  it  does  not  appear 
to  us  that  that  duty  was  devolved  upon  the  receivers,  or  that 
they  had  the  right  under  the  circumstances.     There  was  no 
provision  in  the  appointment  of  the  receivers  directing  them 
to  take  possession  and  enforce  any  of  the  conditions  of  the 
lease  ;  and  the  consequence  would  have  been  that  no  remedy 
would  have  existed  at  all  in  case  of  the  abandonment  of  a 
stall  or  the  non-payment  of  the  rent,  unless  the  company 
were  supposed  to  remain  in  possession,  with  their  remedies 
for  a  breach  of  the  conditions  of  the  lease.    It  does  not  seem 
to  us,  therefore,  that  the  object  or  effect  of  this  order  was  to 
pretermit  or  suspend  the  remedies  of  the  market  company 
against   defaulting  occupants  of  these  stalls.    The  whole 
object  was  to  enable  the  receivers  to  collect  the  rents  as  the 
parties  chose  to  pay  them.    It  was  not  until  some  time  after- 
wards that  they  were  clothed  with  any  power  to  enforce  the 
collection  of  rents,  and  not  until  after  these  stalls  had  become 
unoccupied.     Under  the  orders  then  existing,  the  remedy  for 
a  default  rested  with  the  company  alone  ;  and  this  seems  to 
have  been  the  understanding  of  the  parties  themselves; 
because  if  the  theory  contended  for  in  this  case,  that  the 
appointment  of  these  receivers  suspended  all  power  of  the 
market  company  to  take  possession,  be  correct,  then  this 
wrong  of  which  complaint  is  made,  could  have  been  redressed 
in  the  most  summary  manner,  on  application  to  the  court. 
Yet,  they  never  undertook  to  seek  any  relief  of  that  sort, 
and,  in  fact,  never  made  a  question  as  to  the  wrongfulness 
of  this  entry  by  the  company  until  one  or  two  years  later, 
and  then  by  way  of  recoupment  in  this  case. 

We  hold,  therefore,  that  on  the  whole  the  ruling  of  the 
court  below  as  to  the  power  of  the  market  company  to  deal 
with  these  stalls  as  any  other  landlord  deals  with  his  prop- 
erty, untrammelled  by  the  appointment  of  these  receivers; 
is  correct. 
The  judgment  is  therefore  affirmed. 
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Hamilton  A.  Moore,  by  next  friend,  Hamilton  D.  Moore, 

vs. 

The  Metropolitan  Railroad  Company. 

Law.    No.  23,789. 

5  Decided  May  St  1888. 

I  The  Chief  Justiob  and  JustloeB  Haoneb  and  Ooz  Bitting. 

1 .  Even  though  the  evidence  for  the  plaintiff  was  insufflcent  to  make 
out  a  prima  facie  case,  this  court  will  not  sustain  an  exception  to  the 
refusal  of  the  court  below  to  so  instruct  the  jury,  if  it  appear  that  the 
defects  of  the  plaintiff's  case  were  afterwards  supplied  by  the  evi- 
dence offered  by  the  defendant. 

2.  A  general  exception  to  the  granting  of  prayers  is  irregular.  The 
party  objecting  should  except  specially  to  the  granting  of  each  prayer. 

3.  So,  too,  with  the  charge;  the  unobjectionable  parts  shoidd  be 
segregated  from  that  which  is  objectionable  and  the  latter  excepted 
to  specially. 

4.  If  a  parent  sues  for  the  loss  of  services  of  a  child  by  reason  of  injuries 
resulting  from  the  defendant's  negligence,  contributory  negligence 
on  the  part  of  the  parent  is  a  complete  defence ;  but  it  is  otherwise  if 
the  child  sues  by  the  parent  or  any  other  next  friend. 

5.  What  would  be  contributory  negligence  in  an  adult,  may  not  be  such 
in  the  case  of  a  child  of  tender  years ;  the  caution  required  Is  accord- 
ing to  the  maturity  and  capacity  of  the  child,  and  this  is  to  be 
determined  by  the  circumstances  of  the  case. 

6.  The  question  whether  the  capacity  of  a  child  is  such  that  he  can  be 
charged  with  contributory  negligence  is  one  of  fact  which  must  be 
determined  by  the  jury. 

7.  Though  the  evidence  of  negligence  may  be  slight,  and  though  it  may 
have  affected  the  court  differently  from  the  way  in  which  it  affected 
the  jury,  the  court  may  not  feel  at  liberty  to  say  that  there  was  not 
sufllcient  to  go  to  the  jury. 

8.  The  respective  obligations  of  street  railway  companies,  and  of  per- 
sons, (including  children)  crossing  the  railway  tracks  declared  in  the 
instructions  given  to  the  jury  by  the  court  below  and  approved  by 
this  court. 

STATEMENT    OF    THE   CASE. 

The  plaintiiF,  an  infant  of  about  seven  years,  brought  this 
action  by  his  father,  as  next  friend,  against  the  defendant,  a 
street  car  company,  to  recover  damages  for  injuries  sustained 
by  reason  of  being  run  over  by  one  of  the  defendant's  cars. 
At  the  trial,  the  jury  rendered  a  verdict  in  favor  of  the 
plaintift*  for  $5,000,  and  the  case  embodying  in  the  record  all 
the  testimony,  the  substance  of  which  is  stated  in  the 
opinion,  came  to  the  General  Term  on  a  motion  for  a  new 
trial  on  exceptions. 

The  first  exception  was  to  the  refusal  of  the  court  to  in- 


Digitized  by  CjOOQIC 


488  Moore  v.  .Railroad  Cohpant. 

struct  the  jury  that  upon  the  whole  evidence  offered  in 
behalf  of  the  plaintiff  the  plaintiff  was  not  entitled  to  re- 
cover. 

The  second  and  third  exceptions  were  not  pressed.  The 
fourth  exception,  containing  the  three  prayers  of  the  plain- 
tiff, which  were  granted  by  the  court,  was  in  the  form 
following  : 

"  The  plaintiff  thereupon  prayed  the  court  to  instruct  the 
jury  as  follows : 

"  1.  The  law  requires  of  the  defendant  the  exercise  of 
reasonable  care  and  caution  in  running  its  cars  over  and 
across  the  streets  in  this  city,  in  order  to  avoid  injury  to 
persons  upon  the  streets ;  and  if  the  defendant,  or  its  agents 
or  servants,  by  the  exercise  of  reasonable  care,  could  have 
prevented  the  injury  to  the  plaintiff,  then  the  plaintiff  is 
entitled  to  recover,  unless  you  should  further  find  that  the 
plaintiff  was  himself  guilty  of  negligence  contributing  to  his 
injury. 

"  But  in  considering  the  question  of  the  plaintiff' 's  negli- 
gence, he  is  only  to  be  held  responsible  for  the  exercise  of 
such  judgment,  prudence  and  discretion  as  is  natural  to  and 
to  be  expected  from  a  boy  of  his  age. 

"  2.  If  the  jury  find  from  the  evidence  that  the  defendant, 
its  agents  or  servants,  by  the  exercise  of  reasonable  and 
proper  care,  could  have  prevented  the  injury  to  the  plaintiff, 
then  in  order  to  prevent  liability,  the  burden  of  proof  is 
upon  the  railroad  company  to  prove  that  the  plaintiff  was 
guilty  of  failing  to  use  such  degree  of  ordinary  care  and 
prudence  as  would  naturally  be  expected  from  a  boy  of  his 
age,  which  contributed  to  his  injury. 

"  3.  If  the  jury  find  for  the  plaintiff,  in  estimating  the 
damages,  they  are  to  consider  the  health  and  condition  of 
the  plaintiff  before  the  injury  complained  of,  as  compared 
with  his  present  condition  in  consequence  of  said  injury,  and 
whether  the  said  injury  is  in  its  nature  permanent,  and  how 
far  it  is  calculated  to  disable  the  plaintiff  from  engaging  in 
those  industrial  pursuits  and  employments  for  which,  in  the 
absence  of  such  injury,  he  would  be  qualified  ;  and  also  the 
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pbyfiictil  and  mental  suffering  to  which  he  wfts  eubjected  by 
teado^i  of  said  injnty,  and  to  allow  such  damages  as  in  the 
opinion  of  the  jury  will  be  a  fair  and  just  compensation  for 
the  injury  which  the  plaintiff  has  sustained. 

"  And  the  court  thereupon  granted  said  prayers,  and  eaoii 
of  them  ;  and  to  the  granting  of  said  prayers,  and  each  of 
them,  the  defendant  then  and  there,  and  before  the  jury  rd- 
tii'ed,  excepted,  and  prays  the  court  to  sign  and  seal  this  its 
fourth  bill  of  exceptions  ;  which  is  done  accordingly,  now  for 
then^  this  18th  day  January,  A.  D.  1888. 

"Arthur  Mac  Arthur,     [Seal.] 

"  Justice^ 

The  fifth  exception  was  to  the  refusal  of  the  court  to 
grant  the  defendant's  fourth  prayer  which  was  as  follows  : 

"  If  the  jury  find  from  the  testimony  that,  at  the  time  of 
the  accident  described  in  the  declaration,  the  plaintiff  was  a 
child  seven  years  of  age,  and  was  allowed  by  his  father,  who 
sues  as  the  next  friend  of  said^child,  to  play  in  the  street  in 
which  the  defendant's  tracks  are  situated,  and  the  said  child 
ran  in  the  way  of  car  No.  50  in  a  manner  which  amounted 
to  negligence,  and  in  consequence  thereof  received  the 
injury  complained  of,  and  that  the  driver,  as  soon  as  he  per- 
ceived said  child,  endeavored  to  stop  said  car,  but  was 
unable  to  do  so  in  time,  and  was  not  negligent  in  the 
management  of  said  car,  the  plaintiff  is  not  entitled  to  re- 
cover." 

The  sixth  exception  set  out  the  judge's  charge  and  con- 
cluded as  follows  : 

"To  which  said  instruction,  and  every  ^art  thereof,  the 
defendant,  by  its  attorney,  then  and  there,  and  before  the 
jury  retired,  excepted,  and  prays  the  court  to  sign  and  seal 
this  its  sixth  bill  of  exceptions ;  which  is  done  accordingly, 
now  for  then,"  &c. 

The  charge  of  the  court  was  as  follows : 

"The  party  injured  in  this  case  was  a  child  seven  years  of 
ftge,  and  that  is  a  circumstance  which  naturally  afiects  the 
^case,  because  the  same  degree  of  judgment,  prudence  and 
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caution  is  not  to  be  expected  from  so  young  a  person  a» 
would  be  required  from  an  older  maturer  person.  With  re- 
gard to  grown-up  persons,  they  must  be  free  from  negligence 
in  order  to  recover — that  is  called  *  contributory  negligence/ 
It  is  somewhat  different  in  regard  to  a  child.  The  law 
adapts  itself  to  the  condition  and  age  of  the  party  injured. 
In  this  case,  if  the  child  was  exercising  that  degree  of  care 
that  would  be  expected  from  one  of  that  age,  and  was  in 
jured  by  the  negligence  of  the  defendant,  he  is  entitled  to 
recover. 

"The  liability  here  depends  upon  the  circumstances  of  the 
case.     I  have  been  asked  to  instruct  you  as  to  the  burden  of 
proof.    The  burden  of  proof  is  rather  an  abstract  proposi- 
tion ;  but  so  far  as  the  defendant  is  concerned,  the  law 
imposes  upon  the   company  with   regard   to   a  child  the 
necessity  of  exonerating  their  conduct  from  negligence,  and 
of  showing  that  the  child  was  guilty  of  that  degree  of 
negligence    which    will    relieve   them   from   responsibility. 
Now,  I.  have  no  doubt  that  if  this  accident  occurred  from 
the  negligence  of  the  defendant,  or  its  agent — and  when  I 
speak  of  the  defendant  I  speak  of  anything  that  is  done  by 
its  agents,  or  suffered  by  its  agents  to  be  done — ^if  the  injury 
occurred  through  want  of  proper  care  and  caution,  the  plain- 
tiff would  be  entitled  to  recover,  unless  the  defendant  in  ad- 
dition shows  that  from  the  circumstances  of  the  case  the 
accident  was  inevitable,  or  that  the  child  was  not  exercising 
that  degree  of  care  for  which  he  was  responsible  as  a  child.    K 
the  accident  was  inevitable,  the  child  must  bear  the  burden 
of  it ;  that  is  if  the  proper  care  and  prudence  of  the  plaintiff 
could  have  prevented  its  occurrence,  then  the  plaintiff  would 
be  responsible.     So  that,  so  far  as  the  burden  of  proof  is 
concerned,  you  will  consider  all  the  circumstances  of  the 
case,  and  if,  upon  the  whole  testimony,  it  appears  to  you 
satisfactorily  that  within  the  rules  I  have  just  laid  down  the 
defendant,  or  the  company,  has  successfully  sustained  their 
part  of  the  issue,  they  are  entitled  to  your  verdict. 

*^  There  are  one  or  two  particular  features  in  the  case  to 
which  my  attention  is  called,  and  your  attention  is  called  by 
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the  instractions.  I  have  stated,  I  think,  fally  the  grounds 
upon  which  I  think  the  plaintiff  is  entitled  to  recover,  and 
the  principles  of  law  which  he  has  claimed  should  be  given 
to  the  jury  in  his  written  instructions.  The  defendant, 
however,  requests  me  to  state  to  you  as  matter  of  law,  that 
if  this  child  ran  upon  the  track  in  such  a  sudden  manner 
that  by  the  exercise  of  proper  caution  and  care  there  was 
not  time  to  stop  the  cars  or  the  horse,  the  company  is  not 
responsible.  That  is  undoubtedly  true,  and  I  do  not  under- 
stand that  principle  to  be  controverted  on  the  other  side. 

"  The  other  point  to  which  particular  attention  is  directed 
is,  if  the  boy  was  running  after  the  car  which  was  going 
north,  and  was  in  the  act  of  stepping  upon  the  rear  platform, 
when  he  instantly  abandoned  it  and  got  out  upon  the  track 
before  there  was  time  to  stop  the  car  which  was  going  in  the 
opposite  direction,  that  would  be  a  complete  defence  here. 
And  I  think  it  would.  Now,  while  a  child  is  to  be  held  re- 
sponsible only  for  such  care  and  caution  as  is  suitable  to  its 
age,  an  act  of  that  kind  is  a  mischievous  one ;  and  while 
children  are  exempt  from  the  responsibility  of  a  grown-up 
person,  they  are  still  responsible  for  mischievous  conduct ; 
and  if  a  child  does  an  act  of  that  kind,  and  in  doing  so, 
without  the  fault  of  the  other  side,  receives  an  injury,  it  is 
an  injury  which  the  child  incurs  under  circumstances  which 
render  the  other  party  harmless  so  far  as  an  action  at  law 
is  concerned. 

"  Now,  something  has  been  said  about  these  children  play- 
ing on  the  street.  Well,  we  know  that  children  do  play  upon 
the  street,  and  it  goes  to  illustrate  the  kind  of  capacity  and 
judgment  a  child  has ;  and  when  we  see  children  playing 
upon  the  street,  therefore,  where  there  is  no  danger  to  appre- 
hend, it  looks  just  like  an  act  that  a  child  would  do  ;  it  looks 
just  like  conduct  that  is  common  to  most  of  children.  When 
a  railroad  is  running  through  one  of  the  public  thorough- 
fares of  the  city,  it  is  the  duty  of  parents  to  look  after  their 
children,  and  for  their  own  sake  to  keep  them  as  much  as 
possible  away  from  a  playground  upon  the  railroad  ;  and  the 
parent  who  neglects  this  duty  incurs  sometimes  a  fearful  re- 
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^{HHisibility  afid  exposes  his  own  child  to  yery  great  riakt. 
Still,  a  railroad  that  rans  through  the  public  gtreeta  of  the 
city  has  not  the  exclusive  right  to  their  occopancy  and  nee. 
They  have  only  the  use  of  the  street  for  the  purposes  of 
their  road,  and  all  the  other  citizens,  including  men,  women 
and  children,  have  a  perfect  right  to  use  the  street.    They 
are  required,  however,  to  exercise  such  care  and  caution  m 
will  protect   themselves  from  the  use  of  the  street  by  ma- 
chinery of  this  description,  and  they  are  not  to  run  under  the 
horses'  feet  or  under  the  cars ;  they  are  called  upon  to  exer- 
cise their  sight  and  hearing  and  their  powers  of  locomotion, 
and  if  they  neglect  in  this  respect  they  take  the  risk  upon 
themselves ;  but  you  will  bear  in  mind  the  qualification 
which  I  have  just  stated  in  this  connection  with  regard  to 
children.    Therefore,  while  children  are  upon  the  street  they 
are  in  the  exercise  to  some  extent  of  a  legal  right,  and  I 
would  be  very  loath  to  lay  down  the  proposition  that  children 
may  not  use  the  street  for  playing  occasionally.     As  was 
stated  by  one  of  the  counsel,  it  is  very  much  the  only  place 
they  have  in  close  cities,  although  id  this  city,  such  are  the 
admirable  arrangements — there  are  large  circles  and  squares 
almost  everywhere — that  children  can  enjoy  some  freedom  ,* 
and  when  they  are  permitted  to  roam  upon  the  street  they 
usually  romp  and  become  boisterous  and  acquire  habits  which 
perhaps  children  would  be  better  without ;  but  after  consid- 
ering all  these  things  as  matters  of  social  propriety,  there  is 
left  the  broad  doctrine  that  all  persons  may  occupy  these 
streets,  subject  of  course  to  the  exercise  of  caution,  and  sub- 
ject to  the  other  use  to  which  the  street  is  appropriated,  and 
if  they  do  that  they  are  within  the  protection  of  the  law. 
If,  however,  they  do  not  exercise  that  degree  of  care  which 
is  imposed  upon  children  in  the  case  of  an  injury,  or  upon 
adult  persons  in  the  case  of  an  injury,  and  come  to  grief, 
they  must  bear  the  consequences. 

"  Now,  I  think  that  I  will  give  you  just  what  I  have  been 
saying  to  you  on  this  topic  in  the  place  of  the  last  instruc- 
tion which  has  been  asked  for  on  the  part  of  the  defendanti 
and  I  think  this  disposes  of  all  that  is  neceasaiy  for  the 
court  to  say." 
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Mr.  MATTIK6LT  :  "  Bcffore  you  honor  leaves  that  point,  I 
will  ask  your  honor  to  state  the  correlative  duty  of  the  rail- 
road company  using  the  street.  That  they  have  to  adapt 
their  use  to  the  habits  of  children." 

The  Court:  "  Well,  I  supposed  that  was  implied.  The 
streets  have  to  be  used  by  citizens,  subject  to  the  purposes 
for  which  they  are  occupied  by  the  railroad  company,  and 
the  railroad  company  must  use  it  subject  to  the  right  of  the 
citizens. 

"And  this  brings  us  to  the  question  of  damages — a  ques- 
tion that  is  left,  generally,  to  the  jury,  subject  to  some  slight 
instructions  from  the  court.  In  this  case  no  vindictive  dam- 
ages are  claimed,  but  simply  the  actual  damage  which  has 
been  sustained.  There  is  no  doubt  that  this  child  has  suf- 
fered a  very  severe  injury,  perhaps  one  that  will  aftect  his 
condition  indefinitely,  and  perhaps,  through  life.  That  he 
must  have  suffered  considerably  is  quite  evident  from  the 
nature  of  the  injury.  You  will  consider  the  case  and  give 
him  such  damages  as  are  proper  in  view  of  the  circumstan- 
ces and  the  injury.  You  will  bear  in  mind  that  this  is  only 
a  horse  railway  ;  that  it  is  not  one  of  those  gigantic  corpor- 
ations that  wheel  ponderous  mechanisms  through  our  streets, 
but  it  is  run  by  power  that  is  quite  controllable — by  horse 
power — and  that  it  is  so  very  controllable,  is  evident  from 
the  fact,  which  does  not  appear  to  be  disputed  in  this  case, 
that  the  car  was  stopped  before  it  had  time  to  pass  the 
length  between  the  two  wheels — almost  instantly.  And, 
upon  the  whole,  you  are  not  expected  to  give  damages 
against  this  company  by  way  of  making  an  example  of  them  ; 
but  you  are  just  to  compensate  the  plain tift'  in  a  reasonable 
amount.  On  that  subject  I  simply  ask  you,  gentlemen,  to 
be  reasonable  in  regard  to  your  verdict,  because  it  is  only 
reasonable  verdicts,  after  all,  that  are  satisfactory  ;  and 
sometimes  when  they  are  excessive  they  not  only  create  dis- 
satisfaction, but  embarrassment  in  the  subsequent  proceed- 
ings in  the  case. 
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Mr.  Wilson  :  "  Your  honor  omitted,  nnintentionally,  a 
qualification  :  whether  or  not  they  are  to  award  any  dama- 
ges depends  upon  whether  or  not  they  find  the  defendant 
was  guilty  of  negligence." 

Thk  Court  :  "  Oh,  yes,  I  imagined  that  you  find  in  favor 
of  the  plaintiiF.  If  you  find  that  the  railroad  company  were 
not  at  fault,  you  will  return  a  verdict  for  the  defendant. 

"  You  may  retire,  gentlemen." 

Mr.  Wilson  :  '*  I  except  to  the  charge  and  every  part  of 
it." 

Wm.  F.  Mattingly  and  Frank  T.  Browning  for  plain- 
tiflr. 

Nathaniel  Wilson  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  was  an  action  by  the  plaintift',  an  infant  of  tender 
years,  by  his  father,  as  next  friend,  to  recover  damages  for 
an  injury  suffered  by  being  thrown  down  and  run  over  by  a 
car  of  the  Metropolitan  railroad  line.  At  the  trial,  after 
the  testimony  for  the  plaintiff  was  closed,  counsel  for  the 
defence  asked  the  court  to  instruct  the  jury  to  render  a  ver- 
dict for  the  defendant,  on  the  ground  that  the  evidence  did 
not  make  out  a  prima  facie  case  of  negligence  on  the  part 
of  the  defendant  company.  The  instruction  was  refused, 
and  that  is  the  subject  of  the  first  exception.  In  the  course 
of  the  trial  several  other  exceptions  were  taken,  one  or  two 
to  the  admission  or  exclusion  of  evidence ;  one  to  the  re- 
jection of  a  prayer  for  instructions  by  defendant ;  one  to 
the  granting  of  a  prayer  by  the  plaintiff"  for  instructions; 
and,  finally,  one  to  the  charge  ;  but  the  only  one  on  which 
stress  was  laid  in  the  argument  was  the  first,  and  that 
brought  before  the  court  simply  the  question  whether  the 
evidence  introduced  into  the  case  was  sufficient  to  make  oat 
a  prima  facie  case  to  go  to  the  jury,  and  whether  the  coort 
ought  not  to  have  told  the  jury  that  there  was  not  sufficient 
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evidence  upon  which  to  find  a  verdict  for  the  plaintiff.  It 
should  be  remarked  here  that,  even  if  the  evidence  for  the 
plaintiff  is,  of  itself,  insufficient  to  make  out  a  prima  facie  case, 
yet  if  any  defect  in  it  is  supplied  by  the  evidence  offered  after- 
wards by  the  defendant,  the  plaintiff*  is  entitled  to  the  benefit 
of  that,  and  the  error  of  the  court,  if  there  was  error,  in  re- 
fusing an  instiniction  such  as  was  asked  in  this  case,  would 
thus  be  cured  by  the  defendant's  own  act.  Therefore, 
the  question  can  be  considered  fairly  only  in  the  light  of  all 
the  evidence  introduced  into  the  case,  and  it  must  appear 
that  the  whole  of  the  evidence  offered  by  both  sides  did  not 
present  sufficient  facts  to  make  a  prima  facie  case  to  go  to 
the  jury,  before  the  decision  of  the  court  can  be  reversed 
for  the  refusal  to  give  the  instruction  prayed.  Now,  in  this 
case,  the  evidence  on  the  part  of  the  plaintiff'  was  in  sub- 
stance that  on  the  occasion  in  question  a  car,  numbered  60, 
belonging  to  this  defendant,  had  just  turned  from  Missouri 
avenue  into  Four-and-a-half  street,  to  go  down  towards  the 
Arsenal,  and,  about  halfway  down  that  square,  met,  coming 
up,  car  number  15  ;  that  the  plaintiff,  a  child  about  seven 
years  of  age,  undertook  to  cross  the  track,  and  did  cross,  be- 
fore car  No.  60,  but,  through  some  accident,  struck  against 
the  horses  of  car  No.  15,  which  was  coming  up,  and  by  that 
contact  or  collision  with  those  horses,  was  thrown  between 
the  horse  drawing  car  No.  &0  and  the  front  axle  of  the  car ; 
that  that  wheel  passed  over  his  legs,  and  that  the  driver  ar- 
rested the  car  barely  in  time  to  prevent  the  hind  wheels  also 
from  going  over  him.  The  testimony  tended  clearly  to  show 
that  car  No.  15,  which  was  running  north,  was  going  at  a 
very  rapid  speed,  in  order  to  make  up  lost  time,  and  that  car 
No.  60  was  going  slowly,  but  that  the  driver  was  not  looking 
ahead  but  was  conversing  with  some  one  in  the  car,  and,  con- 
sequently, that  his  face  was  turned  around  toward  the  car. 
It  further  appears  that  as  soon  as  the  boy  fell  and  the  car 
ran  over  him,  the  driver  of  car  No.  15  exclaimed  to  the 
other  one :  **  That's  what  you  get  by  not  looking  out." 

Perhaps  the  only  facts  material  to  the  case  contributed  by 
the  evidence  for  the  defence  (of  which  facts  the  plaintiff  is 
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entitled  to  avail  himself )  are,  that  this  place  had  been  a  sort 
of  a  play-ground  for  boys  ;  that  they  had  been  in  the  habit 
of  jumping  on  and  off  the  cars,  and  that  on  this  occasion 
the  two  drivers  both  saw  the  boys  playing  in  the  street. 
One  of  the  drivers  says  he  saw  the  boys,  but  did  not  know 
whether  they  were  playing  or  not. 

Now,  it  is  argued  on  the  part  of  the  plaintiff,  that  the 
driver  of  car  No.  50  was  negligent  in  not  keeping  a  proper 
lookout.  Further,  a  witness  for  the  plaintiff  testifies  that  he 
gave  the  alarm  as  soon  as  he  saw  the  boy  fall,  and  attracted 
the  attention  of  the  driver  to  the  boy,  so  that  the  driver  at 
once  checked  the  car  and  prevented  the  hind  wheels  from 
running  over  him  ;  from  which  it  is  argued  that  if  the  driver 
had  been  keeping  a  proper  lookout  he  would  have  seen  the 
boy  in  time  to  prevent  even  the  fore-wheel  from  running 
over  him.  It  is  claimed  also  that  the  driver  of  car  No.  15, 
coming  up,  was  negligent  in  travelling  at  an  unusual  speed, 
at  a  point  where  he  would  meet  another  car,  and  where  there 
was  more  than  ordinary  danger  because  of  the  presence  of 
these  boys  playing,  he  having  full  knowledge  that  they  were 
in  the  habit  of  playing  there,  and  that  children  were  present 
there  on  this  particular  occasion.  The  question  is,  whether 
these  facts  constitute  sufficient  evidence  of  negligence  on 
the  part  of  the  defendant  to  go  to  the  jury.  Two  cases 
somewhat  analagous  to  this  one  have  been  cited.  One  of 
them  is  that  of  Railroad  Company  vs.  Gladmon,  14  Wall.,  401. 
A  car  was  running  along  Bridge  street,  while  some  boys  were 
playing  there,  and  one  of  them  suddenly  undertook  to  cro@, 
and  was  thrown  down  and  had  his  knee-pan  torn  off  by  the 
wheel.  One  witness,  Mr.  Hill,  testified  that  the  driver  was  not 
looking  forward,  but  was  conversing  with  some  one  alongside 
of  him,  and  that  if  he  had  been  keeping  a  proper  lookout  he 
could  have  checked  the  car  in  time.  It  did  not  seem  to  have 
occurred  to  the  court  in  that  case,  any  more  than  in  thisy 
that  there  was  not  sufficient  evidence  to  make  out  a  primM 
facie  case.  The  case  went  to  the  jury,  and  they  rendered  a 
verdict  for  $9,000.  I  forget  whether  it  was  attempted  to 
have  the  verdict  set  aside  on  the  ground  of  insufficient  evi- 
dence.   At  all  events  it  was  not  done. 
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Another  case  cited  was  that  of  R.  R.  Co.  vs.  Stout,  IT 
Wall.,  657.    In  that  case  it  appeared  that  the  railroad  com- 
pany which  was  sued  (the  Sioux  City  &  Pacific  Railroad  Co.), 
owned  a  turn-table  which  was  situated  on  its  own  premises 
entirely,  but  was  unenclosed,  and  adjacent  to  two  public 
roads.    A  little  child  wandered  away  from  its  home,  three 
quarters  of  a  mile  distant,  strayed  into  this  place,  got  to 
playing  on  the  turn-table,  and  had  his  foot  crushed.    The 
company  was  sued  and  certain  instructions  were  asked,  but 
the  question  really  presented  was  whether  there  was  sufficient 
evidence  from  which  the  jury  could  infer  negligence  on  the 
part  of  the  defendant.     It  appeared  from  the  evidence  that 
children  had  been  in  the  habit  of  playing  there,  and  had  been 
several  times  warned  off  by  the  railroad  employees.    The 
court  said  that  the  mere  fact  that  children  had  played  there 
before  was  sufficient  to  give  notice  to  the  company  that  there 
was  danger  of  their  coming  there  again,  and  the  fact  that 
an  injury  did  actually  happen  there  was  sufficient  evidence 
to  go  to  the  jury  that  the  condition  of  the  turn-table  was 
dangerous  ;  that  these  facts  constituted  notice  to  the  com- 
pany that  the  place  was  dangerous,  and  that  there  was  a 
possibility  of  children  being  injured  there,  and  that  this,  with 
the    fact    that  the  child  in    question    was    injured,   was 
enough  to  make  a  case  to  go  to  the  jury.    The  court  says  : 
"  That  the  turn-table  was  a  dangerous  machine,  which  would 
be  likely  to  cause  injury  to  children  who  resorted  to  it,  might 
fairly  be  inferred  from  the  injury  which  actually  occurred  to 
the  plaintiff.     There  was  the  same  liability  to  injury  to  him, 
and  no  greater,  that  existed  with  reference  to  all  children. 
When  the  jury  learned  from  the  evidence  that  he  had  suffered 
a  serious  injury  by  his  foot  being  caught  between  the  fixed 
rail  of  the  road-bed  and  the  turning  rail  of  the  table,  they 
were  justified  in  believing  that  there  was  a  probability  of  the 
occurrence  of  such  accidents.    So,  in  looking  at  the  remote- 
ness of  the  machine  from  inhabited  dwellings,  when  it  was 
proved  to  the  jury  that  several  boys  from  the  hamlet  were  at 
play  there  on  this  occasion,  and  that  they  had  been  at  play 
upon  the  tarn-table  on  oth^  occasions^  within  the  observa- 
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tion  and  to  the  knowledge  of  the  employees  of  the  defend- 
ant, the  jury  were  justified  in  believing  that  children  would 
probably  resort  to  it,  and  that  the  defendant  should  have 
anticipated  that  such  would  be  the  case." 

It  may  be  said  in  this  case,  by  parity  of  reasoning,  that 
the  fact  that  children  had  been  in  the  habit  of  playing  at 
this  identical  spot,  was  a  w^arning  to  the  agents  of  this  de- 
fendant, that  children  might  on  other  occasions  be  found 
playing  there,  as  they  were  on  the  occasion  in  question,  and 
that  the  fact  that  an  injury  did  happen  from  the  meeting  of 
two  cars  at  that  point  was  sufficient  evidence  that  every 
occasion  of  the  meeting  of  cars  at  this  point  where  children 
were  in  the  habit  of  playing,  was  an  occasion  of  danger.  In 
the  case  of  the  Railroad  Co.  vs. Stout, the  court  says :  "The 
evidence  is  not  strong,  and  the  negligence  is  slight ;  bat  we 
are  not  able  to  say  that  there  is  not  evidence  sufficient  to 
justify  the  verdict.  We  are  not  called  upon  to  weigh,  to 
measure,  to  balance  the  evidence,  or  to  ascertain  how  we 
should  have  decided  if  acting  as  jurors."  We  think  we  must 
entertain  the  same  view  in  reference  to  this  case.  Though 
!  the  evidence  of  negligence  may  be  slight,  and  though  it 
,  might  have  affected  us  differently  from  the  way  in  which  it 
I  affected  the  jury,  we  cannot  feel  at  liberty  to  say  that  there 
^iwas  not  sufficient  evidence  to  go  to  the  jury.  If  this  had 
been  the  case  of  an  adult  we  should  have  little  difficulty  in 
holding  that  there  was  sufficient  contributory  negligence  on 
his  part  to  defeat  a  recovery ;  but  we  cannot  say  so  in  r^ard 
to  a  minor  child  of  tender  years.  There  is  hardly  any  set  of 
circumstances  which  a  court  can  say,  as  matter  of  law,  amount 
to  contributory  negligence  on  the  part  of  such  a  plaintiff  as 
that.  It  is  always  finally,  a  question  of  fact  whether  the 
capacity  of  the  child  is  such  that  he  can  be  charged  with 
contributory  negligence,  and  as  a  question  of  fact,  it  must 
necessarily  be  submitted  to  the  jury  for  determination. 

There  was  no  argument  addressed  to  the  court  npon  the 
other  exceptions,  and  it  is  hardly  necessary  to  diaenss  them 
at  any  length ;  but  one  or  two  of  them  will  be  briefly 
noticed.    There  were  three  prayers  asked  on  the  part  of  the 
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plaiDtiif,  none  of  which  seem  to  us  to  be  objectionable.  The 
ijounsel  for  the  defence,  apparently  as  a  matter  of  precaution, 
excepted  generally  to  the  granting  of  those  prayers.  The 
exception  itself  is  not  exactly  regular,  because  it  does  not 
except  specially  to  the  granting  of  each  prayer.  However, 
I  do  not  think  it  is  necessary  to  notice  those  further. 

The  defendant  asked  four  instructions,  one  of  which  was 
refused.     The  one  refused  was  as  follows  : 

"  If  the  jury  find  from  the  testimony  that,  at  the  time  of 
the  accident  described  in  the  declaration,  the  plaintiff  was  a 
child  seven  years  of  age,  and  was  allowed  by  his  father,  who 
sues  as  the  next  friend  of  said  child,  to  play  in  the  street  in 
which  the  defendant's  tracks  are  situated,  and  the  said  child 
ran  in  the  way  of  car  No.  60  in  a  manner  which  amounted  to 
negligence,  and  in  consequence  thereof  received  the  injury 
<;omplained  of,  and  that  the  driver,  as  soon  as  he  perceived 
said  child,  endeavored  to  stop  said  car,  but  was  unable  to  do 
60  in  time,  and  was  not  negligent  in  the  management  of  said 
•car,  the  plaintiff  is  not  entitled  to  recover." 

That  embodies  two  propositions.  The  first  is  that  if  the 
parent  of  the  child  was  negligent,  that  negligence  is  to  be 
charged  to  the  plaintiff,  and  that  that,  with  other  facts,  is 
to  be  considered  by  the  juiy  as  a  defence.  Now  we  do  not 
understand  the  law  to  be  so.  If  a  parent  sues  for  the  loss  of 
services,  contributory  negligence  on  the  part  of  the  parent  is 
a  complete  defence ;  but  if  the  child  sues,  by  the  parent  or 
any  other  next  friend,  it  is  no  defence. 

The  next  proposition  is  decidedly  faulty.  It  puts  the  ques- 
tion of  the  child's  negligence  to  the  jury,  and  states  that  the 
child's  negligence  is  to  be  estimated  without  reference  to  his 
capacity.  The  Supreme  Court  held  in  the  Gladmon  case 
that  the  jury  must  be  instructed  that  the  negligence  imput- 
able to  a  child  must  be  estimated  with  reference  to  his  tender 
years  ;  that  *^  the  caution  required  is  according  to  the  matur- 
ity and  capacity  of  the  child,  and  this  is  to  be  determined  in 
each  case  by  the  circumstances  of  that  case."  This  part  of 
the  instruction,  omitting  that  qualification,  is  therefore 
faulty,  under  the  ruling  of  the  Supreme  Court. 
29 
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There  was  a  charge  by  the  court,  which  occupies  some  four 
pages  of  the  record,  and  the  counsel  for  the  defence  except 
generally  to  it  in  every  part.  This  is  faulty  in  form  ; 
because,  while  there  is  a  portion  of  the  charge  that  was 
objected  to,  there  are  other  portions  wholly  unobjectionable, 
and  a  general  exception  which  does  not  segregate  the  objec- 
tionable part  is  faulty  in  form.  But  we  may  say  that  even 
the  part  complained  of  is  correct. 

On  these  grounds,  the  motion  for  a  new  trial  on  the  excep- 
tions will  have  to  be  overruled. 


Waggaman  vs.  Bartlbtt. 
Law.    No.  23,675. 

5  Decided  Februftry  19, 1B88. 

I  The  Ohhf  Jubtiob  and  Joatlees  Haonkb  and  Ck>z  alttlnr. 

A  tenant  may  contract  with  his  landlord  to  quit  on  shorter  notice  than 
thirty  days,  notwithstanding  the  provisions  of  the  I^andlord  and 
Tenant's  Act  of  the  Bevised  Statutes  of  the  District  of  Colambia. 

The  Case  is  stated  in  the  opinion. 

Hugh  T.  Taggart  for  plaintiff: 

In  the  case  at  bar  the  court  below  ruled,  **  that  it  was  not 
competent  for  the  plaintiff  to  show  an  agreement  with  the 
defendant,  under  the  terms  of  which  the  tenancy  of  the 
defendant  could  be  determined  by  the  service  of  a  three  days* 
notice  to  quit,  where  default  should  be  made  in  the  payment 
of  rent,  that  such  an  agreement  would  be  in  contravention 
of  the  statute,  against  public  policy,  and  void  3  that  the 
statute  required  a  notice  of  thirty  days,  and  that  the  parties 
could  not  contract  for  a  shorter  notice." 

The  right  of  tk  landlord  to  protect  himself  against  an  unre- 
quited occupation  of  his  premises  by  a  party  who  takes  pos- 
session as  a  tenant  under  an  agreement  to  pay  rent^  is  an 
incident  of  the  jus  disponendi ;  in  availing  himself  of  it,  it  is 
difficult  to  see  wherein  he  violated  any  rule  of  public  policy. 
It  would  seem  to  be  more  consonant  with  equity  and  good 
morals,  that  the  tenant  should  not  be  allowed,  as  in  the 
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present  instance,  for  months  to  hold  the  property  without 
rendering  compensation. 

The  ruling  above  quoted,  it  is  respectfully  submitted,  is 
based  upon  a  fundamental  misconception  of  the  purport  of 
the  sections  of  the  Revised  Statutes  of  the  District  of  Col- 
umbia relating  to  landlord  and  tenant ;  obviously,  with  a 
single  exception,  these  sections  do  not  affect  in  any  way 
express  contracts  ;  on  the  contrary,  express  contracts  are 
expressly  excepted  from  the  operation  of  the  act. 

The  exception  referred  to  is  that  of  tenancies  at  will  arising 
under  the  act  through  express  contract ;  these  may  be  deter- 
mined like  the  tenancies  by  implication  provided  for  in  the- 
act  by  a  notice  of  thirty  days. 

In  the  case  at  bar  the  plaintiff  showed  an  express  contract 
(that  is,  a 'contract  of  letting  which  was  expressly  agreed  to 
by  the  parties),  and  the  tenancy  was  determined  agreeably 
to  its  provisions.  He  was,  therefore,  entitled  to  the  benefit 
of  the  summary  remedy  provided  for  such  cases  by  section 
684  of  the  statutes. 

For  a  clear  analysis  and  exposition  of  the  provisions  of  the 
sections  of  the  Revised  Statutes  relating  to  landlords  and 
tenants,  see  article  of  Mr.  Perry  in  4  Wash.  Law  Rep.,  220, 
from  which  it  appears  beyond  question  that  they  have  no 
reference  to  express  contracts. 

Notice  to  quit  is  never  required  where  the  parties  have, 
by  mutual  agreement,  fixed  the  terms  on  which  the  lease  i» 
to  terminate  ;  the  lessee  may  waive  the  right  to  require^ 
notice,  and,  for  the  same  reason,  the  right  never  arises  where 
a  lease  for  years  expires  by  its  own  limitation,  or  the  parties 
have  otherwise  made  an  end  of  it.  Conventio  mncit  legem 
Allen  vs.  Jaquish,  21  Wend.,  681. 

It  follows  that  a  new  trial  should  be  awarded. 

HiNE  &  Thomas  for  defendant: 

Bartlett  was  a  monthly  tenant.  His  tenancy  had  been 
forfeited  by  a  default  in  the  payment  of  rent ;  he  was  then 
a  tenant  at  will,  and  it  remained  only  for  Waggaman  to  turn 
him  out,  on  a  thirty  days*  notice  to  quit,  as  provided  in  the 
statute.    R.  8.  D.  Cm  sec.  684. 
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The  object  of  the  statute  being  to  protect  the  family  of 
the  tenant,  its  provisions  therefore,  like  those  provisions  of 
the  law  relating  to  exemptions  in  favor  of  debtors  in  this 
District,  cannot  be  waived.  The  agreement  in  this  case  is 
entitled  to  a  place  in  the  first  rank  among  those  agreements 
commonly  called  "  cut  throat "  agreements.  All  rights  are 
reserved  to  the  landlord,  none  to  the  tenant,  except  to  move 
out  in  three  days,  if,  perhaps  by  accident,  he  should  fail  to 
pay  his  rent.  This  court,  construing  the  statute  relating  to 
the  goods  of  a  debtor  exempted  from  execution,  has  held  that 
the  debtor  could  not  waive  the  statutory  provisions  in  his 
favor.  On  the  same  principle,  we  submit,  the  waiver  of 
thirty  days'  notice  to  quit  in  this  case  is  void. 

The  stipulation  of  Bartlett  that  on  default  in  the  pay- 
ment of  rent,  Waggaman  might,  on  a  three  days'  notice  to 
quit,  proceed  to  put  him  out,  is  unreasonable.  To  give  effect 
to  it  would  be,  we  submit,  to  give  landlords  a  remedy  in  such 
case  more  summary  than  that  given  by  the  statute.  It  is  in 
contravention  of  the  statute.  It  is  against  public  policy 
as  affecting  the  relation  of  landlord  and  tenant,  and  void. 

The  court  below  was  plainly  right,  and  the  judgment 
should  be  aflirmed. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  was  originally  a  case  before  a  justice  of  the  peace  to 
recover  possession  of  certain  premises  which,  the  complainant 
claimed,  were  held  by  Bartlett,  the  defendant,  as  tenant 
under  him.  At  the  hearing  the  defendant  appeared  and 
denied  that  he  held  the  premises  as  alleged,  and  alleged  title 
in  others  under  whom  he  held.  Bonds  were  then  entered 
into  by  both  parties  in  the  usual  form,  and  the  case  was 
certified  to  the  court  agreeably  to  the  act  of  Congress.  At 
the  trial  it  was  proved  on  the  part  of  Waggaman  that  the 
defendant  occupied  the  premises  described  in  the  papers  as 
tenant,  and  had  paid  rent  to  him  for  some  months,  and 
finally  was  in  default  for  some  months  ;  and  on  the  20th  of 
March  he  served  him  with  a  notice  to  quit;  in  writing,  within 
three  days,  according  to  the  terms  of  the  agreement  in 
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writing  between  the  parties,  which  was  itself  offered  in  evi^ 
dence.  The  agreement  thus  offered  purports  to  be  an  instru- 
ment signed  and  sealed  by  the  defendant,  in  which  he  agrees 
to  hold  the  premises  as  tenant,  under  Waggaman,  and  pay 
rent  at  the  rate  of  one  hundred  dollars  for  each  month  that 
he  shall  continue  tenant  on  the  premises,  there  being  no  term 
of  tenancy  specified.  That  agreement  also  contains  this  pro- 
vision  : 

"  And  it  is  further  provided,  as  conditiops  of  my  tenancy 
hereunder,  that  if  any  month's  rent  shall  not  be  paid  when 
the  same  shall  be  or  become  due  and  payable  as  hereinbefore 
provided,  or  if  any  breach  shall  be  made  in  any  other  of  the 
covenants  on  my  part  herein  contained,  then,  or  at  any  time 
thereafter,  it  shall  be  lawful  for  the  said  Thomas  E.  Wagga- 
man to  terminate  this  tenancy  by  a  notice  to  quU  in  vmiing  of 
three  daya^  which  notice  may  be  served  on  me  in  person  or  by 
leaving  a  copy  of  the  same  on  the  said  premises  ;  apd  upon 
the  expiration  of  the  said  notice  the  said  Thomas  E.  Wagga- 
man shall  be  entitled  to  the  immediate  possession  of  said 
premises  and  my  tenancy  hereunder  shall  immediately  cease 
and  determine." 

The  defendant  objected  to  the  admission  of  this  agree- 
ment, on  the  ground  that  it  was  signed  by  only  one  party. 
And  the  court  sustained  that  objection  at  first.  I  am  unable 
exactly  to  comprehend  the  ground  on  which  the  court  made 
this  ruling,  because  any  promise  which  is  sustained  by  a  suf- 
ficient consideration,  I  take  to  be  a  valid  promise,  although 
it  is  not  signed  by  the  promisee  also.  All  promissory  notes 
are  of  this  description.  All  agreements  or  memoranda  of 
agreements  under  the  statute  of  frauds  may  be  signed  by  one 
party,  and  are  not  necessarily  to  be  signed  by  more  than  one 
party,  and  I  take  it  that  whether  an  instrument  be  under 
seal  or  not,  if  sustained  by  a  suflicient  consideration  it  is 
binding  and  should  be  received  in  evidence  though  signed 
only  by  the  party  sought  to  be  charged.  To  pass  from  this 
point  ;  after  this  ruling  the  plaintiff  offered  the  instrument 
in  evidence  as  tending  to  show  what  the  parol  agreement 
between  the  plaintiff'  and  the  defendant  was  in  regard  to  the 
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term  of  his  tenancy,  and  for  that  purpose  it  was  admitted- 
When  it  was  read,  the  court  immediately  ruled  that  it  was 
not  competent  for  the  plain tifi*  to  show  an  agreement  with 
the  defendant  under  the  terms  of  which  the  tenancy  of  the 
defendant  could  be  terminated  by  a  three  days'  notice  to  quit 
when  default  in  payment  of  rent  should  be  had  ;  that  such 
an  agreement  would  be  in  contravention  of  the  statute  and 
against  public  policy  and  void ;  that  the  statute  required 
thirty  days'  notiqe,  and  the  parties  could  not  contract  for  a 
shorter  notice,  and  directed  the  jury  immediately  to  find  a 
verdict  for  the  defendant.  So  that  the  simple  question  pre- 
sented here  is,  whether  a  landlord  and  tenant  may  contract 
that  the  tenant  shall  quit  on  shorter  notice  than  thirty  days. 

In  order  to  determine  this  point  it  may  be  well  to  consider 
what  the  state  of  the  law  was  before  the  statute  passed. 
Originally,  if  a  man  leased  his  land  for  a  term  not  certain,  it 
was  called  a  lease  at  will,  and  if  he  held  over  a  certain  term, 
he  was  a  tenant  at  sufierance.  In  the  course  of  time,  in  the 
interest  of  agriculture,  the  courts  created  a  new  tenancy  out 
of  these,  called  a  tenancy  from  year  to  year.  In  other  words, 
they  held  that  where  a  man  leased  land  generally,  it  should 
be  held  to  be  a  lease  from  year  to  year  until  terminated  by  a 
half  year's  notice  to  quit.  Where  the  tenant  held  over  after 
the  expiration  of  his  lease,  and  where  the  landlord  recog- 
nized him  as  a  continuing  tenant  by  receiving  the  rent,  the 
courts  held  that  to  be  the  same  thing — a  tenancy  from  year 
to  year — the  principal  feature  of  which  tenancy  was  that  it 
was  to  be  terminated  with  a  notice  of  half  a  year  to  quit 
ending  with  the  current  half  year.  But  it  was  never  under- 
stood, and  we  have  found  no  decision  intimating  such  a 
thing,  that  this  rule  as  to  notice  to  quit  interfered  with  any 
convention  between  the  parties  themselves.  The  rule  is 
stated  by  Archbold  on  Landlord  and  Tenant,  page  86,  as 
follows  : 

"  A  notice  to  quit  is  required  by  law,  or  by  local  custom, 
or  by  express  stipulation  between  the  parties.  In  the  latter 
case  the  notice  must  be  such  as  has  been  agreed  upon,  whether 
the  same  would  be  required  by  law  or  be  sufficient  if  no  such 


Digitized  by  CjOOQIC 


Waogaman  v.  Bartlbtt.  455 

etipulation  existed  or  not,"  and  a  number  of  cases  are  cited 
on  this  point.  It  continues  :  "And,  therefore,  if  it  be  agreed 
between  the  parties  that  the  tenant  shall  quit  at  a  quarter's 
notice,  of  course  a  quarter's  notice  only  is  necessary.  Where 
it  is  required  by  local  custom,  the  custom  will  be  considered 
as  engrafted  upon  and  forming  part  of  the  contract  between 
the  parties,  and  must  be  complied  with.  In  the  absence  of 
express  stipulation  or  local  custom  upon  the  subject,  if  a 
tenant  holds  his  land  or  house,  &c.,  from  year  to  year 
expressly  or  impliedly,  either  the  landlord  or  he  may  deter- 
mine the  tenancy  by  giving  a  half  year's  notice  to  quit.'* 

That  was  the  condition  of  the  law,  then,  when  this  statute 
was  passed  ;  that  in  the  absence  of  an  express  stipulation,  a 
general  letting,  that  is  a  letting  having  no  definite  term, . 
could  be  terminated  by  notice  to  quit  of  one-half  year,  or 
any  other  notice  that  the  parties  themselves  should  agree 
upon.  The  letting  in  this  particular  case  comes  within  the 
description  of  a  general  letting  because  no  particular  time  is 
fixed.  The  defendant  agreed  to  hold  and  pay  so  much  rent 
as  long  as  he  should  continue  tenant  of  the  premises. 

Now  our  landlord  and  tenant  act  takes  hold  of  the  two 
very  cases  which  I  have  mentioned,  which  would  amount  to 
tenancies  from  year  to  year  at  common  law.     It  says,  sec.  5  : 

"  All  occupation,  possession,  or  holding  of  any  messuage  or 
jeal  estate  without  express  contract  or  lease" — that  is  in  one 
case,  and  "  or  by  such  contract  or  lease  the  terms  of  which 
have  expired  " — that  is,  the  other  case — "  shall  be  deemed 
and  held  to  be  tenancies  by  sufferance." 

The  first  case  is  one  which  I  mentioned  before,  where 
there  is  no  express  contract  or  lease  fixing  the  term  of  the 
tenancy.  And  the  second  is  where  a  party  holds  over  by  a 
contract  the  terms  of  which  have  expired.  The  meaning  of 
-that  is,  that  where  he  has  an  express  lease  or  contract,  and 
the  term  has  expired,  he  holds  over  under  the  same  terms 
and  conditions  contained  in  the  lease  which  has  expired.  In 
these  two  cases  the  law  declares  that  there  shall  be  a  tenancy 
by  sufferance.  Then  it  goes  on  to  provide  that  all  estates  at 
will  and  sufferance  may  be  terminated  by  notice  to  quit  of 
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thirty  days,  &c.  In  other  words,  it  says  that  those  cases,. 
which,  at  common  law,  would  be  called  estates  from  year  to 
year,  shall  hereafter  be  called  by  a  new  term,  that  is,  estates 
by  sufferance,  but  that  whereas  in  common  law  they  could 
only  be  determined,  in  the  absence  of  express  contract,  by  a 
half  year's  notice  to  quit,  thenceforth  they  may  be  deter- 
mined by  thirty  days'  notice  to  quit.  In  both  cases  supposed, 
there  is  no  express  contract  as  to  the  notice  to  quit.  Of 
course  if  a  party  holds  without  any  express  contract  or  lease 
there  is  no  notice  required  ;  or  if  he  holds  according  to  the 
terms  of  the  lease  which  has  expired,  the  same  thing  may  be 
remarked.  Because  where  a  definite  term  is  fixed,  as  in  this 
case,  there  is  never  any  notice  to  quit  or  stipulation  for  any 
notice  to  quit ;  and  particularly  there  would  not  be  any 
stipulation  in  a  definite  lease,  for  notice  to  quit  after  the 
lease  had  expired  and  durins^  that  time  to  which  it  did  not 
apply. 

So  that  both  the  cases  to  which  this  statute  applies,  and 
in  which  it  provides  that  thirty  days  notice  shall  be  suffi- 
cient, are  cases  where  there  was  no  express  contract  at  all  as 
to  notice.  The  statute,  therefore,  does  not  provide  any  rule 
for  the  case  of  an  express  agreement  between  the  landlord 
and  tenant  as  to  the  time  of  notice  to  quit.  It  does  not 
profess  to  act  upon  that  case  at  all,  and  contains  nothing 
which,  by  necessary  implication,  interferes  with  the  entire 
control  of  the  parties  over  this  subject .  That  being  the  case, 
we  are  unadvised  that  there  is  any  authority,  and  we  do  not 
see  that  there  is  any -rule  of  law,  for  the  proposition  that  a 
landlord  and  tenant  may  not  stipulate  between  themselves 
as  to  the  length  of  notice  to  quit.  It  was  put  upon  the 
ground  of  public  policy  in  the  court  below.  Well,  the  same 
thing  may  be  said  of  a  half-year's  notice  to  quit  at  common 
law.  That  was  a  rule  of  public  policy  in  the  interest  of 
agriculture,  so  that  the  tenant  should  not  be  ejected  without 
an  opportunity  to  harvest  his  crops,  &c.  Yet  that  rule  does 
not  interfere  with  the  right  of  the  parties  to  modify  the 
contract  by  rule  among  themselves.  In  argument,  it  was 
likened  to  an  exemption  law,  which  not  only  protects  the 
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property  from  the  creditors,  but  from  a  party's  own  acts.  A 
case  was  cited* from  New  York,  well  reasoned,  in  which  it 
was  held  that  the  tenant  could  not  relieve  himself  of  this 
privilege  of  exemption  ;  and  it  was  argued,  by  parity,  that 
this  was  a  case  of  that  sort ;  that  the  party  should  not  be 
allowed  to  bind  himself  to  leave  on  less  than  thirty  days* 
notice,  and  ought  not  to  be  allowed  to  contract  himself  out 
of  that  privilege  or  exemption.  But  there  is  this  manifest 
difference.  An  exemption  law  protects  a  man  from  the 
seizure  of  his  own  property  by  his  creditors ;  it  protects  his 
household.  In  that  New  York  case  it  was  held  to  protect 
him  from  his  own  contract  subjecting  his  property  to  the 
claims  of  creditors.  But  no  exemption  law,  or  rule  of  public 
policy,  which  we  are  acquainted  with,  entitles  a  man  to  re- 
tain  possession  of  any  other  man's  property.  Where  a  man 
has  a  lease  for  a  definite  term,  that  lease  is  the  limit  of  his 
interest  in  that  property.  Every  day  beyond  that  time  that 
he  occupies  it  is  an  encroachment  upon  the  property  of 
another  person,  that  is,  his  landlord.  So,  if'a  man  agrees  to 
vacate  property  when  his  landlord  shall  require  it  after  an 
agreed  notice,  or  without  notice — one  day's  notice  or  ten — 
any  occupation  of  that  property  beyond  the  period  stipulated, 
is  the  occupation  of  his  landlord's  property  and  not  his  own. 
We  are  unable  to  see  why  the  tenant  cannot  stipulate  to 
give  up  another  person's  property  generally,  and  a  fortiori, 
whj  he  cannot  stipulate  that  if  he  does  not  pay  the  rent  he 
will  vacate  the  premises  within  a  given  time. 

For  these  reasons  we  think  the  ruling  of  the  court  is 
erroneous  on  this  point.  That  is  the  only  point  presented  in 
the  bill  of  exceptions.  The  plaintiff  is  entitled  to  a  new 
trial. 
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Fifth  Baptist  Church    • 
vs. 
Baltimore  and  Potomac  Railroad  Company 
Law.    No.  17,470. 

5  Deelded  Jane  B,  18S8. 

}  The  Cbixv  Justice  and  Jnatices  Haohsb  and  Oox  tittinc- 

1.  Plaintiff  recovered  in  the  Circuit  Coart  of  this  District  a  Judgment  in 
an  action  of  tort.  On  appeal  to  the  Supreme  Court  of  the  United 
States  the  judgment  was  afi9rmed  with  costs  and  interest,  until 
paid,  ^'  at  the  same  rate  per  annum  that  similar  judgments  bear  in  the 
courts  of  the  District  of  Columbia/' 

Hddy  That  these  words  are  not  to  be  taken  as  directing  an  inquiry  into 
the  character  of  the  action  in  which  the  judgment  below  was  ren- 
dered, but  merely  as  indicating  that  the  rate  per  centum^  at  which  the 
interest  must  be  computed,  shall  be  no  higher  or  lower  than  the  legal 
rate  in  the  jurisdiction  where  the  judgment  was  originally  recovered. 

2.  And  it  aeems^  per  Hagner,  J.,  that  a  judgment  founded  on  tort, 
recovered  in  the  cotirts  of  this  District,  bears  interest  from  its  rendi- 
tion to  its  satisfaction. 

The  Case  is  stated  in  the  opinioD. 

J.  J.  Darlington  for  plaintift*. 

Enoch  Tott^n  for  defendant. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

In  June,  1879,  the  plaintiff'  recovered  a  judgment  against 
the  defendant  in  the  Circuit  Court,  in  an  action  of  tort, 
which  was  affirmed  by  this  court  in  General  Term.  An 
appeal  was  taken  to  the  Supreme  Court  of  the  United  States, 
which,  at  the  October  Term,  1882,  passed  the  following  order : 

"  Whereas,  in  the  present  term  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-two,  the 
Baid  cause  came  on  to  be  heard  before  the  said  Supreme 
Court,  on  the  said  transcript  of  record,  and  was  argued  by 
X50unsel.  On  consideration  whereof  :  It  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said 
Supreme  Court,  in  this  cause,  be,  and  the  same  is  hereby 
affirmed  with  costs  and  interest,  until  paid,  at  the  same  rate 
per  annum  that  similar  judgments  bear  in  the  courts  of  the 
District  of  Columbia." 

Upon  the  reception  of  this  mandate  by  the  court  of  the 
District,  the  defendant  tendered  payment  of  the  judgment 
and  costs  without  interest,  but  the  plaintiff  refused  to  receive 
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this  amount  unless  the  defendant  should  also  pay  the  interest 
from  the  date  of  the  recovery  of  the  judgment  in  the  Circuit 
Oourt.  The  defendant  thereupon  filed  a  petition  to  the  Gen- 
eral Term,  in  which  it  oftered  to  bring  into  court  the  amount 
of  the  judgment  and  costs,  and  prayed  that  an  order  should 
be  made  entering  the  judgment  satisfied  upon  the  payment 
of  the  amount  thus  tendered. 

It  is  contended  upon  the  part  of  the  defendant :  First,  that 
«nder  the  language  of  the  mandate,  the  lower  court  is  required 
to  examine  into  the  nature  of  the  action  and  ascertain 
whether  it  is  one  in  which  a  plaintifl:*  is  entitled  to  interest 
from  the  rendition  of  the  judgment  (as  in  such  cases  only  can 
interest  be  added,  according  to  the  order  of  the  Supreme 
Court);  and,  second,  that  according  to  the  law  and  practice 
of  the  courts  of  the  District  of  Columbia,  interest  is  not 
chargeable  in  an  action  of  tort  like  the  present. 

In  our  opinion,  the  words  relied  on,  "  at  the  same  rate  per 
annum  that  similar  judgments  bear  in  the  courts  of  the 
District  of  Columbia,"  are  not  to  be  taken  as  directing  an 
inquiry  into  the  character  of  the  action  in  which  the  judg- 
ment below  was  rendered,  but  merely  as  indicating  that  the 
rate  per  centum,  at  which  the  interest  must  be  computed,  shall 
be  no  higher  or  lower  than  the  legal  rate  in  the  jurisdiction 
where  the  judgment  was  originally  recovered. 

And  this  sufficiently  appears  from  the  statutes  and  from 
the  rules  of  the  Supreme  Court  bearing  upon  the  subject. 

Nothing  could  be  more  obviously  just  than  that  something 
in  the  way  of  penalty  or  additional  costs  should  be  applied, 
in  the  discretion  of  the  appellate  court,  to  deter  frivolous 
appeals.  Unless  such  power  existed,  the  losing  party  would  . 
have  every  motive  for  an  appeal,  and  none  for  acquiescing 
in  the  judgment  below.  And  this  would  be  especially  the 
case  where  the  judgment  grew  out  of  a  personal  action 
founded  in  tort,  where,  at  common  law,  the  death  of  either 
party  would  cause  an  abatement  of  the  action.  Accordingly, 
at  a  very  early  day  in  England  (1486),  the  statute  8  Henry 
VII,  ch.  10,  was  passed,  in  these  w^ords  : 

"Item,  That   where   oftentimes  plaintiff*  or  demandant. 
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plaintiffs  or  demandants,  that  have  judgment  to  recover,  be 
delayed  of  execution,  for  that  the  defendant  or  tenant, 
defendants  or  tenants,  against  whom  judgment  is  given,  or 
other,  that  been  bound  by  the  said  judgment,  sueth  a  writ  or 
writs  of  error  to  annul  and  reverse  the  said  judgment,  to  the 
intent  only  to  delay  execution  of  the  said  judgment :  It  is 
enacted,  &c.,  ♦  ♦  •  that  if  any  such  defendant  or  ten- 
ant, defendants  or  tenants,  or  any  other,  that  shall  be  bound 
by  the  said  judgment,  sue,  afore  execution  had,  any  writ  of 
error  to  reverse  any  such  judgment,  in  delaying  of  execution, 
that  then  if  the  same  judgment  be  affirmed  good  in  the  said 
writ  of  error,  and  not  erroneous,  or  that  the  said  writ  of 
error  be  discontinued  in  the  default  of  the  party,  or  that  any 
person  or  persons  that  sueth  writ  or  writs  of  error,  be  non- 
sued  in  the  same,  that  then  the  said  person  or  persons,  against 
whom  the  said  writ  of  error  is  sued,  shall  recover  his  c(Wte 
and  damages  for  his  delay  and  wrongful  vexation  in  the  same, 
by  discretion  of  the  justice  afore  whom  the  said  writ  of  error 
is  sued." 

At  common  law,  no  costs  were  allowable  on  a  writ  of  error ; 
and  as  there  could  be  no  damages,  strictly  speaking,  on  a 
writ  of  error,  but  only  a  reversal  or  affirmance  of  the  judg- 
ment, it  was  evident  that  the  expression  "  costs  and  damages  " 
was  intended  to  give  new  penalties  not  previously  existing. 
The  fact  that  all  interest  was  considered  usurious  and  illegal 
until  the  reign  following  the  passage  of  this  act,  explains  the 
failure  of  the  courts  to  carry  into  effect  its  provisions  by 
allowing  interest  by  way  of  damages.  The  unwillingness  of 
the  judges  to  enforce  the  recovery  of  the  damages  in  any 
form,  w^as  very  clearly  evinced  by  the  passage  of  a  subse- 
quent act,  the  19  Henry  VII,  chap.  20,  which  recites  at 
length  the  passage  of  the  former  statute,  and  then  proceeds 
as  follows  :  "  Which  act  or  ordinance  hath  not  been  as  yet 
duly  put  in  execution,  by  reason  whereof,  as  well  plaintiffs 
as  demandants,  in  divers  actions  by  them  sued  sith  the 
making  of  the  said  statute,  have  been  oftentimes  delayed  of 
their  execution,  to  their  great  and  importable  hurt,  loss  and 
charges ;  wherefore,  the  King,  our  sovereign  lord,  by  the 
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advice  of  the  lords  spiritual  and  temporal,  and  the  commons, 
in  this  present  Parliament  assembled,  and  by  authority  of 
the  same,  ordaineth,  establisheth  and  enacteth,  that  the  said 
act  made  the  third  year  of  his  reign,  concerning  the  prem- 
ises, be  good  and  effectual,  and  that  from  henceforth,  it  be 
duly  put  in  execution." 

Both  of  these  statutes  were  in  force  in  Maryland.  (Kilty, 
p.  228-80.) 

Mr.  Sellon,  Vol.  II,  p.  446,  says : 

*'  It  is  observable  that  the  statute  of  Henry  VII  particu- 
larly mentions  costs  and  damages^  clearly  showing  that  the 
legislature  intended  something  more  than  the  mere  costs. 
And  indeed  were  it  otherwise,  it  might  often  be  advantage- 
ous to  the  party  against  whom  judgment  is  obtained,  to  delay 
execution  by  writ  of  error,  even  upon  payment  of  the  costs, 
inasmuch  as  if  the  amount  of  such  judgment  were  consider- 
able, the  very  interest  of  the  money,  by  delay  of  payment, 
might  exceed  the  costs  in  the  writ  of  error  ;  for  this  reason, 
therefore,  interest  from  the  time  of  signing  the  judgment 
until  the  affirmance  thereof,  is  now  generally  allowed  and 
added  to  the  costs  by  way  of  damages." 

In  1781,  in  the  case  of  Zinck  vs.  Lancton,  Douglass,  749, 
Lord  Mansfield  said  that  the  word  "  damage,"  in  the  statute, 
must  mean  something  different  from  costs,  as  both  words  are 
used,  and  he  determined  that  interest  on  the  amount  of  the 
judgment  ought  to  be  the  measure  of  such  damages ;  and  a 
rule  was  made  absolute  that  the  master  should  compute 
interest  on  the  verdict  from  the  day  of  signing  final  judg- 
ment below  down  to  the  time  of  the  taxation  of  costs  on  the 
affirmance  of  the  judgment. 

And  in  Entwisle  vs.  Shepherd,  2d  Term  Rep.,  78,  which 
was  an  action  brought  on  a  judgment  recovered  in  the  Com- 
mon Pleas,  decided  six  years  afterwards,  BuUer,  J.,  said  : 
*^  Under  the  statute  of  Henry  VII,  it  is  now  settled  that  the 
party  has  to  pay  interest  on  the  judgment ;  and  provided  by 
the  course  of  the  couit,  interest  is  not  computed  in  the 
allowance  of  costs,  the  jury  would  give  interest  in  the  name 
of  damages." 
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This  was  the  state  of  the  law  in  England  when  the  act  of 
Congress  of  1789  was  passed,  which  declared  (Sec.  1010  Rev. 
Stats.),  "where,  upon  a  writ  of  error,  judgment  is  affirmed 
in  the  Supreme  Court,  or  a  circuit  court,  the  court  shall 
adjudge  to  the  respondent  in  error  just  damages  for  his  delay 
and  single  or  double  costs  at  its  discretion." 

In  execution  of  this  statutory  provision,  the  Supreme 
Court  originally  adopted  a  rule  fixing  the  "damages"  in  the 
form  of  interest  at  six  per  cent,  except  under  special  circum- 
stances, where  the  rate  was  fixed  at  ten  per  cent.  And  in 
8  Peters,  481,  the  court  reformed  a  judgment  rendered  at  a 
previous  term,  where  the  interest  had  been  omitted,  so  that 
the  judgment  should  read  thus :  "It  is  adjudged  and  ordered 
by  this  court,  that  the  judgment  of  said  Circuit  Court  in  this 
case  be,  and  the  same  is  hereby,  affirmed  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  annum." 

This  rule,  giving  a  uniform  rate  of  six  per  cent,  interest 
without  reference  to  the  law  in  the  State  from  which  the 
appeal  was  taken,  worked  injustice  in  those  jurisdictions 
where  the  rate  of  interest  exceeding  that  per  centum,  and 
this  matter  being  brought  to  the  attention  of  the  court.,  in 
Sneed  vs,  Wister,  8  Wheaton,  691,  and  in  other  cases,  the 
rule  was  modified,  at  the  December  Term,  1851,  to  read  as 
follows : 

No.  62.  "In  cases  where  a  writ  of  error  is  prosecuted  in 
the  Supreme  Court  and  the  judgment  of  the  inferior  court 
is  affirmed,  the  interest  shall  be  calculated  and  levied,  from 
the  date  of  the  judgment  below  until  the  same  is  paid,  at 
the  same  rate  that  similar  judgments  bear  interest  in  the 
courts  of  the  State  where  such  judgment  is  rendered."  "  The 
same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  in  chancery,  unless  otherwise  ordered  by  this 
court." 

This  last  rule  was  considered  by  Mr.  Chief  Justice  Taney, 
in  the  case  of  Hemmenway  vs.  Fisher,  20  How.,  255,  i& 
which  he  says :  "  By  this  last  mentioned  rule,  judgments  at 
common  law  and  decrees  in  chancery,  upon  affirmance  in 
this  court,  carry  interest  until  paid ;  and  the  interest  is  to  be 
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calculated  according  to  the  rate  of  interest  allowed  in  the  State  in 
which  the  judgment  or  decree  of  the  court  below  was  given  " 

This  construction  of  the  statute  and  rule  is  that  which  is 
adopted  by  Mr.  Curtis  in  his  Commentaries,  sec.  396.  Na 
distinction  is  made  in  this  statute  or  in  the  rules  of  the 
Supreme  Court  as  to  the  character  of  the  action  on  which 
the  judgment  is  rendered.  The  object  of  the  interest  by 
way  of  damages  is  to  give  the  appellee  just  damages  for  his 
delay,  and  it  is  obvious  that  a  greater  necessity  exists  for 
discouraging  appeals  in  actions  in  personam^  for  the  reasons 
we  have  heretofore  assigned,  than  in  actions  brought  upon 
contracts  where  the  suit  can  be  continued  notwithstanding 
the  death  of  the  party  plaintilF. 

In  our  judgment  the  rule  was  intended  to  apply  to  all  cases 
of  appeals,  at  law  or  in  equity,  whatever  may  have  been  the 
form  of  the  action. 

Second.  Speaking  for  myself  alone,  I  will  further  say,, 
that  if  the  propriety  of  the  charge  of  interest  on  this  judg- 
ment were  dependent  upon  the  character  of  the  action,  I 
have  no  doubt,  in  that  event,  equally,  the  plaintiff  was  en- 
titled to  recover  interest  on  this  judgment  from  the  time  of 
its  rendition,  at  the  rate  of  six  per  cent. 

In  opposition  to  this  view  it  was  argued  that  interest  was 
not  chargeable  at  common  law  on  a  judgment  in  tort.  This 
is  true,  and  it  was  equally  true  at  the  common  law  with  re- 
spect to  all  contracts,  and  so  remained  until  the  87  Henry  VlTEy 
eh.  9,  which  repealed  the  existing  laws  that  denounced  all 
reception  of  interest  as  usury.  But  from  a  very  early  day 
in  Maryland  interest  was  computed  upon  judgments,  upon 
affirmance  on  appeal,  and  so  far  as  I  can  see,  without  respect 
to  the  character  of  the  action. 

Naturally,  the  books  of  reports  of  the  appellate  courts 
would  seldom  set  forth  the  form  of  such  entries  in  the  lower 
courts  ;  but  they  do  contain  some  cases  on  the  subject. 

Thus  in  Hook  vs.  Boteler,  8  H.  &;  McH.,  decided  in  1798,  a 
judgment  was  recovered  under  the  act  of  9  Anne,  ch.  14, 
which  gave  an  action  to  recover  back  money  won  at  gaming^ 
where  over  £10  was  lost  at  a  sitting.    The  action  was  in  no 
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seDse  founded  upon  contract,  but  was  a  statutory  remedy  to 
recover  the  money  lost.  The  verdict  was  for  the  defendant, 
under  the  instruction  of  the  court,  but  it  was  reversed  in  the 
court  of  appeals  and  judgment  entered  for  £120  damages 
and  costs,  which  damages  were  represented  by  interest  upon 
the  judgment. 

So  in  Howard  vs,  Warfield,  4  H.  &  McH.,  38,  decided  in 
1797. 

These  cases  were  before  the  cession  of  the  District  by 
Maryland.  The  early  Maryland  cases,  about  the  time  of  the 
cession,  seem  to  admit  the  correctness  of  this  practice,  with- 
out reference  to  the  form  of  action.  Contee  vs,  Findlay,  1 
H.  &  J.,  881  (1802)  ;  Johnson  vs.  Goldsborough,  ibid,  499 
(1804). 

We  were  refeiTed  to  the  act  of  June  24, 1812  (sec.  829  B. 
8.  D.  C),  as  the  earliest  authority  for  the  addition  of  inter- 
est upon  any  judgment  in  the  courts  of  the  District.  That 
act  provided,  "  upon  all  judgments  rendered  on  the  common 
law  side  of  the  court,  in  actions  founded  on  contracts^  interest 
at  the  rate  of  six  per  centum  per  annum  shall  be  awarded 
on  the  principal  sum  due  until  the  judgment  shall  be  satis- 
fied ;  and  the  amount  which  is  to  bear  interest,  and  the 
time  from  which  it  is  to  be  paid,  shall  be  ascertained  by  the 
verdict  of  the  jury  sworn  in  the  case  ; "  and  it  is  insisted 
that  no  right  to  allow  interest  on  judgments  existed  before 
the  passage  of  that  act,  and  that  it  contains  a  distinct  limi- 
tation of  the  allowance  of  interest  to  "  actions  founded  on 
contracts.^^ 

What  the  purpose  of  the  legislature  was  in  passing  this 
statute,  we  can  only  conjecture.  It  may  have  been  because 
the  existing  practice  here  was  unknown  to  Congress ;  or  be- 
cause a  difierent  practice  prevailed  in  the  courts  in  the  two 
portions  of  the  District ;  or  because  the  interest  had  been 
entered  in  different  ways  upon  judgments  rendered  in  the 
courts  in  the  Maryland  territory.  Certain  it  is  that  it  was 
not  the  origin  of  the  practice  of  allowing  interest  upon 
judgments  in  those  courts  held  in  Washington  city.  We 
have  examined  the  earliest  dockets  of  the  circuit  court, 
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accessible  at  this  tinae — ^those  of  1802 — and  we  find  that 
judgments  were  constantly  entered,  at  that  period,  with  an 
allowance  of  interest,  in  some  cases  from  a  date  previous  to 
the  suit,  and  in  others  from  the  date  of  the  judgment.  The 
act  of  1812,  then,  was  not  the  origin  of  the  practice.  Nor 
do  I  see  that  it  implies  a  negation  of  the  right  to  interest 
upon  judgments  not  founded  upon  contract.  It  only  secures 
to  the  jury  the  power  to  allow  interest  in  that  class  of  cases 
from  a  date  previous  to  the  judgment ;  but  it  leaves  the 
computation  in  actions  of  tort  where,  as  I  think,  it  had 
previously  been,  to  be  reckoned  from  the  date  of  the  judgment 

Justices  of  the  peace  within  the  District  have  jurisdiction 
in  a  large  class  of  civil  cases,  whether  in  debt  or  damage,  or 
injury  to  person  or  property,  and  they  are  required  to  enter 
their  judgments  in  dockets  which  they  are  obliged  to  keep. 
By  section  1007  R.  S.  D.  C,  their  "judgments  shall  bear  in- 
terest from  their  date  until  satisfied,"  and  this  by  virtue  of 
the  act  of  March,  1 823.  No  distinction  is  here  made  between 
judgments  recovered  in  variant  forms  of  action.  The  lan- 
guage embraces  adjudgments  whether  sounding  in  contract 
or  tort.  And  no  good  reason  can  be  perceived  why  a 
different  rule  should  prevail  with  respect  to  judgments  ren 
dered  by  justices  of  the  peace  and  .those  rendered  by  the 
superior  courts  of  the  District,  especially  as  the  judgment  of 
the  justice  may  become,  by  appeal,  the  judgment  of  the 
Supreme  Court  of  the  District.  We  should  expect  to  find 
symmetry  rather  than  needless  disagreement  between  essen- 
tial parts  of  the  same  system  ;  and  the  explicit  language  ot 
section  1007  must  certainly  go  far  towards  clearing  up  any 
doubts  aQ  to  the  proper  form  of  judgments  in  this  court. 

The  language  of  our  rule,  No.  70,  seems  to  recognize  no 
difference  between  the  form  of  entry  of  judgments  in  con- 
tract and  in  tort.  Its  language  is :  '^  Whatever  the  cause  of 
action  may  bCy  if  the  judgment  be  for  the  recovery  of  money, 
it  shall  be  awarded  generally,  without  any  distinction  of 
debt  from  damages,  thus :  "  It  is  considered  that  the  plaintiff 
recover  against  the  defendant  f- ,  uMh  interest  as  afore- 
said/' &c. 
80 
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But  I  consider  that  the  language  of  section  718  R.  S.  D. 
C  is  almost  conclusive  of  the  question.  It  declares  (speak- 
ing in  1870)  that  ^'the  rate  of  interest  on  judgments  or 
decrees  •  •  ♦  shall  continue  to  be  six  per  cent.;  not 
upon  judgments  on  contracts  alone,  but  upon  all  judgments^ 
as  well  as  upon  decrees,  then  for  the  first  time  specially  desig- 
nated in  a  statute  as  bearing  interest.  No  sound  reason  cao 
be  assigned  why  the  legislature  should  recognize  the  propriety 
of  allowing  interest  upon  a  judgment  arising  out  of  a  con- 
tract which  would  not  equally  apply  to  a  judgment  upon  a 
tort.  Indeed,  the  reason  originally  assigned  at  the  common 
law  for  denying  interest  is  confined,  in  terms,  to  the  case  of 
a  sum  certain,  payable  at  a  given  day.  As  formulated  in 
the  earlv  authorities  it  amounted  to  this :  that  the  action  of 
debt  was  the  only  mode  of  recovering  a  sum  certain,  except 
where  there  was  a  breach  of  covenant,  and  in  that  action  as 
the  defendant  was  commanded  to  render  the  debt,  the  pay- 
ment of  the  specific  sum,  without  anything  more,  answered 
the  action  and  put  an  end  to  the  suit ;  and  thus  the  interest, 
forming  no  part  of  the  original  debt,  was  created  only  by 
the  nature  of  the  security.  It  was  argued  that  this  general 
rule  would  prevent  acts  of  kindness  from  being  converted 
into  mercenary  bargains  ;  and  as  it  would  thus  be  the  inter- 
est of  traders  to  press  for  payment,  it  would  tend  to  check 
the  pernicious  extension  of  credit,  so  often  injurious  to  both 
parties.     Anderson  v.  Dwyer,  1  Sch.  &  Lefr.,  303. 

But  none  of  these  considerations  apply  to  an  action  of 
tort.  The  jury  is  not  called  upon  to  determine  that  a  speci- 
fic sum  was  due  at  a  designated  day,  and  to  add  interest, 
as  such,  from  the  day  named.  They  are  simply  to  award 
compensatory  or  perhaps  punitive  damages  in  a  just  amount, 
which  they  return  as  their  verdict,  as  a  principal  sum.  And 
the  question  for  consideration  simply  is  whether  a  defend- 
ant in  such  a  case,  who  may  have  maimed  a  plaintift'  so 
that  he  was  in  danger  of  death,  or  destroyed  his  property, 
or  debauched  his  child,  after  using  his  wealth  to  put  oft' 
the  trial  to  the  latest  day,  may  delay  payment  of  the  judg- 
ment with  impunity,  without  liablity  for  a  cent  of  interest. 
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while  the  plaintiff  is  following  him  through  motions  for  a 
new  trial,  and  prosecuting  suits  in  equity  to  set  aside  con- 
veyances, executed  with  the  design  of  wearing  out  the 
patience  and  exhausting  the  means  of  the  person  he  has 
injured. 

I  can  see  no  reason  for  any  such  discrimination  in  favor 
of  such  a  class  of  defendants. 

Again,  I  think  the  language  of  section  966  R.  8.  D".  S.,  if 
not  decisive  of  this  question  in  itself,  is  certainly  of  the 
greatest  force  as  showing  what  class  of  judgments  was 
referred  to  by  Congress  when  it  fixed  the  rate  of  interest  in 
the  District  of  Columbia  by  section  713  R.  S.  D.  C. 

That  section  declares  :  "  Interest  shall  be  allowed  on  all 
judgments  in  civil  causes  recovered  in  a  circuit  or  district 
court,  and  may  be  levied,"  &c.,  "  and  shall  be  calculated  from 
the  date  of  the  judgment  at  such  rate  as  is  allowed  by  law 
on  judgments  recovered  in  the  courts  of  such  States." 

No  one  can  doubt  that  a  judgment  in  tort,  recovered  in 
'  the  Circuit  Court  in  Baltimore  would  bear  interest  under  this 
section.  Why  should  a  different  rule  prevail  here,  in  favor 
of  a  defendant  who  has  been  found  culpable,  by  the  verdict 
of  a  jury  ?  If  this  section  applies  to  the  courts  of  the  Dis- 
trict, it  ends  the  inquiry.  And  if  it  be  supposed  that  onr 
local  law  should  be  the  guide  in  the  inquiry,  then  sec.  713  of 
the  local  law,  when  considered  in  the  light  of  this  section, 
must  be  held  equally  conclusive  of  the  question  before  us. 

In  Gibson  vs.  Engine  Co.  (6th  Ohio  Circuit  Reps.,  135), 
the  presiding  justice  held  that  where  the  entry  of  the  judg- 
ment was  delayed  by  the  acts  of  the  opposite  party,  interest 
on  the  verdict  was  proper,  whether  the  action  sounds  in  con- 
tract or  in  tort ;  and  that  if  the  action  is  upon  contract  the 
verdict  draws  interest  from  the  first  day  of  the  term,  but  if 
ex  delicto,  from  the  date  of  the  rendition  of  the  judgment. 

In  the  case  of  the  District  of  Columbia  vs.  B.  &  P,  Rail- 
road Co.,  1  Mackey,  380,  the  present  defendant  had  been 
sued  by  the  District  to  obtain  the  amount  of  a  judgment 
recovered  by  one  Barnes  against  the  District,  for  an  injury 
resulting  from  falling  into  an  excavation  in  the  street,  made 
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by  the  railroad  company.  The  District  paid  Barnes  the 
amount  of  the  jadgment,  with  costs  and  interest  from  its 
rendition,  and  then  brought  suit  against  the  company  and 
recovered  judgment,  which  was  affirmed  by  the  Supreme 
Court.  The  company,  there,  as  in  this  case,  insisted  that  it 
was  only  liable  for  the  principal  of  the  judgment  recovered 
by  Barnes,  and  that  the  District  had  paid  him  the  intereet 
in  its  own  wrong  and  could  not  recover  it  from  the  company. 
The  General  Term  decided  that  the  company  was  liable  to 
return  to  the  District  the  entire  amount  it  had  paid  to 
Barnes.  And  I  regard  this  as  a  decision  that  Barnes  was 
justly  entitled  to  interest  upon  his  judgment,  for  if  the 
interest  was  not  a  just  charge  against  the  District,  the  Gen- 
eral Term  could  never  have  justified  its  exaction  from  the 
company.  It  surely  would  not  have  required  the  company 
to  pay  the  fees  of  Barnes'  lawyers  if  the  District  had  care- 
lessly or  wrongfully  paid  them,  with  the  principal  of  the 
judgment.  I  think  we  decided  this  question,  effectively,  in 
that  case,  and  for  this  reason,  with  the  others  I  have  men. 
tioned,  I  consider  it  the  law  of  this  District  that  a  judgment 
founded  on  a  tort  bears  interest  from  its  rendition  to  its 
satisfaction^ 
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Emma  S.  Burdbttb  vs.  Oliveb  P.  Burdbtte. 

5  DMlded  Jao«  14,  IMS. 

i  Jusnois  Haqnbb.  Oox  and  Jamm  sitting  • 

Bquitt.    No.  8,180. 

1.  Section  876  and  877  of  the  Bevised  Statates  of  the  Diatrict  of  Colum- 
bia, regalating  the  competency  of  parties  to  actions,  suits,  dbo.,  as 
witnesses,  does  not  apply  to  suits  for  divorce  a  vinculo. 

2«  But  in  a  suit  for  a  diyorce  from  bed  and  board,  on  the  nound  of 
cruelty,  the  petitioner  may,  under  the  98th  Bquity  rule  of  this  court, 
be  examined  as  a  witness  as  to  any  cruel  or  inhuman  treatment. 


alleged  in  the  petition  to  liave  taken  place  where  no  witness  was 
present  competent  to  testify.  In  all  other  cases  the  parties  are  in- 
competent. 

The  Case  is  stated  in  the  opinion. 

Cook  &  Cole  for  complainant. 

J.  J.  Darlington  for  defendant. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  divorce  a  vinculo.  In  taking  the  testi- 
mony before  an  examiner,  the  petitioner  was  offered  as  a 
witness  in  her  own  behalf,  and  upon  objection  by  counsel  for 
the  defendant,  the  question  of  her  competency  was  certified 
by  the  examiner  to  the  Special  Term  in  Equity.  By  that 
court  it  has  been  certified  to  be  heard  here  in  the  first  in- 
stance. 

It  seems  to  have  been  very  commonly  supposed  by  the  bar 
that  section  876  of  the  Revised  Statutes  for  this  District 
authorizes  the  examination  of  parties  to  suits  for  divorce  in 
all  cases  except  where  adultery  is  charged  as  the  ground  of 
the  application  ;  and  this  error  has  led  to  fruitless  suits  and 
to  unnecessary  costs. 

The  competency  of  parties  to  testify  is  regulated  by  sec- 
tions 876  and  877  of  the  Revised  Statutes,  which  are  drawn 
from  section  1  of  the  act  of  July  2, 1864, 13  Stats,  at  Large, 
879.  Section  876  provides  that,  "  On  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  any  inquiry  arising 
in  any  suit,  action,  or  other  proceeding  in  any  court  of  justice 
in  the  District,  *  *  *  the  parties  thereto,  and  the  persons 
ill  whose  behalf  any  such  action  or  proceeding  may  be 
brought  or  defended,  and  all  persons  interested  in  the  same, 
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shall,  except  as  provided  in  the  following  section,  be  com- 
petent and  compellable  to  give  evidence,  either  viva  voce  or 
by  deposition,  according  to  the  practice  of  the  court,  on 
behalf  of  any  of  the  parties  to  the  action  or  other  proceed- 
ing- 
Section  877  provides  that,  "Nothing  in  the  preceding 
section  shall  render  any  person  who  is  charged  with  an 
offense  in  any  criminal  proceeding  competent  or  compellable 
to  give  evidence  for  or  against  himself ;  or  render  any  person 
ijompellable  to  answer  any  question  tending  to  criminate 
himself ;  or  render  a  husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife,  or  a  wife  competent  or 
compellable  to  give  evidence  for  or  against  her  husband,  in 
any  criminal  proceeding  or  in  any  proceeding  instituted  in 
consequence  of  adultery. 

"Nor  shall  a  husband  be  compellable  to  disclose  any  com- 
munication made  to  him  by  his  wife  during  marriage ;  nor 
shall  a  wife  be  compellable  to  disclose  any  communication 
made  to  her  by  her  husband  during  marriage." 

Undoubtedly,  if  taken  literally,  the  language  of  section 
876  would  include  suits  for  divorce  a  vinculo;  but  we  think 
that  it  is  not  to  be  so  taken,  and  that  several  provisions  of 
the  next  section  indicate  the  paramount  reasons  of  public 
policy  which  forbid  us  to  apply  at  all  to  parties  to  divorce 
suits,  the  general  provision  which  allows  parties  to  suits  to 
testify  as  witnesses. 

It  is  to  be  remembered  that,  althrough  mariage  originates 
in  the  consent  of  parties,  that  relation,  once  established,  has 
always  been  treated  by  the  common  law  and  by  the  laws  of 
all  nations  as  an  institution  of  society,  in  which  society  had 
an  interest  which  was,  if  possible,  paramount  to  that  of  the 
parties  themselves ;  and  that,  long  before  the  act  of  1864,  it 
was  settled  to  be  a  matter  of  public  policy,  recognised  by 
legislative  and  judicial  authority,  that  the  parties  themselves 
should  have  no  power  to  dissolve  or  impair  its  obligations 
by  their  own  act.  This  policy  is  not  only  recognized  but 
declared  in  the  most  impressive  manner  by  several  of  the 
provisions  of  section  877.    It  might  seem  that  nothing  could 
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be  more  important  to  society  than  the  conviction  and  pun- 
ishment of  criminals  who  violate  its  peace  ;  yet  the  legisla- 
ture has  declared,  by  the  provisions  of  this  section,  that  the 
preservation  of  its  fundamental  institution  of  marriage  is 
even  more  important  to  society  than  the  punishment  of  its 
criminals,  and  that  husband  and  wife  shall  not  be  arrayed 
against  each  other  as  witnesses,  even  for  the  purpose  of  pub- 
lic justice.  Crime  shall  not  be  proven  by  such  testimony, 
-even  if  it  must  thereby  go  unpunished.  When  the  preser- 
vation of  the  family  is  thus  placed  by  this  very  statute 
Above  the  protection  of  the  public  peace  against  crime,  can 
it  be  for  a  moment  supposed  that  the  same  statute  intends 
that  the  very  institution  which  is  thus  treated  as  of  para- 
mount importance  shall  itself  be  the  occasion  of  arraying 
husband  and  wife  against  each  other  as  witnesses?  We  on- 
ly weaken  this  argumeut  by  dwelling  upon  it.  It  is  clear  to 
us  that  the  very  act  which  renders  parties  to  suits  compe- 
tent and  compellable  as  witnesses  indicates  that  the  rule  is 
not  to  be  applicable  to  parties  to  suits  for  divorce. 

It  may  be  added  that  the  incompetency  of  such  parties  to 
testify  results  from  another  statute,  which  was  re-enacted  as 
a  part  of  the  revision  at  the  same  time  with  section  876. 
Section  737,  which  is  drawn  from  section  one  of  the  act  of 
June  19,  1860, 12  Stats,  at  Large,  59,  provides  that  no  judg- 
ment for  a  divorce  shall  be  rendered  on  default  without 
proof;  nor  shall  any  admissions  contained  in  the  answer  of 
the  defendant  be  taken  as  proof  of  the  facts  charged  as  the 
ground  of  the  application,  but  the  same  shall  in  all  cases  be 
proved  by  other  evidence."  Of  course  the  act  of  1864  was 
not  intended  to  impair  the  ejftect  of  this  provision,  and  any 
such  result  has  been  prevented  by  the  re-enactment  of  both 
as  parts  of  one  body  of  law.  But  the  application  of  sectioi^ 
876  to  parties  to  divorce  suits  would  very  seriously  impair 
the  eftect  and  purpose  of  section  737.  If  it  were  so  applied, 
the  defendant  might  admit  in  a  deposition  the  facts  charged* 
It  would  be  to  no  purpose  that  admissions  in  a  sworn  answer^ 
which  are  in  fact  in  the  nature  of  testimony,  should  go  for 
nothing,  if  the  respondent  might,  as  a  witness^  state  the 


Digitized  by  VjOOQIC 


472  BURDBTTE  V.  BuRDKTTE. 

same  facts  on  the  stand.  Upon  these  grounds,  we  are  of 
opinion  that  section  876  has  no  application  to  parties  to  suits 
for  divorce.  It  was  intended  only  to  remove  that  disability 
which  arose  from  the  single  fact  of  being  a  party^  and  does 
not  affect  disqualifications  which  rest  upon  other  grounds. 
For  example,  a  party  who  is  infamous  is  not  thereby  made 
competent  because  the  disability  of  parties  is  removed. 

We  have  explained  the  grounds  of  our  conclusion  as  fully 
as  if  this  were  a  new  question,  since  the  reports  of  this  court 
contain  no  decision  on  this  point.  It  should  be  observed^ 
however,  that  the  same  rule  has  been  more  than  once  an- 
nounced by  the  General  Term  ;  the  last  time  in  Russell  v$, 
Bnssell. 

There  is  one  matter,  however,  in  one  class  of  suits  for 
divorce,^ concerning  which  the  petitioner  may,  under  a  ruU 
of  this  courty  be  examined.  Equity  Rule  98  provides  that, 
"  On  reference  to  take  proof  of  the  facts  charged  in  a  peti- 
tion for  a  divorce  from  bed  and  board,  the  examination  of 
the  petitioner,  on  oath  or  affirmation,  may  be  taken  as  to 
any  cruel  or  inhuman  treatment  alleged  in  the  petition  to 
have  taken  place  when  no  witness  was  present  competent  to 
testify.    In  all  other  cases  the  parties  are  incompetent. 

The  examiner  is  instructed  not  to  take  the  testimony  of 
the  petitioner  in  this  cause. 
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B.  XT.  Eeyser^  Receiver^  vs.  Janb  C.  Hitz. 
At  Law.    No.  22,261. 

5  Bedded  Jane  t6;  188S. 

I  jQBtiees  Haokib,  Coz  and  Jjonm  ilttluff. 

1.  The  act  of  Oonmss  of  June  30, 1877  (19  St.,  94),  is  substantially  an 
enactment  that  tne  acts  of  Congress  relating  to  national  banlcs,  in- 
cluding the  proYlsions  of  Section  6154,  proyiding  for  the  conversion 
of  banks  Into  national  banks,  shall  be  applicable  to  sacings  and  other 
banks  In  this  District,  except  that  sayings  banks  ezlstine  at  the  time 
of  the  passage  of  the  act  are  not  required  to  have  a  capital  of  $100,000 
in  order  to  be  converted  into  national  banks.  It  was  competent, 
therefore,  for  a  sayings  bank  organized  in  this  District  under  the 
General  Incorporation  acts  of  May  5  and  June  17,  1870  R.  S.  D.  C. 
§  653,  to  avail  itself  of  the  law  for  converting  banks  into  national 
banks. 

2.  The  certificate  of  the  Comptroller  of  the  Currency  is  conclusive  as  to 
the  regularity  of  the  proceedings  by  which  any  bank  has  been  con- 
verted into  a  national  bank. 

3.  Where  a  shareholder  of  a  corporation  is  called  upon  to  respond  to  a 
liability  as  such,  he  is  not  permitted  to  deny  the  existence  of  such 
corporation. 

4.  Where  the  owners  of  more  than  two-thirds  of  the  stock  of  a  bank 
consent  to  the  conversion  of  the  bank  into  a  national  bank,  such  a 
conversion  may  take  place  without  the  concurrence  of  the  remaining 
stockholders. 

5.  While  it  might  be  more  regular,  on  the  conversion  of  a  bank  into  a 
national  baiik,  for  a  new  stock  book  to  be  opened  and  new  certificates 
to  be  issued  in  the  name  of  the  national  bank,  yet  as  there  is  nothing 
in  the  law  prescribing  the  form  of  the  stock  book,  or  of  the  certificates 
of  stock,  there  is  nothing  to  prevent  the  new  bank  from  treating  the 
old  books  and  certificates  as  sufficient  evidence  of  title  in  the  concern ; 
neither  the  rights  nor  liabilities  of  the  stockholders  could  be  affected 
by  the  mere  omission  to  issue  a  new  form  of  stock  certificate  to  them. 
To  hold  otlierwise  would  be  to  allow  all  the  stockholders  to  escape 
liability  by  the  mere  omission  of  the  formality  of  issuing  the  shares  in 
a  new  form. 

6.  Where  a  stockholder  of  the  old  bank  has  given  his  consent  that  the 
stock  should  be  converted  into  stock  of  the  national  bank,  he  becomes 
by  virtue  of  that  consent  a  stockholder  in  the  new  bank,  notwith- 
standing any  omission  to  issue  new  certificates  of  stock. 

7.  Under  the  Married  Woman's  Act  of  1869,  R.  8.  D.  C,  the  right  of  a 
married  woman  to  hold  bank  stock,  acquired  by  her  during  marriage, 
otherwise  tlian  by  gift  or  conveyance  from  her  husband,  is  as  absolute 
as  if  she  were  unmarried:  she  can  convey,  devise  and  bequeath  it  in  the 
same  manner  and  with  like  effect  as  if  she  were  unmarried,  and  may 
contract,  sue  and  he  sued  in  her  own  name,  in  all  matters  having 
relation  to  it ;  she  is  also  amenable  to  all  the  consequences  of  its 
ownership  and  of  its  conversion  into  national  bank  stock,  including 
the  individual  responsibility  of  stockholders,  in  the  same  manner  as 
if  she  were  a  feme  9oU. 

8.  Where  the  wife  acquires  property  by  gift  or  conveyance  from  her 
husband,  she  holds  it,  as  she  would  at  common  law,  with  a  qualified 
.  property  in  lier  husband,  being  unable  to  assign  it  without  his  con- 
sent ;  and  she  is  liable,  if  it  is  a  cho9e  in  aotion^  to  have  it  reduced  to 
his  possession. 
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9.  Stock  of  an  incorporated  company  is  a  chose  in  acUan. 

10.  Where  a  married  woman  holding  savings  bank  stock  derived  by 
gift  or  conveyance  from  her  husband  aeree^  with  his  consent  to  con- 
vert the  stock  into  national  bank  stock,  she  thereby  regularly  and 
legally  acquires  title  to  the  latter  stock ;  and  although  she  still  holds 
the  new  stock  subject  to  tlie  marital  rights  of  her  husband,  she  is 
nevertheless  subject  to  the  individual  responsibility  of  national  bank 
stockholders,  and  may  be  assessed  for  all  losses  and  be  compelled  to 
pay  out  of  her  other  estate  to  the  amount  of  the  par  value  of  her  - 
stock. 

11.  It  seems,  however,  that  it  might  be  otherwise  if  the  transfer  of  the 
stock  to  her  and  its  subsequent  conversion  were  made  without  her 
knowledge  or  consent. 

12.  The  liability  incurred  by  a  holder  of  national  bank  stock,  to  be  as- 
sessed to  the  amount  of  the  par  value  of  the  stock  for  all  losses  of  the 
bank,  is  a  statutory  liability,  and  not  a  contract  one.  It  is  a  liability 
imposed  by  the  statute  as  an  incident  of  the  ownership  of  the  stock, 
and  attaching  to  all  who  are  capable  of  that  ownership,  without  refer- 
ence to  any  supposed  voluntary  assumption  of  the  liability  by  express 
or  implied  contract.  Therefore,  where  national  bank  stock  is  held  by 
a  feme  covert^  either  in  her  own  right  or  subject  to  the  common  law 
marital  rights  of  her  husband,  the  liability  to  be  assessed  affects  her 
alone,  and  a  suit  to  enforce  the  collection  of  the  assessment  is  properly 
broujjht  against  her  without  joining  her  husband,  as  would  be  neces- 
sary ui  the  enforcement  of  any  common  law  obligation  or  liability  of 
the  wife. 

The  Cask  is  stated  in  the  opinion. 

Elliot  &  Rorinson  for  plain  tift': 

The  National  Bank  Act  provides  that  such  banks  may  be 
formed  by  any  number  of  natural  persons  not  less  than  five, 
upon  the  conditions  therein  prescribed  ;  Rev.  Stats.,  sec. 
5133  ;  and  that  any  bank  incorporated  by  special  law,  or 
any  banking  institution  organized  under  a  general  law  of 
any  State,  may  become  such  a  national  association  Id.,  sec. 
6164. 

An  act  of  June  30, 1876,  further  provides  (19  St.,  p.  64), 
that  all  savings  banks  and  trust  companies  organized  under 
authority  of  any  act  of  Congress  shall  be  required  to  pub- 
lish all  the  reports  which  national  banking  associations  are 
required  to  make  and  publish,  and  shall  be  subject  to  the 
«ame  penalties  ;  and  all  savings  or  other  banks  now  organ- 
ized,-or  which  shall  hereafter  be  organized,  in  the  District 
of  Columbia,  shall  be  subject  to  all  the  provisions  appli- 
cable to  national  banks.  The  general  incorporation  law  in 
force  in  this  District  also  provides  for  the  individual  lia, 
bility  of  all  stockholders  in  any  company  organized  under  its 
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provisions  to  the  amount  of  the  stock  of  each  stockholder. 
Rev.  Stats.,  §  574. 

It  is  submitted  that  the  national  bank  act  is  a  general 
statute  of  the  United  States  providing  for  the  organization 
of  national  banks  by  all  persons  and  in  all  places  subject  to 
the  legislation  of  Congress,  wherein  it  could  not  possibly 
have  been  intended  to  discriminate  against  the  District  of 
Columbia.  In  the  organic  act  of  this  District  it  is  enacted 
that  "all  the  laws  of  the  United  States,  which  are  not 
locally  inapplicable,  shall  have  the  same  force  and  eifect 
within  the  said  District  of  Columbia  as  elsewhere  within 
the  United  States." 

In  Page  vs,  Burnstine,  the  question  was  whether  the 
statute,  which  declares  that  in  actions  by  or  against  execu- 
tors, &c.,  neither  party  shall  be  allowed  to  testify  against 
the  other  as  to  any  transaction,  &c.,  applied  to  the  courts 
of  the  District  of  Columbia  as  fully  as  to  the  circuit  and 
district  courts  of  the  United  States.  The  lan.2^uage  used  by 
the  Supreme  Court  in  that  case  would  have  to  be  modified 
very  little  to  dispose  completely  of  the  point  made  by  the 
plea  under  consideration.  "  The  same  considerations  of 
public  policy,  which  would  require  the  enforcement  of  such 
a  statute  as  that  of  March  3,  1866,  in  the  circuit  and  dis- 
trict courts  of  the  United  States,  without  regard  to  the  laws 
of  the  respective  States  on  the  same  subject,  would  suggest 
its  application  in  the  administration  of  justice  in  the  courts 
of  this  District."    102  U.  S.,  pp.  667,668. 

Irrespective,  however,  of  any  force  or  want  of  force  in 
these  views  the  Supreme  Court  of  the  United  States  has 
passed  judgment  on  the  identical  plea  in  another  case,  in 
terms  which  can  hardly  fail  of  application  to  the  present 
one.  In  Casey  vs,  Galli,  the  2d  plea  was  that  there  was  no 
such  corporation,  because  the  Bank  of  New  Orleans  had  no 
power  by  its  charter,  nor  authority  otherwise  from  the  State 
of  Louisiana  to  change  its  organization  to  that  of  a  national 
banking  association  under  the  laws  of  the  United  States ; 
and  the  3d,  that  there  was  no  such  corporation,  because  the 
owners  of  two-thirds  of  the  capital  stock  of  the  Bank  of 
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New  Orleans  did  not  authorize  the  bank  to  be  converted  into 
a  national  banking  association  under  the  laws  of  the  United 
States — wherefore,  by  both  pleas,  it  was  prayed  that  the 
declaration  be  quashed.  Held — '^  the  pleas  were  properly  in 
abatement  and  not  in  bar."  And,  2d,  "the  plea  proposes  to 
go  behind  the  certificate  and  contradict  it.  This  cannot  be 
done.  The  comptroller  was  clothed  with  jurisdiction  to  de- 
cide as  to  the  completeness  of  the  organization,  and  his  cer- 
tificate is  conclusive  upon  the  subject  for  all  the  purposes  of 
this  litigation.  It  has  the  same  eftect,  and  for  the  same 
reason,  as  his  determination  and  order  with  respect  to  the 
amount  to  be  collected  from  each  stockholder  in  the  event 
of  the  failure  of  the  association.  No  question  can  be  raised 
in  this  collateral  way  as  to  either."  It  is  added :  "  There 
is  another  ground  upon  which  both  pleas  must  be  held  bad. 
Where  a  shareholder  of  a  corporation  is  called  upon  to  re- 
spond to  a  liability  as  such,  and  where  a  party  has  contracted 
with  a  corporation,  and  is  sued  upon  the  contract,  neither  is 
permitted  to  deny  the  existence  or  the  legal  validity  of  such 
corporation  ;  to  hold  otherwise  would  be  contrary  to  the 
plainest  principles  of  reason  and  of  good  faith,  and  involve 
a  mockery  of  justice.  Parties  must  take  the  consequences 
of  the  position  they  assume.  They  are  estopped  to  deny 
the  reality  of  the  state  of  things  which  they  have  made  ap- 
pear to  exist,  and  upon  which  others  have  been  led  to  rely. 
Sound  ethics  require  that  the  apparent,  in  its  eftects  and 
consequences,  should  be  as  if  it  were  real  and  the  law  prop- 
erly so  regards  it."  94  U.  S.,  pp.  678,  679  and  680  ;  Hadly 
vs.  Baker,  20  Wall.,  650  ;  Wheelock  vs.  Rost,  77  111.,  2P6  ; 
HuflEaker  vs.  Bank,  12  Bush.,  287. 

Finally,  it  will  be  observed  that  the  Supreme  Court,  in  the 
case  cited,  decides  the  plea  to  be  one  in  abatement.  Such 
is  its  character  in  point  of  fact,  however  it  be  pleaded.  As 
such  it  is  a  nullity  when  put  in  after  a  plea  in  bar,  or  after 
an  order  to  plead  an  issuable  plea.  Palmer  vs.  Green,  1 
Johns  Cas.,  101 ;  Engle  vs.  Nelson,  1  Pen  Watts,  443  ;  Cham- 
berlain vs.  Hite,  5  Watts,  878 ;  Tavis  V9.  Hitner,  9  Barr., 
447 ;  Kilwick  vs.  Maidman,  1  Burr.,  59  ;  Bemham  vs.  Web- 
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ster,  5  Mass.,  268  ;  Shepherd  vs.  Graves,  14  How.,  610  ;  Mar- 
tin vs.  Com.,  1  Mass.,  358  ;  Eaton  vs.  Whitaker,  6  Pick., 
465  ;  Lyraan  vs.  Albee,  9  Verm.,  608  ;  Malone  vs.  Clarke,  2 
Hill,  658  ;  Howard  vs.  Rawson,  2  Leigh,  738  ;  Good  Intent 
Co.  vs.  Hartzell. 

In  the  light  of  these  authorities,  and  of  the  facts  of  the 
present  case,  it  is  submitted  that  the  only  real  issue  pre- 
sented to  the  court  is  whether  a  married  woman  is  exempted 
by  the  fact  of  coverture  from  liability  as  a  stockholder  in  a 
national  bank. 

The  construction  of  a  shareholder's  liability,  under  the 
national  bank  act,  leaves  very  little  room  for  its  evasion. 
That  liability  is  fixed  when  the  stockholder  becomes  a 
member  of  the  corporation,  by  taking  stock  therein,  and  is 
several  and  not  joint.  Bailey  vs.  Sawyer,  Thompson's 
National  Bank  Cases,  356. 

A  person  who  appears  upon  the  books  of  a  national  bank 
as  the  legal  owner  of  shares  of  its  stock  is,  upon  the  failure 
of  such  bank,  liable  for  the  debts  of  the  association  to  the 
extent  of  the  shares  held  by  him,  although  he  received  and 
holds  such  shares  as  collateral  security  for  a  loan  to  a  share- 
holder.   Hale  vs.  Walker,  81  Iowa,  344. 

Persons  who  hold  stock  of  a  national  bank  in  pledge,  the 
certificates  of  which  stand  on  the  books  of  the  bank  in  the 
name  of  the  pledgee,  are,  in  contemplation  of  the  national 
banking  act,  stockholders,  and  so  long  as  they  thus  hold  the 
stock  in  pledge,  are  responsible  to  the  creditors  of  the  bank  * 
in  proportion  to  the  amount  so  held.  Magruder  vs.  Colston, 
44  Md.,  849.  And  see,  Johnson  vs.  Laflin^  6  Dil.,  66  ;  Moore 
vs.  Jones,  8  Woods,  C.  C,  63 ;  Young  vs.  Vongh,  28  N.  J. 
Ex.,  826. 

A  person  who  allows  a  transfer  to  be  made  to  him  upon 
the  books  of  a  national  bank  of  shares  therein,  even  though 
such  transfer  is  made  solely  as  security  for  a  debt  due  the 
transferee,  is  liable  as  a  shareholder,  under  U.  S.  Bev.  Stat., 
sec.  6189.    Moore  vs.  Jones,  8  Wood,  C.  C.  68. 
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Enoch  Tottbn  for  defendant : 

First  There  was  no  authority  for  the  conversion  of  the 
"Saving  Bank"  into  a  "National  Association,"  as  was 
attempted  May  14th,  1877. 

The  forty-fourth  section  of  the  act  of  June,  1864,  the 
original  law  establishing  the  national  bank  system,  applies 
only  to  "  banks  incorporated  by  special  law  "  of  any  State, 
or  "  any  banking  institutions  organized  under  a  general 
law^^  o{  a  State.  It  cannot  be  successfully  argued  that 
these  terms  can  include  "  savings  banks  "  in  this  District, 
organized  in  pursuance  of  the  authority  and  powers  of  the 
general  law  of  Congress,  governing  the  organization  of 
such  institutions  in  the  District  of  Columbia.  This  latter 
act  was  passed  May  5,  1870,  and  was  made  to  include  savings 
banks,  June  17th,  1870,  and  about  six  years  after  the 
National  Currency  Act  went  into  operation  ;  this  Grerman 
American  Savings  Bank  was  organized  September  24th, 
1872. 

The  authority  produced  by  the  plaintiff  for  the  creation 
of  this  national  bank  consists  solely  of  a  document,  dated 
May  7,  1877,  purporting  to  be  signed  by  stockholders  of 
the  savings  bank,  empowering  the  trustees  thereof  to  con- 
vert it  into  a  national  bank,  "  under  the  sections  of  the 
Revised  Statutes  which  authorize  the  conversion  of  Stale 
banks  into  national  associations"  (Sec.  6154),  and  "  to  make 
and  execute  the  articles  of  association  and  organization  cer- 
tificate required  to  be  or  contemplated  by  said  statutes;'' 
and  to  execute  all  papers,  and  do  all  acts  necessary  to  be 
done  "  to  convert  said  German  American  Savings  Bank  into 
a  national  banking  association,"  and  to  transfer  the  assets  to 
the  proposed  national  bank,  &c.     17. 

There  was  no  evidence  that  anything  beyond  this  was 
done,  except  that  on  the  14th  of  May,  1877  (20),  a  public 
proclamation  was  made  announcing  the  existence  of  the 
national  bank,  and  its  authority  to  commence  business. 
This  certificate,  in  its  form,  follows  the  provisions  of  section 
6154,  relating  to  conversion  of  State  banks.    None  of  the 
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proceedings  seem  to  have  been  taken  under  any  of  the 
other  provisions  relating  to  the  formation  of  national  banks. 
See  Sees.  5183-4-6-6  R.  S.,  p.  996. 

No  aid  for  this  extraordinary  assumption  of  power  can  be 
derived  from  the  Act  of  June  80th,  1876.  The  most  that 
can  be  drawn  from  that  act,  in  this  direction,  must  come 
from  the  concluding  provisions  and  language  of  the  sixth 
section  ;  these  declare  that  savings^  bank  or  other  banks  in 
this  District  "  shall  be  subject  to  all  the  provisions  of  the 
revised  statutes  and  of  all  acts  of  Congress  applicable  to 
national  banking-associations,  so  for  as  the  same  may  be  ap- 
plicable to  such  savings  or  other  banksJ^  It  is  plain  that  no 
change  in  the  character  of  these  institutions  was  here  con- 
templated ; — the  acts  of  Congress  mentioned  are  to  govern 
so  far  as  the  terms  thereof  may  be  "  applicable  "  to  such 
institutions  and  no  farther ;  those  parts  of  the  acts  which 
may  be  inapplicable  to  "  savings  "  or  to  that  system,  shall  not 
apply.  This  is  the  plain  interpretation  of  the  statutes.  In- 
stead of  contemplating  the  dissolution  or  destruction  of 
savings  banks,  the  legislation  clearly  intended  their  preser- 
vation and  protection,  as  well  as  to  guard  the  interests  of 
depositors.  The  only  operation  of  the  law  of  1876,  requiring 
reports  and  examinations,  was  to  give  to  the  Comptroller  of 
the  Currency  a  general  supervising  power  and  guardianship 
over  them.  This  is  plain  from  the  proviso  of  the  Act  of 
1876,  which  declares  that  ^'savings  banks^^  then  existing, 
should  not  be  required  to  have  a  capital  of  over  $100,000, 

The  primary  characteristics  of  savings-banks  are  (1),  the 
capitalization  of  interest  on  the  sums  deposited;  (2),  the 
holding  of  those  sums  at  call,  with  or  without  previous 
notice,  as  the  rules  of  the  particular  institution  may  pre- 
scribe. 

Webster  defines  savings-bank  as  follows:  "A  bank  in 
which  savings  or  earnings  are  deposited  and  put  to  in- 
terest." 

It  will  not  escape  notice  that  the  business,  prescribed  and 

limited  for  the  national  banks,  is  wholly  inconsistent  with 

•  the  idea  of  'f  savings"  banks ;  in  the  "savings  bank"  system 
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the  capitalization  of  small  earninga  or  savings  is  the  ruling 
principle  ;  these  earnings  or  savings  are  concentrated  by  the 
savings  bank,  and  are  invested  in  permanent  secaritiea,  being 
either  in  real  estate  securities  or  in  Government  or  other 
bonds. 

The  general  statute  authorizing  the  creation  of  "  savings 
banks  "  and  other  corporations  in  the  District  of  Columbia, 
R.  S.  D.  C,  §  553,  provides  that  upon  making  and  filing  the 
certificate  prescribed  by  the  act,  the  persons  "  shall  be  a 
body  politic  and  corporate  in  fact  and  in  name  ;  "  may  sue 
and  be  sued  ;  have  perpetual  succession  ;  have  a  seal ;  adopt 
rules  and  regulations  ;  purchase,  hold  and  convey  real  and 
personal  estate  necessary  to  carry  on  its  "  operations  named 
in  "  the  certificate,  &c. 

National  banks  are  authorized  by  law,  (R.  S.,  5188)  to 
*'  carry  on  the  business  of  banking  ;  "  the  law  requires  that 
the  certificate  shall  state  the  town,  the  place  where  the 
operation  of  "  discount  and  deposit "  shall  be  carried  on,  the 
amount  of  capital  stock  and  the  number  of  shares.  The 
"  business  of  banking,"  as  defined  in  the  R.  8.,  sec.  6186-7 
to  consist  in  discounting  and  negotiating  notes,  drafts, 
bills,  and  other  evidences  of  debt,  receiving  deposits, 
buying  and  selling  exchange,  coin  and  bullion,  loaning 
money  on  "personal  security,"  circulating  its  notes,  &c. 
They  are  forbidden  by  law  to  lend  money  on  real  estate,  or  to 
hold  real  estate,  as  security,  except  for  |ireviou8ly  contracted 
debts  §  6137. 

The  two  systems  of  business  are  wholly  different,  and  are 
intended  to  subserve  entirely  difterent  objects  and  ends. 
These  considerations,  it  should  seem,  conclusively  establish 
the  correctness  of  the  interpretion  of  the  sixth  session  of  the 
Act  of  1876,  contended  for  by  the  defendant — ^that  is  to  say, 
that  those  provisions  were  to  affect  savings  banks  only  so 
far  as  they  were  applicable  to  the  "  savings  "  principle. 

Applying  to  this  transaction  the  familiar  rules,  which 
apply  as  well  to  corporations  as  to  public  officers,  that  no 
powers  will  be  presumed  except  those  which  follow  neoes- 
aarily  from  the  general  grant  of  power,  it  will  be  difficnli  to 
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find  any  statutory  authority  for  the  existence  of  this  National 
Bank.     See  Morrill  vs.  Jones,  106  U.  S.  466. 

If  the  defendant  is  liable  at  all,  it  must  be  under  the  pro- 
visions of  the  general  incorporation  act  of  the  District  of 
Ooluuibia. 

Second,  Mrs.  Hitz  never  bought  or  paid  for  a  single  share 
of  this  stock,  and  the  transfer  of  the  stock,  which  appears  on 
the  books  in  her  name,  was  a  fraud. 

It  will  be  observed  tliat  there  was  no  stock  issued  to  or 
held  by  the  defendant  in  the  alleged  national  bank  j  all  that 
was  done  was  to  make  an  attempt  to  transfer  to  her  name, 
on  the  books  of  the  savings  bank  two  hundred  shares  of  the 
savings  bank  stock  ;  no  change  was  made,  or  attempted,  as  to 
the  character  of  the  stock.  Even  if  the  conversion  or 
attempted  change  of  the  character  of  the  institution  was 
lawful,  no  part  of  the  statute  converts  the  stock  of  the 
original  bank  into  stock  of  the  new  institution  ;  all  that  the 
Chirrency  Act  permits  (as  to  State  banks),  is  that  the  shares 
*  *  may  continue  to  be  for  the  same  amount  *  *  *  as 
they  were  before  the  conversion. 

The  only  evidence  that  the  defendant  ever  had  any  knowl- 
edge of  this  transfer  of  savings  bank  stock,  ottered  at  the 
trial,  consists  in  three  dividend  checks,  payable  to  her  order, 
and  endorsed  by  her  to  her  husband,  to  whose  credit  the 
amount  of  each  check  was  passed  ;  also  the  document  pur- 
porting to  be  signed  by  stockholders  of  the  savings  bank, 
authorizing  the  trustees  of  that  institution  to  cause  the 
savings  bank  to  be  converted  into  a  national  bank.  This 
document  purports  to  have  been  signed  by  the  defendant. 
There  was  no  effort  made,  and  no  evidence  off'ered  to  show 
that  the  defendant  signed  either  of  these  four  documents. 
Although  this  "national  bank"  was  in  operation  for  more 
than  a  year,  no  dividend  checks  were  ever  issued  to  the  de- 
fendants upon  stock  of  that  bank.  There  was  not  a  word  of 
proof  offered  to  show  that  she  ever  had  any  interest  in  such 
bank  stock. 

Third.  If  the  court  should  be  of  opinion  that  the  defend- 
ant is  bound  by  this  record,  then  it  is  submitted  that  the 
81 
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largest  part  of  the  stock — to  wit,  f  17,800 — was  the  property 
of  the  defendant's  husband,  and  was  taken  by  her,  if  at  all, 
by  "  gift  or  conveyance  from  her  husband." 

The  law  of  the  District,  as  to  married  women,  being  the 
act  of  April  10, 1869,  is  as  follows : 

"  In  the  District  the  right  of  any  married  woman  to  any 
property,  personal  or  real,  belonging  to  her  at  the  time  of 
marriage,  or  acquired  during  marriage  in  any  olher  vxiy  than 
by  gift  or  conveyance  from  her  husband,  shall  be  as  absolute  as 
if  she  were  unmarried,  and  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  nor  be  liable  for  his  debts. 

"Any  married  woman  may  convey,  devise  and  bequeath 
her  property,  or  any  interest  therein,  in  the  same  manner 
and  with  like  effect  as  if  she  were  unmarried. 

"  Any  married  woman  may  contraciy  sue  and  be  sued,  in  her 
own  name,  in  all  matters  having  relation  to  her  sole  and  separate 
property,  in  the  same  manner  as  if  she  were  unmarried."  R 
8.  Dist.  of  Columbia,  Sees.  727-8-9. 

This  statute  relates  to  the  "  sole  and  separate  property  "  of 
married  women,  acquired  either  before  marriage  or  after  mar- 
riage, if  it  be  not  through  "  gift  or  conveyance "  from  her 
husband.  The  transaction  involved  in  this  case,  upon  any 
theory,  lacks  two  essential  ingredients  to  bring  it  within  this 
statute,  and  to  hold  the  defendant  to  liability: 

1.  This  stock  is  not  in  any  sense  the  '^  sole  and  separate 
property  "  of  the  defendant. 

2.  It  was  either  a  "gift"  or  a  "  conveyance  "  from  her 
husband,  if  it  was  anything.  See  Ritch  vs.  Hyatt,  3  Mac 
Arthur,  538;  Sykes  vs.  Chadwick,  18  Wall.,  141.  The  bond 
or  other  contract  of  a  married  woman  is,  at  common  law, 
absolutely  void — not  voidable.  Agricultural  Bank  vs.  Rice, 
4  How.,  225. 

This  act  of  June,  1864  (the  National  Currency  Act),  did 
not  change,  but  was  made  in  contemplation  of,  the  common 
law.  The  Married  Woman's  Act,  in  force  in  this  District, 
was  approved  and  became  a  law  April  10, 1869,  long  after 
the  Currency  Act,  and  hence  must  be  held  to  govern,  if  the 
two  acts  are  in  conflict  as  to  any  parts. 
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The  shareholders  of  every  National  Bank  are  to  be  held 
individually  responsible,  equally  and  ratably,  and  not  one 
for  another,  for  all  contracts,  debts  and  engagements  of  such 
association  to  the  extent  of  the  amount  of  their  stock  there- 
in at  the  par  value  thereof  in  addition  to  the  amount  invested 
in  such  shares.  At  common  law,  except  in  several  well  known 
cases,  a  married  woman  could  not  bind  herself  by  contracts, 
nor  has  her  general  power  in  this  respect  been  enlarged  by 
statute.  Where  it  is  sought  to  charge  her  with  contract  lia- 
bility by  the  provisions  of  any  statute,  it  must  clearly  appear 
that  such  statute  conferred  upon  her  power  to  engage  the 
liability,  and  such  statute  will  be  construed  strictly.  No 
such  power  will  be  inferred  from  language  that  does  not 
expressly  confer  it.  A  case  has  recently  been  decided  in  the 
Supreme  Court  of  Pennsylvania  which  illustrates  these 
principles.  In  Wallach  et  ux.  vs.  The  Lehigh  Building 
Association,  3  Norris,  211,  it  was  decided  that  a  married 
woman  was  incapable  of  incurring  the  liabilities  she  under- 
took to  assume  by  becoming  a  member  of  a  building  associa- 
tion ;  it  was  held  that  she  was  not  liable  for  the  dues  and 
fines  of  her  share  of  stock,  nor  for  money  that  she  had  bor- 
rowed upon  them.  The  authorities  on  this  subject  are  fully 
corrected  in  a  recent  book.  Husbands  on  Married  Women  ; 
Chapter  7  ;  see  also  Kice  vs.  R.  R.  Co.,  32  Ohio  St. 

Substantially  the  same  doctrine  has  been  repeatedly  recog- 
nized and  adopted  in  the  federal  courts. 

A  paper  executed  under  seal  for  the  husband's  benefit  by 
husband  and  wife,  acknowledged  in  separate  form  by  the 
wife,  and  meant  to  be  a  mortgage  of  her  separate  lands,  but 
with  blanks  left  for  the  insertion  of  the  mortgagee's  name 
and  the  sum  borrowed,  and  to  be  filled  up  by  the  husband 
and  given  to  a  lender  of  money,  though  bona  Jide^  and  with- 
out knowledge  of  the  mode  of  execution,  the  mortgagee,  on 
cross-bill  to  a  bill  for  foreclosure,  was  directed  to  cancel  her 
name.    Drury  vs.  Foster,  2  Wall.,  24. 

The  bond  of  a  married  woman  is  void,  and  the  promise  of 
a  feme  covert  is  void.  Agricultural  Bank  vs.  Rice,  4  Howard, 
225  ;  Watson  vs.  Dunlap,  2  Or.  C.  C,  14. 
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By  the  common  law,  a  married  woman  could  not  bind 
nerself,  or  render  her  separate  estate  liable.  Where  such 
power  is  given  by  statute,  it  is  only  to  the  extent  conferred 
by  the  act  which  is  to  be  strictly  construed.  Boyd  vs. 
Withers,  1  Chicago  Leg.  News,?01. 

Congress  has,  in  a  recent  act,  deemed  it  necessary  to  use 
express  words  to  make  a  married  woman  liable  upon  her 
obligation  given  upon  being  appointed  post- mistress.  Sec- 
tion 3834  of  the  U.  S.  Revised  Statutes  (being  act  of  3d 
March,  1877),  enacts,  inter  alia: 

^^  The  bond  of  any  married  woman  who  may  be  appointed 
postmaster  shall  be  binding  upon  her  and  her  sureties,  and 
she  shall  be  liable  for  misconduct  in  office,  as  if  she  were 
sole." 

In  Thompson  on  Liability  of  Stockholders,  sec.  227,  it  is 
said  : 

"  The  general  rule  is,  that  transfers  to  a  transferee  inca- 
pable of  taking  are  void,  as  to  creditors  and  non-assenting 
shareholders,  and  the  transferror  remains  a  contributory,  as 
though  no  transfer  had  been  made."  And  see  sec.  28  ;  also 
Lindleyon  Partnership,  page  836  (•1091). 

A  married  woman  could  not,  at  common  law,  make  a 
valid  power  of  attorney,  Drury  vs.  Foster,  2  Wall.,  20,  and 
a  married  woman  is  not  estopped  to  deny  the  validity  of  a 
mortgage.  Same,  34  :  see,  also,  Lewis  vs.  Cammack,  16 
Wall.,  648. 

On  the  trial  in  the  circuit  court,  counsel  for  plaintiff 
seemed  to  rely  upon  the  decision  of  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  in 
the  case  of  Anderson  vs.  Jesse  M.  Line  and  Mary  L.,  his 
wife,  14  Fed.  £.,  405.  The  defense  in  that  case  was  based 
solely  on  the  ground  that  the  defendant  was  a  married 
woman,  and  that  as  such  she  could  not,  under  the  laws  of 
Pennsylvania,  make  a  valid  contract  of  the  kind  sued  upon. 
It  seems  to  have  been  conceded  there  that  she  actually  atoned 
and  held  stock  in  a  national  bank  at  the  date  of  its  failure, 
and  that  the  certificate  representing  the  stock  had  been  ob- 
tained for  her,  and  was  delivered  to^  and  was  held  by  her. 
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In  the  present  case  the  defendant  never  received  or  saw  the 
certificate  of  transfer,  and  did  not  hold  it  either  herself  or  by 
her  agent,  and  nearly  the  whole  of  it  was  transferred  on  the 
books  of  the  savings  bank  to  her  by  her  hitsband.  No  proof 
was  off'ered  at  the  trial  to  sustain  the  replication  to  the  plea 
of  coverture ;  no  attempt  was  made  to  prove  that  the  de- 
fendant ever  paid  anything  for  the  stock  out  of  her  own 
funds  or  out  of  any  funds.  So  far  as  the  proof  upon  which 
the  ease  was  submitted  goes,  the  transfer  was  wholly  without 
consideration,  and  therefore,  in  such  a  case  it  must  be  held 
to  be  a  subterfuge  and  a  fraud. 

Ifot  a  word  of  proof  was  tendered  by  the  plaintiif  to  es- 
tablish the  averment  of  ownership,  or  to  show  that  the 
stock  appertained  to  the  separate  estate  of  the  married 
woman.  This  omission  was  not  an  oversight ;  there  was  and 
is  no  proof  that  the  defendant  ever  bought  or  bargained  for 
the  stock,  or  that  she  ever  held  or  paid  one  cent  for  it ;  tha 
transfer  was  made  for  some  ulterior  purpose  not  disclosed  at 
the  trial. 

Because  of  the  absence  of  evidence  to  show  that  the  stock 
was  owned  by  her  as  her  separate  estate,  and  because  of  the 
presence  of  undisputed  evidence  that  nearly  all  of  it  was 
transferred  on  the  books  by  the  husband,  the  president  of 
the  bank,  to  his  wife,  the  court  directed  a  verdict  for  the 
defendant  ;  this  was  clearly  right. 

The  cases  are  abundant  to  show  that  formal  and  fraud- 
ulent transfers  of  the  stock  of  national  banks  will  be  disre- 
garded, and  the  true  owner  held  on  his  statutory  liability, 
Hitz  was  clearly  the  owner  of  this  stock.  See  National 
Bank  vs.  Case,  99  U.  S.,  62  ;  Davis  vs,  Stevens,  17  Blatchf., 
259. 

The  fact,  which  is  undisputed,  that  the  husband,  in  each 
instance,  collected  and  appropriated  to  his  own  use  the  pro- 
ceeds of  the  dividend  checks^  is  a  strong  circumstance 
towards  proving  that  the  stock  was  his,  and  not  the  property 
of  his  wife. 

There  was  no  proof  offered  to  show  that  the  certificates 
made  out  in  the  name  of  the  defendant  were  ever  shown  to 
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her  or  brought  to  her  attention,  or  that  they  ever  passed  out 
of  the  hands  of  the  savings  bank.  The  ordinary  way  of 
transferring  this  kind  of  stock  is  by  endorsement  and  de- 
livery of  the  certificate  *  when  the  owner  endorses  and 
delivers  the  certificates  for  a  consideration,  the  title  passes 
to  the  purchaser,  and  no  transfer  can  be  made  except  on 
surrender  of  the  certificate.  Bank  vs.  Lowrie,  11  Wall., 
869  ;  Johnson  vs.  Laflin,  103  U.  S.,  800. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

Ou  the  24th  of  September,  1872,  the  German  American 
Savings  Bank  was  incorporated  under  the  General  Incor- 
poration Acts  of  May  5  and  June  17, 1870,  with  a  capital  of 
^127,000. 

On  the  2l8t  of  January,  1876,  John  Hitz  transferred  to 
the  defendant,  Jane  C.  Hitz,  his  wife,  173  shares  of  the  stock 
of  that  bank,  of  the  par  value  of  $17,300. 

On  the  same  day,  Wm.  F.  Mattingly  transferred  10  shares, 
R.  B.  Donaldson,  10  shares,  and  C.  E.  Prentiss,  7  shares,  of 
the  stock  to  Mrs.  Hitz,  thus  making  her  the  owner  of  200 
shares,  of  the  par  value  of  $20,000. 

In  further  proof  of  the  ownership,  three  checks  were  put 
in  evidence,  dated  respectively,  May  1,  1876,  November  1, 
1876,  and  May  1,  1877,  each  for  $800,  signed  by  C.  E.  Pren- 
tiss, cashier,  in  favor  of  Mrs.  Hitz,  for  dividends  upon  the 
stock  in  her  name,  all  apparently  indorsed  bj'  her  to  her 
husband. 

On  tlie  7th  day  of  May,  1877,  a  paper  was  signed  appar- 
ently by  all  the  stockholders,  including  Mrs.  Hitz,  authorising 
and  empowering  the  trustees  to  change  and  convert  the 
savings  bank  into  a  national  banking  association,  underacts 
of  Congress  in  such  case  made  and  provided,  and  to  execute 
the  articles  of  association  and  organization  certificate  re- 
quired by  the  statute,  &c.,  the  new  bank  to  bear  the  name 
of  the  German  American  National  Bank  of  Washing- 
ton. 

On  the  14th  of  May,  1877,  J.  S.  Langworthy,  acting  comp- 
troller of  the  currency,  executed  the  certificate  required  b^ 
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law,  that  the  German  American  National  Bank  of  "Washing- 
ton is  authorized  to  commence  the  business  of  banking,  as 
provided  in  section  5169  Rev.  Stat. 

It  does  not  appear  that  any  new  stock  book  was  opened, 
or  new  certificates  of  stock  issued  in  the  name  of  the  new 
bank,  but  the  books  of  the  old  bank  were  transferred  to  the 
new,  and  the  stockholders  in  the  old,  were  assumed  to  be 
stockholders  in  the  new  bank. 

Sworn  lists  of  these  stockholders  of  the  German  Ameri- 
can National  Bank,  were,  from  time  to  time,  furnished  to 
the  Comptroller  of  the  Currency,  in  conformity  with  law, 
all  of  which  included  Mrs.  Hitz's  name. 

On  the  20th  of  October,  1878,  the  German  American 
National  Bank,  of  Washington,  failed  and  suspended  pay- 
ment, and  the  plaintiff  was  appointed  receiver  of  the  bank, 
by  the  comptroller  of  the  currency. 

On  the  11th  of  June,  1880,  the  comptroller  certified  that, 
upon  an  examination  of  the  affairs  of  the  bank,  he  found  it 
necessary  to  enforce  the  individual  liability  of  the  share- 
holders of  the  bank,  as  provided  by  act  of  Congress,  and 
thereupon  ordered  aijd  made  an  assessment  upon  them  to  the 
amount  of  one  hundred  dollars  per  centum  of  the  par  value 
of  the  shares  hold  by  them  respectively.  On  the  same  day 
the  receiver  notified  Mrs.  Hitz  of  this  assessment  and  re- 
quested payment  of  $50  on  each  share  of  her  stock  within 
30  days,  and  $50  more  within  60  days,  and  these  payments 
not  having  been  made,  the  receiver  instituted  this  suit  against 
Mrs.  Hitz,  to  recover  the  sum  of  $20,000. 

The  defendant  filed  pleas :  1.  That  she  was  never  indebted  ; 
2.  That  she  never  owned  or  held  &>uy  stock  of  the  German 
American  National  Bank  ;  3.  And  that  she  is,  and  has  been, 
since  August  5,  1856,  a  feme  covert. 

To  the  third  plea,  plaintifi'  replied  that  the  stock  was  the 
property  of  the  defendant,  owned  by  her  in  her  own  right, 
with  the  consent  and  permission  of  her  husband. 

The  defendant,  by  leave.,  filed  a  fourth  plea,  denying  the 
existence  of  such  a  corporation  as  the  German  American 
National  Bank. 
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At  the  trial  the  court  directed  a  verdict  for  the  defendant. 

The  first  question  made  in  argument  here,  relates  to  the 
legality  of  the  conversion  of  the  savings  hank  into  the 
national  bank.  It  is  maintained  for  the  defence  that  there 
is  no  authority  of  law  for  such  conversion. 

Section  5164,  Rev.  Stats.,  enacts  : 

"  That  any  bank  incorporated  by  special  law,  or  any  bank- 
ing institution  organized  under  a  general  (aw  of  any  StaUj 
°i*y>  by  authority  of  this  act,  become  a  national  associa- 
tion," &c. 

This  applies  in  terms,  only  to  banks  in  the  States  where  they 
are  organized  under  general  laws,  and  if  the  term  ''special 
law "  is  not  confined  to  State  laws,  it  would  not  embrace 
the  cas6  of  a  bank  organized  under  a  general  law  of  Con- 
gress, as  was  the  case  with  the  German  American  Savings 
Bank  of  this  District.  But  by  act  of  Congress  of  June  SO, 
1876,  it  was  enacted  that : 

"All  savings  or  other  banks,  now  organized,  or  which  shall 
hereafter  be  organized  in  the  District  of  Columbia  under  any 
act  of  Congress,  which  shall  have  capital  stock  paid  up  in 
whole  or  in  part  shall  be  subject  to  all  the  provisions  of  the 
Revised  Statutes,  and  of  all  acts  of  Congress  applicable  to 
national  banking  associations,  so  far  as  the  same  may  be  ap- 
plicable to  such  savings  or  other  banks  ;  provided,  that  such 
savings  banks  now  established  shall  not  be  required  to  have 
a  paid-up  capital  exceeding  one  hundred  thousand  dollars." 

It  might  be  a  question  whether  this  act  does  not,  by  its 
own  operation,  and  without  the  necessity  of  any  action  by 
the  banks,  convert  them  at  once  into  national  banks,  or,  at 
least,  engraft  upon  their  charters  all  the  features  of  a  national 
bank,  not  inapplicable  to  or  inconsistent  with  them,  of  which 
the  individual  liability  of  shareholders  would  be  one. 

Such  has  not  been  the  practical  interpretation  of  the  law, 
but  it  has  been  supposed,  at  least,  to  authorize  the  conver- 
sion of  the  banks  in  this  District  into  national  banks,  and 
this  inteipretation  has  been  acted  on  repeatedly. 

It  is  maintained  here,  however,  that  the  provision  in  the 
banking  act  for  the  conversion  of  other  banks  into  national 
banks  is  not  applicable  to  savings  banks. 
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The  reasoning  on  the  subject  is  entirely  theoretical  and 
founded  on  the  difterence  in  the  objects  and  operations  of 
the  two  kinds  of  banks.  The  question,  however,  will  have 
to  be  determined  by  an  interpretation  of  the  acts  of  Con- 
gress, and  it  seems  to  us  to  be  very  clearly  determined  by  the 
proviso,  above  cited,  in  the  act  of  June,  1876,  taken  in  con- 
nection with  the  prior  acts. 

The  banking  act  provides,  with  reference  to  associations 
originally  organized  under  it,  "  that  no  association  shall  be 
organized  under  this  title  with  a  less  capital  than  one  hundred 
thousand  dollars:'     (Sec.  5138  Rev.  Stat.) 

Section  5154,  which  provides  for  the  conversion  of  exist- 
ing banks  into  national  banks,  enacts  that,  '^  no  such  asso- 
ciation shall  have  a  less  capital  than  the  amount  prescribed  for 
associations  organized  under  this  title." 

A  capital  of  $100,000  was  made  a  condition  precedent  to 
the  original  organization  of  a  national  bank,  and  to  the 
conversion  of  another  bank  into  one.  The  requirement  of 
such  a  capital  by  the  act  is  for  no  other  purpose,  and  has 
reference  to  no  other  object 

Then  the  proviso  in  the  act  of  June  30, 1876,  that  such 
savings  banks,  now  established  (f.  e.,in  this  District),  shall  not 
be  required  to  have  a  paid-up  capital  exceeding  one  hundred 
thousand  dollars  necessarily  assumes  and  implies  that  the 
conversion  feature  in  the  national  banking  act,  which  re- 
quires such  capital,  would  be  applicable  to  such  savings  banks 
in  the  District  of  Columbia.  It  would  have,  otherwise,  no 
meaning.  It  is  substantially  an  enactment,  that  the  laws 
relating  to  national  banks,  including  the  conversion  provision, 
shall  be  applicable  to  savings  and  other  banks  in  this  District^ 
except  that  savings  banks  now  existing  shall  not  be  obliged 
to  have  a  capital  of  f  100,000  in  order  to  be  converted  into 
national  banks. 

We  are  satisfied,  therefore,  that  it  was  competent  for  the 
German  American  Savings  Bank  to  avail  itself  of  the  pro- 
vision in  the  law  for  conversion  into  a  national  bank. 

And  the  certificate  of  the  comptroller  of  the  currency  is 
conclusive,  according  to  the  decision  of  the  Supreme  Court 
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in  Casey  vs.  Galli,  94  U.  S.,  673,  as  to  the  regularity  of  the 
proceedings  by  which  that  conversion  was  etfected. 

We  may  add,  that  according  to  the  same  decision,  where 
a.  shareholder  of  a  corporation  is  called  upon  to  respond  to  a 
liability  as  such,  he  is  not  permitted  to  deny  the  existence  or 
the  legal  validity  of  such  corporation.  It  is  not,  therefore, 
open  to  the  defendant  to  rely  upon  this  defense,  if  she  is  in 
the  position  of  an  ordinary  shareholder  in  this  bank. 

Mrs.  Hitz  was  a  shareholder  in  the  Savings  Bank,  as  far 
as  the  books  and  transfers  show.  Excluding  Mrs.  Hitz,  the 
owners  of  more  than  two-thirds  of  the  stock  consented  to 
the  conversion  into  a  national  bank  and  such  conversion,  ac- 
cording to  the  statute,  took  place  without  reference  to  her 
concurrence.  She  then  became  entitled  to  an  equivalent 
amount  of  stock  in  the  national  bank.  It  would  perhaps 
have  been  more  regular  for  a  new  stock  book  to  be  opened 
and  new  certificates  to  be  issued  in  the  name,  of  the  n.itional 
bank.  There  is,  however,  nothing  in  the  law,  prescribing 
the  form  of  the  stock  book  or  of  the  certificates  of  stock,  and 
we  see  nothing  to  prevent  the  new  bank  from  treating  the 
old  books  and  certificates  as  sufficient  evidence  of  title  in 
the  new  concern.  Neither  the  rights  nor  liabilities  of  the 
stockholders  could  be  effected  by  the  mere  omission  to  issue 
a  new  form  of  stock  certificate  to  them.  To  hold  otherwise 
would  be  to  allow  all  the  stockholders  to  escape  liability,  by 
the  mere  omission  of  the  formality  of  issuing  the  shares  in 
a  new  form. 

All  this  is  clear  enough  when  applied  to  shareholders  in 
the  savings  bank,  who  were,  sui juris,  capable  of  consenting 
and  W(ho  actually  did  consent  to  the  change. 

But  suppose  the  case  of  a  shareholder  who  did  not  consent, 
or  was  not  capable  of  consenting,  to  the  conversion,  and  who 
did  not,  in  fact,  receive  any  certificate  of  stock  in  the  new 
bank.  Although,  without  his  consent,  the  legal  metamor* 
phosis  of  the  bank  might  be  complete,  could  he  be  properly 
considered  a  stockholder  in  the  new  bank?  For  example, 
Mrs.  Hitz,  received  no  certificate  of  stock  in  the  new  bank, 
nor  is  any  act  of  hers  shown  in  connection  with  it,  after  its 
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organization.  If  she  became  a  stockholder  in  it  at  all,  it 
must  have  been  in  virtue  of  her  consent  that  her  original 
stock  should  h&  converted  into  stock  of  the  national  bank. 
If  she  could  consent  to  this,  she  was  as  much  a  stockholder 
in  this  new  bank  as  the  other  original  shareholders  of  the 
savings  bank,  notwithstanding  any  omission  to  issue  new 
certificates.  If  not,  it  would  be  difficult  to  make  out  her 
membership  in  the  new  concern.  How  far,  then,  was  she 
capable  of  giving  that  consent  ? 

As  to  part  of  this  stock,  to  the  amount  of  $2,700,  it  was, 
prima  facie,  acquired  during  marriage,  otherwise  than  by 
gift  or  conveyance  from  her  husband.  It  may  be  that  he 
paid  the  consideration  for  it,  and  that  it  was  really  his  gift, 
but  that  is  not  the  present  aspect  of  the  case. 

As  to  this  much  of  the  stock,  then,  under  the  Married 
Woman's  Act  of  1869,  her  right  to  it  was  as  absolute  as  if 
she  were  unmarried  ;  she  could  convey,  devise  and  bequeath 
it  in  the  same  manner  and  witli  like  effect  as  if  she  were 
unmarried,  and  might  contract,  sue  and  be  sued  in  her  own 
name,  in  all  matters  having  relation  to  it,  in  the  same  man- 
ner as  if  she  were  unmarried.  If  so,  she  could  consent,  like 
&  feme  sole,  to  its  conversion  into  national  bank  stock,  and 
take  that  in  exchange  for  it,  with  all  the  incidents  of  such 
ownership. 

We  have  little  difficulty,  then  in  holding  upon  the  present 
showing,  that  quoad  this  stock,  the  defendant  was  sl  feme  sole 
and  SHI  juris,  and  is  amenable  to  all  the  consequences  of  its 
ownership  and  conversion  which  a  feme  sole  would  be,  in- 
cluding the  liability  asserted  in  this  action. 

The  larger  part  of  the  savings  bank  stock  was. transferred 
to  the  defendant  immediately  by  her  husband. 

We  see  no  legal  difficulty  in  the  way  of  the  husband's 
making  this  transfer,  so  as  to  vest  the  legal  title  to  his 
wife. 

With  his  assent,  she  might  acquire  title  by  purchase  from 
strangers,  and  except  where  it  interferes  with  the  rights  of 
bis  creditors,  there  is  no  reason  why  he  may  not  transfer  the 
legal  title  to  any  of  his  property  into  her  name^  except  that 
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at  common  law  a  conveyance  of  realty  could  not  be  made 
directly  from  him  to  her.  He,  however,  may  have  his  own 
shares  of  stock  cancelled  and  new  ones  issued  to  his  wife, 
and  her  title  will  be  the  same  as  if  they  were  derived  from  a 
stranger.  She  has  the  legal  capacity  to  receive  gifts,  may 
be  the  obligee  of  a  bond  or  receive  a  transfer  of  stock  in 
moneyed  corporations,  and  this,  though  the  consideration 
may  have  proceeded  wliolly  from  the  husband,  and  in  such 
case  she  may  hold  against  the  legatees  and  heii^s,  but  not 
against  the  creditors  of  the  husband.  Fisk  os.  Cushman,  6 
Cush.,  20.  If,  however,  this  property  is  7iot  given  to  her  sole 
and  separate  use,  which  I  assume  to  be  the  case  here,  because 
there  is  nothing  to  indicate  the  contrary,  it  would  still  be 
subject  to  the  husband's  common  law  rights.  Stock  of  an 
incorporated  company  is  a  chose  in  action.  The  husband 
has  but  a  qualified  property  in  it — ^a  right  to  reduce  it  to  his 
possession  by  transferring  it  into  his  own  name  or  selling  it. 
A  mere  collection  of  the  dividends  would  not  be  a  reduction 
to  his  possession  of  the  principal.  Burr  vs.  Sherman,  S 
Bradf.,K  Y.,86. 

But  until  it  is  reduced  to  his  possession  it  remains  the 
wife's  property,  and  survives  absolutely  to  her,  on  her  hus- 
band's death  before  her. 

But,  on  the  other  hand,  the  wife  cannot,  during  coverture, 
transfer  her  own  choses  in  action  of  her  own  motion.  And 
if  Mrs.  Hitz  undertook,  on  her  own  responsibility,  to  convert 
her  shares  of  savings  bank  stock,  given  to  her  by  her  hus- 
band, into  national  bank  shares,  all  which  involves  a  transfer 
of  choses  in  action,  in  which  the  husband  has  a  qualified 
property,  it  would  probably  have  to  be  held  a  void  proceed- 
ing. 

Yet  it  must  be  deemed  settled  law  that  a  wife  may  trans- 
fer her  choses  in  action,  with  the  consent  of  her  husband. 

It  has  been  held,  for  example,  that  a  bill  of  exchange  or 
promissory  note,  payable  to  a  married  woman,  may  be  en- 
dorsed in  her  own  name,  and  the  title  passed,  with  the  hus- 
band's consent.  Menkins  vs.  Hernight,  17  Mo.,  287 ;  Mc- 
Lain  vs.  Weidmeyer,  25  Mo.,  864. 
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A  transfer  in  exchange  for  other  choses  in  action  would 
seem  to  be  clearly  within  the  same  rule. 

If,  therefore,  Mrs.  Hitz  acted  with  her  husband's  consent, 
in  agreeing  to  convert  her  savings  bank  stock  into  national 
bank  stock,  of  which  the  fact  of  their  uniting  in  the  same 
power  of  attorney,  for  that  object,  would  seem  to  be  evi- 
dence, we  have  a  regular  and  legal  acquisition  by  her  of  the 
stock  of  the  German  American  Natioiial  Bank. 

Does  the  usual  consequence  of  that  ownership  devolve 
upon  her,  as  to  that  part  of  the  stock  which  she  holds,  only 
as  a  married  woman  would  hold  it,  at  common  law,  i.  e.,  the 
personal  liability  to  be  assessed  for  losses  to  the  amount  of 
the  par  of  the  stock  ? 

Section  5151,  Rev.  Stat.,  provides  that  :  "  The  share- 
holders of  every  national  banking  association  shall  be  held 
individually  responsible,  equally  and  rateably,  and  not  one 
for  another,  for  all  contracts,  debts  and  engagements  of  such 
association,  to  the  extent  of  the  amount  of  their  stock  there- 
in, at  the  par  value  thereof." 

We  can  conceive  a  state  of  facts  to  which  this  would  not 
apply,  even  where  one  is  a  nominal  shareholder.  If,  for  in- 
stance, the  stock  had  been  transferred  to  Mrs.  Hitz,  and  the 
subsequent  change  made  in  the  bank  without  her  knowledge 
or  consent,  it  would  be  a  very  forced  construction  of  the  law 
which  would  extend  it  to  such  a  case.  But  we  assume  for 
the  argument,  that  the  contrary  was  the  case,  since  evidence 
was  admitted  without  objection,  tending  to  show  that  she 
received  dividends  on  the  stock  and  consented  in  writing,  as 
a  stockholder,  to  the  change. 

The  statute  contains  no  exception,  in  terms,  in  favor  of 
married  women.  It  seems  hard,  and  therefore  difficult  to 
conceive  that  Congress  intended  that  a  married  woman,  ac- 
quiring her  stock,  it  may  be  under  marital  influence,  and  also 
unable  to  alien  it  herself,  should  yet  be  held  liable,  in  con- 
sequence of  that  ownership,  to  make  good,  out  of  her  other 
estate,  losses  resulting  from  failure  of  the  bank. 

Yet  we  find  even  a  harder  case  clearly  enacted  in  the 
statute : 
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^^  Persons  holding  stock  as  executors,  administrators,, 
guardians  or  trustees,  shall  not  be  personally  subject  to  any 
liability  as  stockholdei*s ;  but  the  estates  and  funds  in  their 
hands  shall  be  liable  in  like  manner  and  to  the  same  extent 
as  the  testator,  intestate,  ward  or  person  interested  in  such 
trust  funds  would  be  if  living  and  competent  to  act  and  hold 
the  stock  in  his  own  name."     Sec.  5152  Rev.  Stat. 

So  that  a  young  ward,  whose  guardian  invests  in  national 
bank  stock,  without  his  knowledge  or  consent,  and  even 
where  he  is  incapable  of  assenting  at  all,  is  liable,  in  his^ 
other  estates  under  the  individual  liability  clause  in  the 
statute. 

This  very  difficulty  was  considered  by  the  Court  of  Ap- 
peals of  New  York,  in  the  case  entitled,  "  In  the  matter  of 
the  Reciprocity  Bank,"  22  N.  Y.  R.,  15,  which  arose  under 
a  statute  of  New  York  relating  to  State  banks,  similar  to 
the  U.  S.  statute,  and  in  substantially  identical  terms. 

The  court  said  : 

"  The  legislature,  if  it  had  thought  proper  to  do  so,  might 
have  made  an  exception  in  favor  of  married  woman,  but  no 
such  exception  was  made.  It  is  said  that  Mrs.  Lansing,  be- 
ing under  the  disabilities  of  coverture,  could  not  make  a 
transfer  of  her  shares  and  so  avoid  this  liability,  if  she  had 
wished  to  do  so.  This  is  a  circumstance  which  might  have 
been  properly  addressed  to  the  legislative  discretion  if,  in- 
deed, the  legislature  had  any  discretion,  under  the  injunction 
of  the  constitution,  but  it  does  not  authorise  the  courts  to 
allow  an  exemption,  where  neither  the  constitution  nor  the 
law  has  declared  any.  It  is  also  said  that  femes  coverts  are 
not  liable  to  suit  at  common  law  ;  and,  in  general,  this  is 
true.  It  is  also  true  that  the  apportionment  of  liability 
among  stockholders  in  banks,  when  duly  confirmed,  becomes 
a  judgment  against  each  stockholder,  to  be  enforced  by  ex- 
ecution as  in  other  cases.  But  it  was  competent  for  the 
legislature  to  depart  from  the  rules  and  analogies  of  the 
common  law,  and  to  make  married  women  and  their  estates 
liable  in  this  proceeding  as  other  shareholders  in  banks  are 
made  liable.    This,  we  think,  has  been  done,  in  order  to 
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eflTectuate  the  policy  in  which  the  constitutional  provision 
and  the  statute  are  founded.  It  might  go  far  to  defeat 
that  policy,  if  married  women  could  take  and  hold  stock 
without  liability  to  creditors." 

In  the  same  case,  in  the  Supreme  Court  of  New  York, 
reported  in  29  Barb.,  882,  it  had  been  laid  down  that  "  mar- 
ried women  could  own  stock  in  bank  in  their  own  right  both 
at  common  law  and  under  the  statute  of  1848  (of  New  York), 
and  the  legislature  had  the  power  to  alter  the  common  law 
so  as  to  make  them  personally  liable  to  the  amount  of  their 
stock.  It  has  thought  proper  to  do  so,  and  we  are  bound  in 
this,-a8  in  all  other  cases,  to  enforce  their  liability." 

In  the  case  of  Anderson  vs.  Line,  in  the  U.  8.  Circuit 
Court  for  the  Eastern  District  of  Pennsylvania,  reported  in 
14  Fed.  Reporter,  405,  it  appeared  that  shares  of  stock  in  a 
national  bank  were  transferred  by  a  husband  directly  to  his 
wife,  as  in  this  case,  and  that  suit  was  instituted  against  her 
and  her  husband.  And  the  court  held  that  the  coverture 
did  not  exempt  her  from  the  liability  imposed  by  the  national 
currency  acts  upon  all  stockholders  in  national  banks. 

So  that,  whatever  authority  exists  on  this  question  is  all 
in  the  direction  of  the  feme  coverVs  liability.  It  is  obvious, 
as  suggested  in  the  New  York  case,  that  to  maintain  an 
exemption  of  married  women  from  liability  would  greatly 
facilitate  an  evasion  of  the  individual  liability  clause  and  the 
practice  of  frauds  against  creditors.  It  would  only  be  neces- 
sary for  husbands  to  put  the  stock  in  the  names  of  their 
wives. 

Again,  sec.  5189  provides  that  a  transferee  of  stock  shall 
succeed  to  the  rights  and  liabilities  of  the  prior  holder.  If  a 
married  woman  transfers  the  stock,  and  she  is  not  liable,  it 
might  be  held  that  her  transferee  is  equally  exempt.  These 
are  some  of  the  serious  difficulties  in  the  way  of  sustaining 
the  exemption  of  married  women  as  shareholders. 

In  a  general  way,  some  of  the  cases  speak  of  the  liability 
of  the  shareholder  as  a  contract  liability,  from  which  its  non- 
existence is  argued  in  favor  of  persons  not  competent  to  con- 
tract to  assume  that  liability.    But  it  will  be  found  that  the 


Digitized  by  CjOOQIC 


496  Kbts£R  v.  Hitz. 

terms  '^  contract  liabilUy "  are  used  in  the  sense  of  being  a 
liability  which  will  survive  against  the  estate,  instead  of 
dying  with  the  person,  as  would  a  liability  for  a  mere  tort. 
In  our  view,  however,  and  that  is  evidently  held  in  the  case 
already  referred  to,  it  is  a  liability  imposed  by  statute,  as  an 
incident  to  the  ownership  of  the  stock,  and  attaching  to  all 
who  are  capable  of  that  ownership,  and  without  reference  to 
any  supposed  voluntary  assumption  of  the  liability  by  express 
or  implied  contract.  And  as  this  is  a  statutory  and  not  a 
common  law  liability,  imposed  upon  the  feme  covert  as  a 
shareholder,  it  seems  to  us,  as  was  also  held  in  29  Barbour, 
suprdy  that  it  affects  her  alone,  and  we  think  that  suit  ia 
properly  brought  against  her  without  joining  her  husband, 
which  would  be  necessary  in  the  enforcement  of  any  common 
law  obligation  or  liability  of  the  wife. 

The  court  below  having  held  the  wife's  coverture  a  pro- 
tection to  her,  it  follows  from  the  views  before  stated,  that 
a  new  trial  must  be  ordered. 
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John  Campbell,   Administrator    of   Stephen    S.  Springer, 

vs, 
Nathaniel  Wilson. 

Law.    No.  22,986. 

5  Decided  May  88, 1888. 

}  Jastices  HAaNXB,  Coz  and  Jambs  slttiuff. 

1.  As  long  as  a  fund  is  held  professedly  and  admittedly  as  a  trust,  no 
lapse  of  time  precludes  the  beneficiary  from  claiming  it.  But  the 
moment  there  is  some  breach  of  duty  or  adverse  claim  by  the  trustee, 
the  statute  commences  to  run. 

2.  It  is  doubtful  whether  the  law  of  trusts,  as  a  bar  to  the  Statute,  applies 
to  the  case  of  money  collected  by  an  attorney  for  his  client,  since  such 
moneys  are  not  intended  to  be  held  In  trust,  but  are  to  be  paid  over 
promptly. 

3.  When  an  administrator  founds  a  claim  upon  a  contract  made  by  him- 
self, although  it  relates  to  the  estate  he  represents,  he  may  sue  upon 
the  contract  in  his  own  name.  Whether  he  may  also  sue  on  such  a 
contract  in  his  representritive  character,  qucere, 

4.  When  one  is  barred  by  the  Statute  of  Limitations  from  suing  on  a 
contract  in  his  own  name,  he  cannot  remove  the  bar  by  taking  out 
letters  of  administration  and  suing  in  his  representative  character. 

5.  As  a  general  rule,  when  the  Statute  of  Limitations  begins  to  run,  no 
subsequent  transfer  of  title  to  the  cause  of  action  arrests  its  operation, 
thus  if  it  has  commenced  to  run  against  a  party  in  his  lifetime,  it  con- 
tinues to  run  against  his  administrator ;  if  it  has  commenced  to  run 
against  an  administrator,  it  will  continue  to  run  against  the  adminis- 
trator de  honia  non^  &c, 

6.  An  action  for  money  had  and  received  cannot  be  sustained  unless  it 
be  shown  that  when  the  money  was  received  it  was  ex  crquo  et  bono  the 
money  of  the  plaintiff  claiming  it,  and  that  it  was  received  at  the  time 
for  his  use. 

7.  By  an  express  contract,  money  was  received  by  W.,  an  attorney, 
for  C,  the  latter  being  an  administrator  appointed  in  Florida.  The 
attorney  alleged  an  assignment  of  the  fund  and  refused  to  pay  it  over. 
More  than  three  years  afterwards  C.  toolc  out  letters  here  and  de- 
8cril)ed  himself  as  administrator  under  the  laws  of  this  District,  and 
brought  an  action  against  W.  for  money  had  and  received. 

Meld,  That  although  the  money  was  not  payable  to  C,  as  administrator 
here,  his  description  of  himself  as  such  might  be  rejected  as  surplus- 
age, and,  but  for  the  Statute  of  Limitations,  a  recovery  allowed  in 
his  individual  name. 

The  Case  is  stated  in  the  opinion. 

F.  P.  CuppY  and  John  J.  Weed  for  plaintiff. 

WoRTHiNGTON  &  Hbald  foF  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  by  John  Canipbell,  calling  himself  ad- 
ministrator of  Springer,  appointed  as  such  by  the  Supreme 
Court  of  the  District  of  Columbia^  against  Nathaniel  Wil- 
82 
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son.  The  substance  of  the  declaration  is  that  the  defendant^ 
as  attorney. and  counsellor  of  the  plaintiff,  ou  the  26th  of 
October,  1876,  collected  from  the  United  States  the  sum  of 
$9,225,  being  a  claim  held  by  his  intestate  against  the  Gov- 
ernment,  and  that  the  defendant,  as  to  $2,000  of  that 
amount,  retained  the  money  for  his  own  use  and  refused  to 
pay  it  over.  The  declaration  also  contains  the  common  , 
counts.  The  defendant  pleads  the  general  issue  and  the  stat- 
ute of  limitations.  Further  notice  of  the  pleadings  will  be 
taken  presently.  At  the  trial  several  exceptions  were  taken 
by  the  plaintiff",  only  one  of  which  it  is  necessary  to  notice. 
That  states  that  while  the  defendant  was  under  cross-exami- 
nation the  court  arrested  the  trial  of  the  case  and  decided 
that,  as  matter  of  law,  upon  the  facts  then  proved,  the  plain- 
tiff' was  not  entitled  to  recover,  and  instructed  the  jury  to 
return  a  verdict  for  the  defendant.  It  may  be  well  to  say  a 
word  as  to  the  proof  upon  the  merits.  The  defendant  testified 
that  the  plaintiff  gave  an  order  on  him  to  pay  S.  P.  Brown 
$2,000  out  of  the  proceeds  of  this  claim  when  collected,  and 
Brown  gave  a  further  order  in  favor  of  Stanton  &  Worthington 
for  $1,000  to  be  paid  out  of  his  $2,000  ;  that  the  defendant 
accepted  the  orders  and  paid  them  when  the  money  was  re- 
ceived. The  plaintiff's  attorney,  on  the  other  hand,  testi- 
fied that  he  simply  gave  an  authority  to  the  defendant  Wilson 
to  pay  the  $2,000  to  Brow^n,  but  that  Brown  having  failed 
to  render  any  service  for  it,  he  revoked  the  order  and  claimed 
the  payment  of  the  amount  from  Wilson  which  was  refused. 
If  the  case  has  to  be  decided  upon  its  merits,  it  will  depend 
upon  the  question  which  of  these  two  contradictory  state- 
ments is  correct,  and  the  court  was  wrong  in  taking  that 
question  from  the  jury.  Let  us  consider  then  how  the  case 
is  affected  by  the  defence  of  limitations.  And  here  I  again 
refer  to  the  pleadings.  To  the  plea  of  limitations  the  plain- 
tiff* replies  that  the  sum  of  money  in  controversy  came  into 
the  defendant's  possession  as  the  attorney  of  the  plaintiff", 
and  that  the  defendant  holds  such  sum  of  money  as  trustee 
for  the  plaintiff,  and  is  not  protected  in  holding  it  by  reason 
of  the  statute  of  limitations.    The  defendant  rejoins  to  this 
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that,  on  the  26th  of  October,  1876,  the  plaintiff  knew  he  had 
the  raouey  and  demanded  payment  of  it,  and  defendant  re- 
fased  to  pay  it  then  and  ever  since.  On  this  the  plaintiff 
takes  issue ;  so  that  the  only  question  of  fact  in  this  con- 
nection presented  on  the  pleadings,  is  whether  the  demand 
was  made  on  Wilson  on  the  26th  or  27th  of  October  and 
payment  was  then  refused.  The  plaintiff's  witness,  Charles 
Campbell,  who  was  his  attorney  in  fact,  testifies  that  on  or 
about  the  26th  of  October,  1876,  he  notified  the  defendant 
not  to  pay  $2,000  to  Brown,  and  demanded  payment  of  it 
to  himself,  as  agent  of  the  plaintiff,  and  that  the  defendant, 
then  and  continuously  since,  refused  to  accede  to  the  de- 
mand. The  defendant  testifies  to  the  same  effect ;  so 
that  on  the  only  issue  of  fact  made  in  connection  with  the 
statute  of  limitations,  the  evidence  is  all  one  way,  and  that 
on  both  sides  is  in  favor  of  the  defendant.  What  then  is 
the  law  on  this  subject?  It  is  true  that  if  one  holds  a  fund 
professedly  and  admittedly  as  trustee,  no  lapse  of  time  pre- 
cludes the  beneficiary  from  claiming  that  fund,  because  no 
cause  of  action  arises,  and  therefore  he  is  not  in  default  for 
not  suing,  until  some  breach  of  duty  or  adverse  claim  by  the 
trustee  ;  but  from  the  moment  when  that  adverse  position 
is  taken  by  the  trustee  the  statute  commences  to  run.  It 
may  be  doubted  whether  the  law  of  trusts  applies  to  the  case 
of  money  collected  by  an  attorney  for  his  client,  because  that 
money  is  not  intended  to  be  held  in  trust,  but  to  be  paid 
over  promptly  ;  so  that  from  the  moment  the  attorney  fails 
to  turn  it  over  a  cause  of  action  arises.  In  this  case  it  is 
clearly  proved  that  the  defendant  refused  to  pay  over  this 
money  claimed  of  him,  in  October,  1876,  so  that  the  plain- 
tiff'  had  a  cause  of  action  against  him  immediately,  and  the 
statute  commenced  to  run  against  him  from  that  time. 
Both  the  law  and  undisputed  facts,  therefore,  were  with  the 
defendant,  and  the  court  committed  no  error  in  taking  the 
case  from  the  jury ;  the  facts  clearly  showing  a  perfect  de- 
fence to  the  action. 

A  peculiarity  of  the  case  is  that  the  pleadings  present  one 
issue  and  the  argument  an  entirely  different  one ;  and  it 
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may  be  well  to  notice  the  positions  taken  in  the  argument. 

It  was  maintained  for  the  plaintiff  that,  although  he  was 
administrator  in  1876,  when  the  cause  of  action  accrued^yet 
he  conld  not  sue  in  this  District  by  virtue  of  his  Florida  let- 
ters of  administration,  nor  until  he  took  out  letters  here  in 
February,  1880,  and  that  the  statute  began  to  run  against 
him  only  from  the  latter  date,  and  the  action  was  brought  in 
ample  time  after  that,  viz.,  in  July,  1881. 

Now,  the  law  is  very  well  settled  that  when  an  adminis- 
trator founds  a  claim  upon  a  contract  made  by  himself  with 
a  party,  although  it  relates  to  the  estate  he  represents,  he 
may  sue  upon  the  contract  in  his  own  name.  The  English 
books  hold,  that  if  the  money,  when  received  by  him,  will 
be  assets  of  the  estate,  he  may  also  sue  in  his  representative 
character.  Some  American  cases  throw  a  doubt  over  this 
last  question,  and  hold  that  he  must,  under  such  circum- 
stances ,  sue  in  his  individual  name.  It  is  plain  then,  that 
this  plaintiff,  Campbell,  who  employed  Wilson  to  collect  this 
money,  had  a  right  to  sue  in  his  own  name  in  this  District 
as  soon  as  the  money  became  due  him,  if  there  was  any  such 
indebtedness,  and  the  statute  began  to  run  against  them 
then.  Does  it  make  any  difference  that  he  afterwards  took 
out  letters  of  administration  here?  Does  that  give  a  new 
start  to  the  Statute  of  Limitations  and  enable  him  to  sue  in 
the  character  of  local  administrator  even  after  he  has  been 
barred  from  suing  individually  ?  If  so,  it  would  be  contrary 
to  the  analogies  of  the  law.  As  a  general  rule,  when  the 
statute  has  opce  begun  to  run,  no  subsequent  transfer  of 
title  to  the  cause  of  action  arrests  its  operation.  Thus,  if  it 
has  begun  to  run  against  a  party  in  his  lifetime  it  continaes 
to  run  against  his  administrator ;  if  it  has  begun  to  ran 
against  an  administrator,  it  will  continue  to  run  against  an 
administrator  de  bonis  won,  ^c.  But  in  this  case,  a  fortiori, 
it  ought  to  continue,  because  there  has  been  no  transfer  of 
title  even,  but  the  same  person  has  held  the  cause  of  action 
all  the  time,  and  the  most  that  he  can  say  is  that  he  has 
acquired  the  right  to  sue  in  either  of  two  ways,  instead  of 
only  his  individual  name,  as  at  first.    There  has  been  no  new 
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cause  of  action.  That  has  remained  the  same  all  the  time. 
It  is  the  same  case  as  if  the  act  of  1812  was  still  in  force 
and  the  plaintifi'  had  the  right,  as  administrator  under  the 
Florida  laws,  to  sue  here,  and  should  take  out  local  letters 
here  also,  with  a  view  of  protracting  the  period  within 
which  he  could  sue. 

Another  question  suggests  itself,  viz.,  whether,  if  the  ad- 
ministrator here  were  a  different  person  from  the  plaintiff, 
he  could  institute  a  suit  here  at  all.  Could  he  maintain  it 
under  the  special  count  ?  In  this,  the  declaration  avers  that 
Wilson  received  this  money  as  attorney  and  counsellor  for 
the  plaintiff.  The  proof  is  that  he  received  it  as  attorney 
and  counsellor  for  another  person  three  years  and  more  be- 
fore the  plaintiff  existed  as  administrator.  The  proof  would 
clearly  not  sustain  the  special  count  in  the  declaration.  How 
is  it  as  to  the  common  counts  ?  The  only  one  available  would 
be  the  bount  for  money  had  and  received.  If  Mr.  Wilson 
had  collected  this  money  in  the  lifetime  of  the  deceased,  or 
after  his  death,  under  a  contract  had  with  him  in  his  life- 
time, or  had  collected  it  without  any  authority,  the  law 
would  call  it  money  had  and  received  for  the  use  of  the  de- 
ceased, or  his  administrator  as  such,  and  perhaps  anj^  admin- 
istrator who  could  give  a  discharge  might  sue  for  it  as  money 
had  and  received. 

But  when  it  appears  that  the  money  was  received  under 
an  express  contract  with  the  Florida  administrator,  and  ex- 
pressly for  his  use,  how  can  it  be  money  had  and  received  for 
the  use  of  an  administrator  appointed  more  than  three  years 
afterward  ?  The  action  for  money  had  and  received  cannot 
be  sustained  unless  it  be  proved  that  when  the  money  was 
received  it  was  ex  cequo  et  bono  the  money  of  the  plaintiff 
claiming  it,  and  that  it  was  received  at  tlie  time  for  his  use. 
It  is  plain,  therefore,  that  this  money  could  not  have  been 
received  for  the  use  of  this  local  administrator.  The  express 
contract  by  which  it  was  received  for  the  Florida  adminis- 
trator excludes  any  implied  promise  to  pay  to  any  other  per- 
son.  The  former,  if  anybody,  had  a  right  of  action  for  it, 
and  it  cannot  be  due  to  two  different  persons.     It  does  not. 
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therefore,  appear  that  if  another  person  than  the  plaintiff 
were  administrator  here  he  could  have  maintained  the  action. 
The  plaintift',  then,  does  not  benefit  himself  by  describing 
himself  as  administrator  under  the  laws  of  the  District. 
That  might  be  rejected  as  surplusage,  and  he  might  recover 
as  an  individual  if  there  were  no  bar  to  that  recovery  ;  but 
as  an  individual  lie  is  clearly  barred  by  the  defence  of  limi- 
tations. 
The  judgment  is  therefore  affirmed. 


Lamont  vs.  The  Washington  &  Georgetown  R.  R.  Co. 

5  Decided  OctoDer  IS,  1688. 

}  The  Chibf  Justiob  and  JastieeB  Haomsb  and  Cox  sittinr. 

1.  Before  judgment,  the  parties  to  a  pending  suit  maj  settle  it  between 
themselves  without  considering  either  the  wishes  or  the  interest  of 
the  attorneys. 

2.  Plaintift' brought  an  action  of  tort  to  recover  damages  for  injuries  re- 
ceived. Pendmg  the  suit,  plaintiff  and  defendant,  without  the  know- 
ledge of  plaintin 's  attorneys,  settled  the  case.  Plaintiff  then  fi;ave 
defendant  an  order  on  the  clerk  of  the  court  to  dismiss  the  suit,  which 
being  filed,  plaintiff's  attorneys  moved  the  court  to  set  the  cause 
down  for  trial  notwithstanding,  on  the  ground  that  the  settlement 
was  collusive  and  was  made  with  knowledge  on  the  part  of  the  de- 
fendant that  the  plaintiff's  attorneys  were  interested  in  the  case  to 
the  extent  of  their  fees  for  services.  An  affidavit  accompanied  the 
motion  showing  that  the  plaintiff  had  agreed  to  pay  his  attorneys  a 
contingent  fee  of  thirty-three  per  cent,  of  the  amount  that  should  be 
recovered.  The  court  thereupon  passed  an  order  that  defendant 
should  pay  to  plaintiff's  attorneys  one-third  of  the  sum  for  which  the 
case  had  been  settled,  and  in  default  thereof  the  entry  of  dismissal 
should  be  struck  out  and  the  cause  set  down  for  trial.  On  appeal  this 
court  reversed  tlie  order,  holding: 

That  the  court  will  not  interfere  to  enforce  in  a  summary  way  through 
the  original  suit,  the  collateral  engagement  of  a  client  for  the  oom- 
pensation  of  his  attorney,  but  will  ieave  the  latter  to  liis  common  law 
remedy. 

3.  Whether  tiie  order  of  tlie  court  below  was  an  appealable  order, 
quoere. 

The  Case  is  stated  in  the  opinion. 

Henkle,  McPherson  and  Hine  for  plaintifi*. 

Davidge  and  Totten  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  case,  as  is  very  well  known,  was  an  action  brought  to 
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recover  damages,  for  injuries  alleged  to  have  been  suffered 
by  the  plaintiff  in  being  forcibly  and  wrongfully  expelled 
frora  the  cars  of  the  defendant. 

The  case  was  tried  three  times,  and  on  the  last  trial,  the 
jury  rendered  a  verdict  for  the  plaintiff' for  fifteen  thousand 
dollars.  The  case  came,  in  the  usual  form,  before  this  court 
on  a  motion  for  a  new  trial  on  bills  of  exceptions.  It  was 
argued  by  counsel,  and  while  under  advisement,  the  defend- 
itnt  settled  with  the  plaintiff'  by  paying  him  two  thousand 
dollars,  and  received  from  him  a  release  of  all  claims  and 
demands,  and  an  order  to  the  clerk  of  this  court  to  enter  the 
case  dismissed.  This  was  done  without  the  knowledge  of 
the  plaintiff*'s  attorneys. 

After  this  was  done,  the  court  rendered  its  opinion,  set- 
ting aside  the  verdict  in  the  case  below  and  ordering  a  new 
trial,  and  then  this  order  to  dismiss  was  tiled ;  and  after 
that  the  attorneys  for  the  plaintiff*  came  into  court  and 
moved  the  court  to  set  the  cause  down  for  trial,  notwith- 
standing the  paper  filed  by  the  defendant  purporting  to  be 
an  acknowledgment  that  the  case  had  been  settled,  on  the 
ground  that  said  pretended  settlement  between  the  plaintiff 
and  the  defendant  was  collusive,  and  with  the  knowledge  on 
the  part  of  the  defendant  that  the  plaintiff''s  attorneys  were 
interested  in  the  case  to  the  extent  of  their  fees  for  services, 
and  tliat  knowledge  of  such  settlement  was  being  concealed 
from  them  by  the  plaintiff*. 

The  motion  was  accompanied  with  an  afiidavit  showing 
that  the  plaintiff'  had  agreed  to  pay  his  attorney,  Mr.  Mc- 
Pherson,  a  contingent  fee  of  33  per  cent,  of  the  amount  that 
should  be  recovered. 

The  court  thereupon  passed  a  peremptory  order  that  the 
defendant  should  pay  to  plaintiff''s  attorneys  one-third  of 
the  sum  of  two  thousand  dollars,  and  that,  in  default  there- 
of, the  entry  of  dismissal  should  be  struck  out  and  the  case 
set  down  for  trial.  That  order  was  appealed  from  and  that 
appeal  has  been  the  subject  of  discussion  before  us. 

In  the  argument  here  it  was  claimed,  on  the  part  of  the 
4^ttorneys  for  the  plaintiff,  that  they  had  a  lien  on  the  cause 
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of  action,  and  that  the  court  could  enforce  it  by  allowing 
the  suit  to  proceed  to  trial  for  the  benefit  of  the 
attorneys  where  it  had  been  adjusted  between  the  parties^ 
collnsively  with  a  view  to  cheat  the  attorneys  out  of  their 
compensation.  Upon  the  other  hand,  it  was  claimed  by  the 
defendant  that,  before  judgment,  the  parties  to  a  pending 
suit  have  entire  control  of  the  subject-matter,  and  may  settle 
it  between  themselves  without  reference  to  either  the  wishes 
or  the  interests  of  the  attorneys. 

The  common  law  recognizes  the  lien  of  an  atomey  upon 
moneys  of  his  client  in  his  hands,  and,  also,  upon  papers  and 
documents  in  his  hands,  whether  they  be  muniments  of  title, 
or  causes  of  action,  or  evidence  ;  but  there  is  no  such  thing 
as  the  lien  of  an  attorney  upon  a  mere  claim  or  caose  of 
action  which  his  client  has  against  a  third  person,  apart 
from  the  tangible  vouchers  of  the  claim  which  may  be  in 
the  attorney's  possession.     The  very  essence  of  the  common 
law  lien  is  possession.    The  party  who  has  a  lien  loses  it  the 
moment  he  surrenders  possession  ;  and  possession  cannot  be 
predicated  of  a  mere  abstract  right  ia  another-pei-son.     It  is 
conceded  on  all  hands  that  the  parties,  before  judgment,  may 
compromise  and  settle  between  themselves  without  reference 
to   the   attorney ;    which   could    not    be   the   case    if    the 
attorney  could  be  regarded  as  having  possession  of  his  client's 
cause  of  action.     When  the  cause  is  once  reduced  to  judg- 
ment,  however,   it    is    governed    by   different    principlea. 
While  a  suit  is  pending,  the  cause  of  action  may  be  com- 
promised and  settled  by  the  parties  out  of  court ;  but  w^hen 
reduced  to  judgment,  it  can  only  be  settled   by  an  entry  of 
satisfaction  on  the  record  ;  and  the  person  ordinarily  recog- 
nized as  having  authority  to  enter  that  is  the  attorney  of 
record  ;  so  that  he  has  control  over  the  judgment,  and  in  a 
sense  of  the  word,  which  may  be  somewhat  strained,  he  may 
be  said  to  have  possession.     At  all  events,  the  courts  have  so 
far  recognized  it  that  they  allow  the  attorney  a  lien  on  a 
judgment  or  an  award  rendered  under  the  order  of  the  court. 
In  England  the  practice  arose  of  enforcing  these  liens  of  the 
attorney  by  a  peremptory  rule  on  the  defendant,  where  he 
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had  collosively  settled  with  the  plaintiff,  to  pay  the  attor- 
ney hifi  costs. 

Then,  if  the  the  case  of  the  attorney  here  has  any  legal 
foundation,  it  cannot  be  on  the  ground  that  he  has  a  lien  on 
the  cause  of  action  ;  it  must  be  put  upon  some  other  ground. 
It  is  maintained,  however,  that  the  courts  have  so  far  recog- 
nized the  rights  of  the  attorney,  in  such  cases,  that  if  a  set- 
tlement takes  place  between  the  parties  without  reference  to 
his  interests,  they  will  allow  the  cause  to  proceed  to  trial  for 
his  benefit,  to  the  extent  of  his  claim  for  compensation. 

A  number  of  cases  have  been  cited  upon  this  ques« 
tion  which  we  think  have  been  largely  misapprehended. 
Almost  all  the  cases  have  been  cases  of  judgments.  All  the 
English  cases  have  been  cases  where,  the  suit  having  been 
reduced  to  judgment,  the  lien  of  the  attorney  has  attached. 
The  only  case  which  is  supposed  to  differ  from  the  others  in 
that  respect  is  the  case  of  Swain  vs.  Senate,  6  B.  &  P.,  99. 

In  that  case  the  defendant  was  arrested  and  gave  bail, 
and  afterwards  left  the  country.  The  bail  afterwards,  with- 
out the  knowledge  of  the  plaintiff's  attorney,  settled  the 
case  with  the  plaintiff.  Then  the  attorney  proceeded  to 
take  judgment  by  default  against  the  defendant,  and  that 
judgment  was  not  impeached  or  attacked  in  any  way  ;  so  that 
it  was  in  the  condition  in  which  the  lien  attached.  Then  he 
issued  a  scire  facias  against  the  bail,  and  the  court  did  allow 
that  proceeding  to  go  on  for  the  benefit  of  the  attorney  to 
the  amount  of  his  costs. 

But,  as  we  have  said,  that  was  a  case  where  the  claim  had 
been  reduced  to  judgment,  the  condition  of  things  in  which 
the  courts  had  always  allowed  the  lien  of  the  attorney  to 
attach. 

American  cases  have  been  also  referred  to  here,  all  of 
which  we  have  examined  ;  and  we  find  there  is  only  one  of 
them  which  was  a  case  of  tort,  in  which  the  privilege  of 
proceeding  with  the  suit  for  his  own  benefit  was  allowed  to 
the  attorney  after  settlement  between  the  parties,  and  where 
there  was  no  tangible  cause  of  action  that  the  attorney  had 
in  his  possession  and  control. 
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A  case  was  cited  from  22  Wisconsin  R.,  457,  where  a  suit 
was  brought  by  the  attorney  upon  a  town  order,  as  it  was 
called,  and  after  the  settlement  between  the  parties,  the  at- 
torney was  allowed  to  proceed,  upon  the  ground  that  he  had 
a  lien  upon  ihatj  not  on  the  ground  that  he  had  a  lien  at  all 
upon  the  cause  of  action  itself,  apart  from  the  evidences 
of  it. 

The  only  case  that  seems  to  come  up  squarely  to  the  propo- 
sition that,  in  an  action  for  unliquidated  damages,  the  court 
will  allow  the  suit  to  proceed  for  the  benefit  of  the  attorney, 
is  the  case  of  Rasquin  against  the  Knickerbocker  Stage  Com- 
pany, 21  Howard's  Practice  Reports,  292  ;  and  that  decision 
Seems  to  have  been  rendered  upon  the  authority  of  Swain 
vs.  Senate,  which  seems  to  have  been  misconceived  by  the 
court.  This  decision,  reported  in  Howard  and  cited  here, 
was  rendered  in  the  court  of  Common  Pleas  of  the  city  of 
New  York,  which  is  not  a  court  of  last  resort.  But  this  is  to 
be  remarked  about  that  case,  and  about  othei*s  that  seem  to 
countenance  the  proposition  that  the  court  will  allow  a  case 
to  proceed  for  the  benefit  of  the  attorneys,  viz.,  that  that 
has  never  been  done  except  to  allow  the  attorney  to  secure 
his  legal  fees  and  costs ;  never  to  enable  him  to  secure  the 
compensation  which  his  client  may  have  agreed  to  pay  him 
as  counsel.     It  is  necessary  to  note  the  distinction. 

In  the  admistration  of  the  law  in  England,  and  more  or 
less  in  this  country  also,  every  step  taken  in  a  case  involves 
not  only  the  payment  of  a  compensation  to  the  oflicers  of 
the  court,  but  also  the  earning  of  fees  by  the  attorney  of 
record.  If  the  plaintifl'  recovers  judgment,  these  fees  and 
costs  of  his  attorney  are  included  in  his  judgment  and  be- 
come part  of  it,  and  as  fast  as  they  are  earned,  the  suit  be- 
comes, to  that  extent,  the  suit  of  the  attorney.  He  thereby 
virtually  becomes  a  party  to  the  suit,  quoad  his  legal  fees  ; 
and  it  is  very  proper  that  the  court  should  say  to  the  defend- 
ant, "  you  cannot  settle  this  suit  until  you  settle  the  claims 
of  all  the  parties  on  the  record.'*  and  the  attorney  being, 
quoad  these  fees,  a  party  on  the  record,  his  fees  must  be  pro- 
vided for  before  the  case  can  be  dismissed.    But  the  reason 
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would  not  apply  to  a  collateral  contract  between  the  attorney 
and  his  client. 

This  present  case  illustrates  the  distinction  particularly. 
Here  is  a  claim  for  unliquidated  damages,  which  is,  in  its 
very  nature,  incapable  of  being  assigned  in  whole  or  in  part 
to  the  attorney.  And,  in  fact,  the  agreement  which  is  relied 
upon  here  does  not  purport  to  assign  it  in  any  part  ;  but  is 
simply  an  engagement  on  the  part  of  the  plaintiff  to  pay  his 
attorney  a  contingent  fee  of  thirty-three  per  cent,  of  the 
amount  of  the  recovery;  that  is,  he  agrees  that  in  case  of 
recovery,  he  personallj/,  will  pay  to  his  counsel  a  sum  equiva- 
lent to  thirty-three  per  cent,  of  the  amount  recovered.  It  is 
clear,  therefore,  that  he  might  as  well  agree  to  pay  a  gross 
sum  of  one  thousand  dollars,  or  anj'  other  gross  sum,  or  to 
convey  a  house  and  lot  in  case  of  success  in  the  suit. 

Now,  in  no  sense  can  that  collateral  engagement  of  the 
client  to  his  attorney  be  said  to  be  involved  in  this  suit. 
Here  is  an  action  for  damages  suffered  by  the  client.  It  is 
not  a  suit  to  recover  money  stipulated  in  a  collateral  agree- 
ment to  be  paid  by  client  to  attorney,  but  it  is  to  recover 
damages  for  injuries  alleged  to  have  been  suffered  by  the 
client,  and,  quod  that,  the  attorney  cannot  be  interested  as  a 
party  in  the  suit.  It  might  as  well  be  said  that,  where  the 
client  had  agreed  to  do  some  collateral  thing  in  case  of  the 
recovery  of  judgment,  to  convey  a  house  and  lot,  for  example, 
the  court  could,  after  this  settlement,  hold  the  defendant 
responsible  for  the  plaintiffs  engagement  to  convey  that 
house  and  lot  to  his  attorney.  You  could  maintain  that 
proposition  with  as  much  reason  as  that  the  court  could  com- 
pel the  defendant  to  pay  to  the  attorney  of  the  plaintiff 
the  moneys  or  considerations  which  the  client  had  collaterally 
engaged  to  pay  to  his  attorney.  The  courts  will  not  enforce 
such  a  claim  in  that  way.  They  leave  the  attorney  to  his 
common  law  remedy  on  the  contract. 

We  think  the  whole  course  of  the  authorities  is  in  that 
direction.  The  law  is  stated  in  the  first  place  in  Pareons  on 
Contracts,  Vol.  I,  p.  116,  as  follows  :  "  He  [the  attorney]  has 
no  claim  for  unliquidated  damages  in  court  until  after  judg- 
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ment."  The  case  of  Wood  vs.  Anders,  5  Bush,  641,  is  cited^ 
which  fully  sustains  this  proposition. 

Again  in  Parsons,  Vol.  Ill,  p.  269:  "  Bat  the  lien  on  the 
cause  for  his  fees  does  not  attach  until  the  judgment  is  ren- 
dered. Therefore,  where  in  a  case  reserved,  after  the  opinion 
of  the  court  was  pronounced  in  favor  of  the  plaintiff,  he  forth- 
with assigned  his  interest  in  the  judgment,  and  the  defend- 
ant, during  the  term  and  before  the  judgment  was  actually 
entered,  paid  the  whole  amount  to  the  assignee  ;  it  was  held 
that  the  attorney's  lien  was  thereby  defeated." 

In  support  of  this,  several  cases  are  cited,  all  of  which  fully 
sustain  the  position  in  the  text. 

Besides  these,  there  are  two  cases  in  the  New  York  Reports, 
which  investigate  the  question  very  thoroughly.  The  first 
is  the  case  of  Pulver  vs.  Harris,  62  New  York  Reports,  p.  78. 
That  was  an  action  for  assault  and  battery.  The  plaintiff 
recovered  a  judgment,  which  he  assigned  to  his  attorney,  to 
secure  his  costs,  and  notice  of  the  assignment  was  given  to 
the  defendant.  The  defendant  appealed  and  the  decision 
was  revereed,  and  before  the  trial  the  parties  settled,  and 
the  plaintiff  executed  to  the  defendant  a  release.  Notwith- 
standing this,  the  plaintiffs  attorney  moved  the  trial  of  the 
action  when  it  was  reached  on  the  calendar,  and  the  defend- 
ant's counsel  produced  the  release. 

The  court  held  that  the  cause  of  action  was  not  assiguablCj 
and  that  after  the  reversal  of  the  judgment  the  assignment 
thereof  became  inoperative,  so  far  as  the  defendant's  rights 
were  concerned  ;  and  that,  as  to  hitn,  the  cause  of  action 
belonged  to  the  plaintiff,  which  he  could  not  transfer,  and 
which  remained  subject  to  his  control  until  merged  in  a  judg- 
ment, or  at  least  in  a  verdict.  Judge  Grover  said  :  "  It  may 
be  said  that  although  the  plaintiff  was  the  owner  of  the 
cause  of  action,  and  as  such  had  a  right  to  control  and  settle 
the  suit,  yet  the  defendant,  knowing  that  the  attorney  relied 
upon  the  fruits  of  the  action  as  security  for  the  services, 
ought  to  have  paid  the  money  to  him,  instead  of  the  pldn- 
tiff,  upon  the  settlement.  The  answer  to  this  is,  that  the 
attorney,  having  no  legal  or  equitable  lien  upon  the  cause  of 
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action,  the  defendant  had  the  right  to  pay  the  money  to  the 
plaintiff,  to  whom  it  belonged,  and  was  not  bound  to  take 
care  of  the  interests  of  the  attorney." 

This  case  was  followed  by  the  case  of  Coughlin  vs.  The 
Hudson  River  Railroad  Company,  71  X.  Y.  R.,  448.  That  was 
a  very  similar  case.  There  the  plaintiff  was  injured  while  a 
passenger  on  the  defendant's  railroad.  He  brought  suit,  and 
executed  an  agreement  with  his  attorneys  to  divide  with  them 
the  damages  that  might  be  recovered  against  the  defendant, 
and  the  agreement  was' that  if  nothing  should  be  recovered? 
the  attorneys  should  have  nothing  for  their  services.  Subse- 
quentl3\  the  plaintiff  called  at  the  office  of  the  defendant 
attorneys,  and  had  some  negotiation  with  them,  and  made  a 
settlement. 

The  court  said  : 

"  It  is  certainly  a  general  rule,  that  parties  to  an  action 
may  settle  tlie  same  without  the  intervention  of  the  attor- 
neys. Generally,  a  plaintiff  who  has  a  cause  of  action  against 
a  defendant  may  release  and  discharge  it  upon  such  terms  as 
are  agreeable  to  hiiti.  This  he  may  do  while  the  action  is 
pending,  and  after  judgment  he  may  cancel  and  discharge 
the  judgment.  In  all  this  generally  he  infringes  upon  no 
privilege  and  violates  no  right  of  his  attorne}'. 

"But  since  the  time  of  Lord  Mansfield,  it  has  been  the 
practice  of  courts  to  intervene  to  protect  attorneys  against 
settlements  made  to  cheat  them  out  of  their  costs.  If  an 
attorney  has  commenced  an  action,  and  his  client  settles  it 
with  the  opposite  party  before  judgment,  coUusively,  to 
deprive  him  of  his  costs,  the  court  will  permit  the  attorney 
to  go  on  with  the  suit  for  the  purpose  of  collecting  his  costs. 

"  After  judgment,  the  attorney  who  has  procured  it  has  a 
lien  upon  it  for  his  costs.  This  lien  is  upheld  upon  the  theory 
that  the  services  and  skill  of  the  attorney  have  procured  the 
judgment.  There  is,  then,  something  upon  which  a  lien  can 
attach,  and  the  courts  uphold  the  lien  by  an  extension  to 
«uch  cases  of  the  principle  which  gives  a  mechanic  a  lien  upoa 
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a  valuable  thing  which,  by  his  skill  and  labor,  he  has  pro- 
duced. 

*****  •  • 

"  A  person  owning  a  judgment  for  the  recovery  of  money 
may  give  his  attorney,  or  any  other  person,  by  agreement, 
rights  and  equitable  interests  therein,  which  the  defendant 
therein,  charged  with  notice,  must  respect.  So,  if  the  cause  of 
action  before  judgment  be  in  its  nature  assignable,  the  owner 
of  it  may  assign  and,  by  agreement,  create  legal  and  equitable 
interests  therein,  and  such  agreement  may  now  be  made  with 
his  attorneys  as  well  as  with  other  persons,  and  when  such 
interests  have  been  created,  and  notice  given  of  Ihem,  they 
must  be  respected.  But  what  I  maintain  is  that  before 
judgment,  in  the  absence  of  any  agreement,  the  attorney 
has  not  now  and  never  had  any  lien  upon,  or  interest  in  the 
cause  of  action  ;  and  when  the  cause  of  action  is  like  this, 
such  as  by  its  nature  is  not  assignable,  the  party  owning  it 
cannot  by  any  agreement,  give  his  attorney,  or  any  other 
person,  any  interest  therein." 

In  People  vs.  Tioga  C.  P.  19  Wend.,  78,  Cowen,  J., 
said: 

"Assignments  of  personal  injuries  must  still  be  re- 
garded as  mere  covenants  or  promises  which  we  cannot 
directly  protect  against  the  interference  of  the  immediate 
party,  though  the  defendant  have  full  notice  of  the  effort  to 
assign.  If  the  person  professing  to  assign  will  do  prejudice 
to  the  right  by  extinguishing  or  impairing  it,  the  party  with 
whom  he  deals  must  be  left  to  his  action  for  damages  ac- 
cording to  the  nature  of  the  undertaking.  Mere  personal 
torts  of  this  kind  cannot  be  separated  from  the  pei-son  upon 
whom  they  are  inflicted  and  they  die  with  him. 

"  Here  there  was  not  even  any  agreement  by  plaintiff  to 
assign  any  portion  of  the  claim  to  his  attorneys.  The  agree- 
ment executed  did  not  purport  to  give  them  any  present  in- 
terest in  the  cause  of  action.  It  was  simply  an  executory 
agreement  that  the  attorneys  should  share  in  the  damages 
recovered,  the  cause  of  action  remaining  intact  in  the  plain- 
tiff.    Still  an  agreement  to  divide  the  recovery  in  auch  a 
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case  would  attach  itself  to  the  judgment  when  recovered, 
and  give  the  attorney  an  equitable  interest  therein. 

It  is,  therefore,  beyond  dispute,  that  the  plaintiff's  attor- 
ney had  neither  a  legal  nor  an  equitable  interest  by  way  of 
assignment  or  lien  on  the  cause  of  action.  The  defendant  was 
not  asking  any  favor  of  the  court.  It  was  in  court  simply  insist- 
ing upon  its  settlement  with  the  plaintiff  as  a  defence  to  his 
cause  of  action.  Therefore,  if  the  attorneys  are  entitled  to 
the  protection  they  now  seek,  it  is  only  by  the  exercise  of  the 
extraordinary  power  of  the  court,  to  which  I  have  first  above 
alluded,  and  I  am  prepared  to  say  that  such  power  should  not 
be  exercised  in  a  case  like  this.  It  has  not  been  conferred 
upon  the  courts  by  statute,  usage  or  common  law.  Its  ex- 
ercise to  secure  to  an  attorney  the  statutory  fees,  small  in 
amount  and  easily  ascertainable,  was  just  and  proper,  and 
could  lead  to  no  abuse.  But  to  exercise  it  so  far  as  to  en- 
force all  contracts  between  clients  and  attorneys,  however 
extraordinary,  is  quite  another  thing.  Here  the  attorneys 
were  contractors.  They  took  the  job  to  carry  this  suit 
through,  and  to  furnish  all  the  labor  and  money  needed  for 
that  purpose,  and  they  are  no  more  entitled  to  the  protection 
which  they  now  seek  than  any  other  person  not  a  lawyer 
would  have  been  if  he  had  taken  the  same  contract.  When 
a  party  has  the  whole  legal  and  equitable  title  to  a  cause  of 
action,  public  policy  and  private  right  are  best  subserved  by 
permitting  him  to  settle  and  discharge  that,  if  he  desires  to, 
without  the  intervention  of  his  attorneys." 

This  case  has  been  followed  up  since  by  the  case  of  Kus- 
perer  vs.  The  city  of  Beaver  Dam,  in  Wisconsin,  in  1881, 
which  is  found  reported  in  a  late  number  of  the  Northwestern 
Reporter.  That  was  an  action  for  personal  injury,  in  which 
the  facts  were  to  a  very  large  extent  the  same  as  in  the  cases 
I  have  just  cited,  and  those  cases  were  referred  to  and  the 
decisions  reaffirmed  by  the  court  in  Wisconsin. 

But  enough  has  been  said  to  show  that  all  the  cases  hold 
uniformly  that  the  court  will  not  interfere  to  enforce  in  a  sum- 
mary way,  through  the  original  suit,  the  collateral  engage- 
ments of  a  client  for  the   compensation  of  his  attorney. 
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We  are  certainly  as  desiroufl  as  any  court  could  be  to  protect 
the  members  of  the  bar  in  their  relations  with  their  clients, 
but  it  clearly  seems  to  be,  if  not  beyond  the  power  of  the 
court,  certainly  a  practice  not  sustained  by  any  authority  or 
precedent,  to  enforce  an  engagement  of  this  character  in  a 
summary  way  ;  the  court  will  leave  the  attorney  to  his  com- 
mon law  remedy,  and,  therefore,  we  are  compelled  to  reverse 
the  order  of  the  court  below  and  to  allow  the  order  of  set- 
lement  to  stand. 

There  was  a  question  suggested  in  the  consultation  in  this 
case  as  to  whether  the  order  appealed  from  was  an  appealable 
Order.  We  wish  not  to  be  committed  to  anj"^  decision  on 
that  question.  We  are  satisfied  upon  thia  merits  of  the  case 
that  the  order  below  ought  to  be  reversed. 
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Benjamin  U.  Kbysbr,  Receiver,  vs.  John  Hitz  bt  al. 

Equity.    No.  6,583. 

5  Decided  October  M,  188S. 

i  The  CmsF  Jitbtiox  and  Joatlces  Hagnbr  and  Jamu  Bitting. 

1.  The  powers  of  the  directors  of  a  national  bank  are  not  regulated  by 
the  strict  principles  of  a  special  trust.  They  act  in  a  fiduciary  capa- 
city, but  are  clothed  by  the  statute  with  a  power  to  manage  the 
affairs  of  the  bank,  and  this  implies  a  considerable  element  of  discre- 
tion. 

3.  It  is  not  an  improper  exercise  of  that  disci*etion,  where  cash  is  needed 
for  the  legitimate  business  of  the  bank,  to  accept  anticipated  payment 
of  a  debt  bearing  a  high  rate  of  interest  where  such  debt  constitutes 
an  unavailable  asset. 

3.  Where  a  bank,  under  a  contract  made  by  its  officers,  receives  money 
for  the  purpose  of  beinfi^  applied  by  it  to  cerfcain  uses,  such  money 
cannot  be  retained  by  tne  bank  except  in  accordance  with  the  con- 
tract under  which  it  was  received,  although  its  officers  exceed  their 
powers  in  making  the  contract.  The  money  comes  into  its  hands 
charged  with  a  trust  and  the  retention  of  it  constitutes  an  acceptance 
of  the  trust,  and  at  the  same  time  a  ratification  of  the  acts  of  its 
officers. 

4.  Where,  as  part  of  an  arrangement  by  which  a  loan  is  to  be  secured 
on  real  estate,  a  conveyance  of  the  premises  is  made,  that  arrange- 
ment will,  of  itself,  supply  the  consideration  for  the  conveyance. 

STATEMENT    OF  THE  CASE. 

In  January,  1876,  the  German  American  Savings  Bank  of 
the  District  of  Columbia  took,  for  value  received,  two  notes 
of  $10,000  each,  dated  January  6, 1876,  payable  respectively 
one  and  two  years  after  date,  with  interest  at  the  rate  of  10 
per  cent,  per  annum,  payable  semi-annually,  drawn  by  one 
Wm.  R.  Chipley,  to  the  order  of  E.  P.  Ilalstead,  trustee,  and 
by  him  endorsed.  These  notes  were  discounted  or  loaned 
upon  realty  for  the  benefit  of  John  Hitz,  then  president  of 
the  bank.  They  were  secured  by  a  deed  of  trust  to  R.  B. 
Donaldson,  a  director,  and  C.  E.  Prentiss,  the  cashier,  of  the 
bank,  upon  a  piece  of  property  situated  at  the  corner  of 
Ninth  and  G  streets,  N.  W.,  Washington  city,  executed  by 
John  Ilitz  and  his  wife,  Jane  C.  Hitz.  The  property  was 
acquired  by  Mrs.  Hitz  by  inheritance,  subsequent  to  her 
marriage  and  prior  to  the  passage  of  the  Married  Woman's 
Property  Act.  The  deed  provided  for  a  release  of  the  prop- 
erty, on  the  satisfaction  of  the  debt,  to  John  Hitz,  and  con- 
tained the  usual  provisioDS  for  sale  in  default  of  payment. 
88 
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The  loan  was  numbered  on  the  bank  books,  "  Loan  570,'* 
and  interest  was  paid  from  time  to  time. 

In  May,  1877,  the  German  American  Savings  Bank  waa 
converted  into  the  German  American  National  Bank,  this 
loan  forming  part  of  its  assets. 

In  June,  1877,  Mr.  P.  Jenks,  of  Philadelphia,  entrusted  R. 
W.  Tyler,  of  Washington,  with  loaning  $20,000  in  that  city^ 
Capt.  Tyler,  in  his  negotiations,  consulted  Mr.  Hitz  about  a 
proposal  he  had  received,  and  the  result  was  an  arrangement 
by  which  the  money  was  to  be  loaned  upon  the  property  in 
question  upon  a  first  encumbrance  at  8  per  cent,  per  annum 
interest.  The  negotiations  were  conducted  between  Capt. 
Tyler,  Mr.  Hitz  and  Dr.  Prentiss,  and  in  the  course  of  them 
it  was  agreed  that  the  prior  deed  of  trust  should  be  released^ 
and  a  conveyance  of  the  fee  made  to  Miss  S.  L.  Crane,  who 
should  appear  as  the  new  borrower,  and  execute  the  new  deed 
of  trust. 

The  examination  of  the  title  and  the  preparation  of  the 
new  deed  of  trust  were  entrusted  by  Tyler  to  Ashford  and 
Hopkins,  Prentiss  undertaking  to  prepare  the  release  of  the 
Chipley  trust  and  the  conveyance  to  Miss  Crane. 

By  the  release  the  property  was  conveyed  back  to  Mrs* 
Hitz,  and  the  deed  to  Miss  Crane  was,  as  first  drawn,  from 
her  solely.  Subsequently,  it  was  changed,  so  as  to  include 
her  husband  also.  The  date  of  this  change,  whether  before 
or  after  execution  and  acknowledgment  by  Mrs.  Hitz,  waa 
one  of  the  most  contested  questions  in  the  case. 

The  papers  were  completed  about  the  20th  of  June,  1877, 
and  Tyler  delivered  Jenks'  duly  certified  and  endorsed  check 
for  the  money  to  Prentiss  at  the  bank.  Prentiss  endorsed 
the  check,  as  "  cashier,"  to  the  credit  of  the  German  Ameri- 
can Bank,  at  its  Philadelphia  correspondent,  and  subsequently 
as  "  C.  E.  Prentiss,"  and  to  the  credit  of  an  account  kept  by 
him  with  the  Gtermau  American  Bank  as  '^Account  No.  578,*^ 
under  the  name  of  "C.  E.  Prentiss,  trustee." 

The  books  of  the  bank  did  not  show  any  payment  of  the 
Chipley  notes  until  June,  1878,  when  one  was  entered  aa 
paid  on  the  6th  and  the  other  on  the  22d.    Meanwhile,  they 
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had  figured  as  assets  of  the  bank.  The  books  also  showed  an 
entry  under  date  of  October,  1878,  '^  Loan  570  RetM,"  as  a 
discount,  and  under  date  of  October.  1878,  a  payment  thereof* 

The  bank  failed,  and  closed  its  doors  October  80,  1878^ 
Keyser  taking  charge  as  bank  examiner  on  the  31st,  and  on 
*  the  Ist  of  November  as  receiver. 

The  Chipley  notes  were  claimed  by  the  receiver  as  assets^ 
and  on  the  —  of  December,  1878,  Miss  Crane  wrote  on  their 
back  a  guarantee  of  them,  and  executed  a  deed  to  Keyser  of 
the  reversion  in  the  property  in  question  to  secure  their  pay- 
ment. He  declined  to  pay  the  instalment  of  interest  due  on 
the  Jenks  loan,  and  Tyler  advertised  the  property. 

Thereupon,  the  plaintiff  filed  his  bill,  asking  an  injunction 
to  prevent  the  sale  ;  discovery  by  Jenks  and  Tyler  of  their 
connection  with  the  case  ;  reinstatement  and  priority  for  hi» 
benefit  of  the  trust  deed  to  Donaldson  and  Prentiss  ;  if  this 
were  refused,  a  personal  decree  for  the  amount  of  the  Chipley 
notes  against  the  defendants  ;  the  establishment  of  a  lien  in 
his  favor  upon  all  the  real  property  of  the  defendant  Hitz  ;: 
and  a  sale  of  the  property  in  question  to  satisfy  his  claim. 

Full  answer  was  made  by  the  defendants,  and  Miss  Crane 
and  Mrs.  Hitz  tiled  cross-bills.  The  former  charged  that  her 
guaranty  of  the  Chipley  notes  and  her  deed  to  Keyser  were 
unadvised  and  without  consideration,  and  asked  their  cancel-^ 
lation. 

Mrs.  Hitz  charged  that  the  whole  transaction  was  a  fraud 
upon  her,  and  asked  that  all  the  deeds  of  trust,  &c.,  involving 
her  property,  be  set  aside.  Subsequently,  she  filed  an  amend-- 
ment  to  her  cross-bill,  charging  that  the  deed  to  Miss  Crane^ 
purporting  to  be  made  by  her  and  her  husband,  had  been 
altered  so  as  to  include  her  husband  as  a  party  after  its 
alleged  execution  by  her.  The  further  facts  necessary  to  an 
understanding  of  the  case  appear  in  the  opinion  of  the  court. 

On  the  hearing  of  the  case  in  Special  Term,  a  decree  was 
made  denying  any  relief  to  Keyser,  cancelling  the  Crane 
deed  to  him,  and  her  guaranty  of  the  Chipley  notes,  and 
holding  the  trust  deed  to  Tyler  to  be  valid  only  as  to  John 
Hitz's  interest  in  the  property. 

Keyser^  Mrs.  Hitz^  Tyler,  and  Jenks^  appealed. 
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R.  K.  Elliot  and  L.  Robinson,  for  Keyser,  contended  : 

That  the  deed  of  trust  of  January  26, 1875,  to  secure  the 
.Ghipley  notes,  was  valid  and  subsisting  ;  that  the  subsequent 
deed,  purporting  to  have  been  from  Hitz  and  wife  to  Miaa 
Crane,  was  never  fully  executed,  as  Mrs.  Hitz  never  expressly 
or  by  implication  consented  to  its  being  put  on  record.  See 
Armstrong  vs.  Morrill,  14  Wall.,  120  ;  Adams  vs.  Adams,  21 
Wall.,  185  ;  Younge  vs.  Gilbeau,  8  Wall.,  641 ;  Parmeler  vs. 
Simpson,  5  Wall.,  86  ;  Maynard  vs.  Maynard,  10  Mass.,  458  ; 
Samson  vs.  Thornton,  8  Met.,  281 ;  Merriam  vs.  Leonard,  6 
Cush.,  151  ;  Brabrook  vs.  Savings  Bank,  104  Mass.,  231 ; 
Chase  vs.  Breed,  5  Gray,  442. 

Nor  (;an  it  be  shown  to  the  court  that,  in  the  forum  of 
conscience,  the  trust  to  secure  the  Chipley  notes,  though 
never  legally  released,  should  be  released.  The  Chipley  notes 
of  themselves  do  not  indicate  payment;  they  figured  as 
assets  of  the  bank,  and  were  shown  as  such  on  several  occa- 
sions to  the  bank  examiner.  The  Jenks  money  was  not  paid 
to  the  bank,  but  went  to  the  credit  of  the  private  account  of 
*^  C.  E.  Prentiss,  trustee,"  and  the  notes  themselves  were 
unhesitatingly  transferred  to  the  receiver  as  assets.  The 
negotiation  of  the  Jenks  loan  was  in  the  interest  of  private 
parties,  enured  to  the  benefit  solely  of  John  Hitz,  and  was 
an  injury  to  the  bank  by  reducing  the  interest  from  10  per 
cent,  per  annum  to  8  per  cent.  If  Tyler,  in  advancing  the 
Jenks  money,  was  paying  off  the  Chipley  notes,  he  should 
have  seen  that  they  were  produced  and  cancelled,  as  very 
many  authorities  show.  But  he  went  according  to  his  own 
showing  to  pay  them  with  an  amount  insufficient.  There  was 
due  on  them  interest  for  nearly  six  months,  and  yet  he  paid 
only  the  principal.  Such  a  payment  is  no  payment.  The 
trustees  of  the  security  for  the  Chipley  notes  could  not 
release  except  on  full  payment.  They  must  follow  strictly 
the  charter  of  their  authority.  See  Clark  vs.  Maguire,  16 
Mo.,  802  ;  Richardson  vs.  Sharpe,  29  Barb.,  222  ;  Young  w. 
Benthuysen,  80  Tex.,  762  5  Qriswold  vs.  Perry,  6  Lans.,  98 ; 
Cassell  i;^.  Biss,  88  111.,  259^  and  many  other  similar 
authorities. 
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All  persons  taking  property  agreed  to  be  taken  as  security, 
take  it  impressed  with  the  trust. 

In  this  case,  the  release  by  Donaldson  and  Prentiss  being 
in  contravention  of  the  trust,  is  absolutely  void,  and  the 
estate  remains  in  the  hands  of  the  original  trustees  for  the 
original  purposes  of  the  trust.  Eustic^  vs.  Holmes,  52  Miss., 
305. 

The  property  of  the  stockholders  of  the  bank  of  which  the 
plaintift*  is  the  receiver,  is  not  bound  by  the  irregular  trans- 
actions, or  the  declarations  of  its  officers,  beyond  the  legal 
sphere  of  their  action,  as  numerous  authorities  show. 

Even  if  Jenks'  claim  on  this  property  were  of  equal  equity 
with  that  of  the  defrauded  stockholders,  the  complainant 
might  invoke  the  doctrine  that  priority  in  time  gives  him 
priority  in  right.  See,  inter  alia,  Beckett  vs,  Cordley,  1 
Brown's  Ch.,  858.  See,  also,  for  its  pertinency  to  this  case, 
Wallis  1-5.  Thornton,  2  Brock.,  422. 

Enoch  Totten  for  Mrs.  Hitz  : 

1.  The  deed  of  trust  to  Donaldson  and  Prentiss  was  fraud- 
ulent and  void  as  to  Mrs.  Hitz. 

The  requirements  of  the  statute  touching  acknowledgments 
of  deeds  by  married  women  were  not  observed ;  the  deed 
was  procured  by  fraud  ;  it  was  wholly  without  consideration. 

Among  the  authorities  cited,  Johnson  vs.  Wallace,  58 
Miss.,  335,  discusses  at  length  the  question  of  the  require- 
ments, and  what  is  due  compliance  with  them,  in  the  matter 
of  an  acknowledgment  by  a  feme  covert 

2,  The  so-called  deed  of  June  16, 1877,  purporting  to  be 
from  Mrs.  Hitz  and  her  husband  to  Sarah  L.  Crane,  is  fraud- 
ulent and  void  as  to  all  persons. 

It  was  procured  by  means  of  fraud  and  deception,  and  the 
defendant  Jenks,  was  constructively  a  party  to  such  fraud  ; 
it  was  not  properly  acknowledged  ;  it  was  without  considera- 
tion ;  it  was  fraudulently  altered  as  to  material  parts  by  the 
grantee,  or  those  claiming  under  the  deed,  after  execution 
and  delivery,  and  whilst  in  the  possession  of  such  grantee  or 
persons  claiming  under  the  deed. 
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As  to  the  eliect  of  the  alterations,  see  Harper  vs.  the 
State,  7  Blackf.,  6  ;  Bouvier,  sub  verbe  "  Deed  ;"  Stover  w. 
Lord,  80  ^".  Y.,  60  ;  Chisley  vs.  Frost,  1  K  H.,  I45  ;  Mor- 
gan vs.  White,  24  How.,  317  ;  Waringer  vs.  Smith,  2  Barb. 
Ch.,  119  ;  U.  S.i?5.  Nelson,  2  Brock.,  64  ;  Drury  vs.  Foster,  2 
"Wall.,  24 ;  Vanhorn  i;^.  Darrance,  2  Dall.,  304 ;  Moore  vs. 
Berkham,  4  Binney,  1 ;  and  others. 

Jenks  is  not  helped  by  the  doctrine  of  subrogation. 

Nor  had  Hitz  any  marital  interest  in  this  property  of  his 
wife's,  our  Married  Woman's  Property  Act  serving  to 
abolish  such  inchoate  right  as  he  may  have  had  to  the 
future  income  of  that  estate  when  it  was  passed.  See,  Mag- 
wire  vs.  Magwire,  7  Dana,  183  ;  Buchanan's  Estate,  8  Cal., 
607;  Kugh  vs.  Ottenheimer,  6  Oregon,  321;  Freeman  on 
Judgments  ;  Cord  on  Rights  of  Married  Women  ;  Schooler's 
Dom.  Rel.,  300. 

So  that  the  decree  in  Special  Term  should  be  modified  so 
as  to  grant  all  the  relief  prayed  in  Mrs.  Hitz's  cross  bill. 

W.  D.  Davidge,  for  Jenks  and  Tyler,  and  R.  D.  Mussby, 
for  Prentiss,  contended  that — 

1.  The  bank  could  not  resist  Jenks'  claim.  The  debt 
due  under  the  first  deed  of  trust  was  paid  by  Jenks'  money. 
The  notes  themselves  and  the  records  of  the  bank  show  that 
prior  to  the  payment  by  Jenks  of  his  $20,000,  the  interest 
on  the  notes  had  been  paid,  till  July,  1877,  so  that  $20,000 
was  the  precise  amount  due.  If  the  bank  failed  to  retire  the 
notes  when  paid  that  cannot  affect  Jenks.  It  is  not  the 
case  where  a  prior  incumbrancer,  losing  his  security. seeks  to 
have  it  re-instated,  but  where  a  prior  encumbrance  is  dis- 
charged with  the  money  advanced  by  a  later  encumbrancer. 

Sec  Insurance  Co.  vs.  Eldredge,  102  U.  S.,  546  ;  Williams 
vs.  Jackson,  XI  Wash.  Law  Rep.,  310. 

2.  The  averments  of  the  cross-bill  of  Mrs.  Hitz  are  not 
sustained  by  the  evidence. 

3.  The  amended  cross-bill  of  Mrs.  Hitz,  is  answered  in 
Several  ways. 
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A.  The  evidence  shows  that  the  changes  in  the  deed  to 
Miss  Crane  were  made  before  execution. 

B.  It  was  not  necessary  to  give  effect  to  Mrs.  Hitz's  con- 
veyance of  her  property,  that  her  husband  should  join  in  the 
deed,  as  our  Married  Woman's  Act  shows.  See  Wing  vs. 
Schramm,  13  Hun.,  377  ;  Mcllvaine  vs.  Kadel,  30  How.,  Pr. 
Rep.,  198;  Farr  vs.  Sherman,  11  Mich.,  83 ;  Watson  vs. 
Thurber,  Id.,  458. 

C.  But  the  conclusive  answer  is  that,  Jenks'  money  having 
gone  to  discharge  a  prior  valid  mortgage  on  Mrs.  Hitz's 
property  she  cannot  assail  his  right,  in  a  court  of  equity, 
without  paying  back  that  money  with  interest.  See  Shel- 
don on  Subrogation  §  8  ;  Gilbert  vs.  Gilbert,  89  Iowa,  667  ; 
Price  vs.  Hobbs,  47  Md.,  384  ;  Bowie  vs.  Berry,  3  Md.  Ch. 
Dec.,  859;  Burnhisel  w.  Firman,  22  Wall.,  170 ;  Davis  vs. 
Gaines,  104  U.  S.,  386. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

The  original  bill  in  this  cause  was  filed  by  Keyser  as  Re- 
ceiver, appointed  under  the  national  banking  law  of  the 
German  American  National  Bank,  a  corporation  organized 
in  the  city  of  Washington.  From  the  voluminous  testimony 
taken  on  behalf  of  the  several  parties,  we  deduce  the  follow- 
ing conclusions : 

On  the  26th  of  January,  1876,  the  defendants,  John  Hitz 
and  Jane  C.  Hitz,  his  wife,  conveyed  to  Donaldson  and 
Prentiss  certain  real  estate,  in  Washington,  which  she  had 
owned  as  a  married  woman  before  the  passage  of  what  is 
known  as  the  Married  Woman's  Act  of  1869,  in  trust  to  se- 
cure the  payment  of  two  promissory  notes,  which  had  been 
dated  of  the  5th  of  the  same  month,  each  for  the  sum  of 
$10,000,  drawn  by  defendant  Chipley,  payable  to  the  order 
of  defendant,  Halstead,  in  one  and  two  years  from  date,  with 
interest  at  the  rate  of  ten  per  centum  per  annum.  This 
deed  of  trust  provided  that  John  Hitz,  the  husband,  should 
occupy  and  take  the  rents  and  profits  of  the  premises  until 
default,  and  that  upon  final  payment  the  release  should  be 
to  him,  his  heirs  and  assigns.    The  notes  were  duly  endorsed 
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by  Halstead,  to  "  The  German  American  Savings  Bank,"  a 
banking  corporation  in  Washington,  which  was  afterwards, 
on  the  14th  day  of  May,  1877,  organized,  by  proper  proceed- 
ings tinder  the  national  banking  law,  as  a  national  bank^ 
under  the  name  of  "The  German  American  National  Bank, 
Washington  "  The  notes  in  question,  with  other  assets  of 
the  savings  bank  became  the  property  of  the  national  bank. 

The  records  of  the  bank  show  that  a  loan  of  (20,000 
was  made  to  Chipley,  the  maker  of  these  notes,  on  the 
26th  of  January,  1876,  the  day  of  the  date  of  the  deed 
of  trust,  that  deed  being  noted  as  the  security.  No  such 
loan  was  made  to  Chipley,  and  it  is  not  shown  that  any 
money  was  paid  out  at  that  time  to  any  person  on  ac- 
count of  this  transaction.  Chipley  and  Halstead  were  merely 
men  of  straw,  and  the  use  of  a  security  made  by  them  was 
a  contrivance  by  which  Hitz  and  Prentiss,  two  of  the  officers 
of  this  very  extraordinary  institution,  proposed  to  conceal 
and  at  the  same  time  provide  for  certain  antecedent  trans- 
actions. Hitz  had  incurred  considerable  liabilities  to  the 
bank,  which  it  had  become  necessary  to  adjust,  at  the  same 
time  that  the  savings  bank  should  be  enabled  to  exhibit  real 
estate  securities  based  upon  transactions  in  the  customary 
form  of  its  legitimate  business.  The  actual  transaction  was 
indicated  when  Prentiss,  on  receiving  the  notes,  wrote  under 
Chipley's  signature,  the  number  and  name  of  Hitz's  post- 
office  box ;  and  it  is  established  by  the  testimony  that  Hitz 
was  the  actuul  party  and  debtor  in  the  transaction.  The  in- 
tent and  the  eftect  of  the  contrivance  was  to  conceal  from 
the  public,  and  especially  from  the  bank  examiner,  his  im- 
proper liabilities  to  the  concern  in  which  he  was  an  officer, 
to  secure  them  by  the  usual  real  estate  security,  and  to  fix 
periods  of  credit  by  which  the  conversion  and  application  of 
this  security  should  be  determined.- 

Afterwards,  in  the  month  of  June,  1877,  when  the  savings 
bank  had  been  converted  into  a  national  bank,  subject  to  the 
provisions  of  the  national  banking  laws,  and  among  others 
to  that  provision  which  required  them  to  keep  on  hand  a 
sum  of  money  equal  to  twenty-five  per  centum  of  their  notes 
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in  circulation  and  of  their  deposits,  the  reserve  fand  of  the 
German  American  ](fational  'Bank  was  in  danger,  and  it  be- 
came necessary  to  replace  the  Ghipley  notes  and  their  real 
estate  security  with  cash.  Hitz,  being  advised  that  defend- 
ant Tyler,  as  agent  or  broker  for  the  defendant  Jenks,  had 
in  his  hands  the  sum  of  (20,000  for  loan  upon  real  estate 
security  in  Washington,  informed  Tyler  that  he  would  in 
a  few  days  be  prepared  to  submit  a  proposition  for  that 
amount,  in  order  to  pay  the  Chipley  notes.  He  explained 
that  it  would  be  dangerous  to  borrow  and  secure  the  money 
in  his  own  name,  and  proposed  to  have  the  property  trans- 
ferred to  some  third  person,  and  through  that  person  to  con- 
summate the  loan.  Subsequently  certain  transactions  were 
had.  By  a  deed  dated  June  16, 1877,  Donaldson  and  Pren- 
tiss, trustees  in  the  deed  which  secured  the  Chipley  notes, 
released  the  premises  to  Jane  C.  Hitz  and  her  heirs,  reciting 
that  those  notes  were  paid.  On  the  same  day  a  deed  was 
prepared  in  which  Mrs.  Hitz  appeared  to  be  sole  grantor, 
conveying  the  property  to  one  Sarah  L.  Crane,  for  an  alleged 
consideration  of  $40,000,  which  was  not  in  fact  paid.  This 
deed  was  afterwards  altered  by  erasures  and  re-writing,  so  as 
to  include  John  Hitz  as  one  of  the  grantors.  The  circum- 
stances and  effect  of  this  alteration  will  be  considered  later. 
This  deed  was  acknowledged  by  Mrs.  Hitz  on  the  18th  and 
by  Mr.  Hitz  on  the  20th  of  June.  By  a  deed  dated  on  the 
20th  Sarah  L.  Crane  conveyed  the  premises  to  defendant 
Tyler,  in  trust  to  secure  her  promissory  note  of  that  date 
for  the  sum  of  $20,000,  payable  to  the  order  of  John  Hitz 
three  years  after  date,  with  interest  quarterly,  at  the  rate  of 
eight  per  centum  per  annum.  This  note  was  endorsed  by 
Hitz,  with  waiver  of  notice  and  protest.  He  thus  made  his 
liability  absolute,  and  substantially  made  himself  the  actual 
debtor.  Prentiss,  who  was  cashier  of  the  bank,  made  him- 
self party  to  this  negotiation.  Some  of  the  conveyances, 
notably  that  from  Mrs.  Hitz  and  her  husband  to  Crane,  were 
prepared  under ,  his  supervision  and  by  his  procurement. 
Throughout  the  transaction  it  was  understood  between  Pren- 
tiss, acting  for  the  bank,  and  Hitz,  on  one  part,  and  Jenks^ 
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through  his  agent,  Tyler,  on  the  other,  that  the  original  and 
first  lien  of  the  Chipley  trust  was  to  be  got  dut  of  the  way 
and  extinguished,  and  that,  to  this  end,  the  money  lent  by 
Jenks  was  to  be  immediately  applied  by  the  bank  to  the 
payment  of  the  Chipley  notes.  In  other  words,  although 
the  loan  was  nominally  made  to  Crane,  it  was  understood  to 
be  substantially  a  loan  to  Hitz,  or  for  his  use,  and  that  he 
was  at  the  same  time  to  turn  the  money  over  to  the  bank, 
in  order  that  it  might  be  at  once  applied  to  the  satisfaction 
of  the  Chipley  trust.  In  accordance  with  this  understand- 
ing Jenks'  check  on  a  Philadelphia  bank  for  the  amount  of 
the  loan  was  made  payable  to  the  order  of,  and  was  by  Tyler 
delivered  to  Prentiss,  as  cashier,  and  it  was  by  Prentiss's  en- 
dorsement made  payable  to  the  German  American  National 
Bank  when  he  forwarded  it  to  Philadelphia  for  collection. 
By  this  means  this  money  went  directly  to  the  credit  of  the 
bank,  and  became  part  of  its  funds,  but  applicable,  both  as 
against  Hitz  and  his  wife  and  as  against  Jenks,  solely  to  the 
payment  of  the  Chipley  notes.  Prom  that  moment  its  ap- 
plication was  fixed.  It  does  not  appear  by  the  books  of  the 
bank  that  it  was  applied  immediately,  but  as  against  the 
bank,  and,  therefore,  as  against  the  complainant,  whose 
rights  are  only  those  of  the  bank,  it  must  be  treated  by  a 
court  of  equity  as  having  been  applied  according  to  the  con- 
tract under  which  it  was  received.  Hence  it  must  be  held 
that  the  Chipley  notes  were  satisfied  on  the  20th  of  June, 
1877,  if  the  Jenks  loan  was  suflBlcient  to  pay  what  was  due 
on  them,  provided  the  bank  authorities  could  lawfully  allow 
them  to  be  paid  in  anticipation  of  maturity,  and  provided 
the  bank  was  bound  by  the  transaction  carried  out  by  its 
officers,  Hitz  and  Prentiss.  As  a  matter  of  fact,  the  interest 
on  the  Chipley  notes  had  been  paid  at  that  time,  so  that  the 
Jenks  loan  was  precisely  adequate  to  the  payment  of  the 
principal.  The  question  of  the  bank's  power  and  obligation 
will  be  considered. 

The  actual  conduct  of  the  bank  officers  in  the  subsequent 
treatment  of  the  matter  was  certainly  extraordinary.  It 
appears  from  the  bank  books  that  Prentiss  undertook  to  place 
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the  money  received  from  Jenks  to  his  own  credit  in  a  certain 
trustee  account  which  included  other  funds  ;  that  for  some 
time  afterwards  the  Chipley  notes  appeared  on  the  books, 
and  were  exhibited  to  the  bank  examiner,  as  living  assets  ; 
that  in  October,  1878,  in  two  several  entries,  they  were  cred- 
ited as  paid,  and  that  finally  on  the  last  day  of  that  mouth, 
the  day  on  which  the  bank  went  into  the  hands  of  the 
receiver,  they  were  entered  as  "returned"  to  the  list  of 
assets ;  in  other  words,  as  not  paid.  These  book-keeping 
statements  are  entirely  immaterial ;  but  if  they  were  material, 
the  admission  of  payment,  made  by  the  bank  against  its  own 
interest,  must  outweigh  the  subsequent  statement  made  in  its 
own  favor  ;  especially  when  the  later  entry  was  made  under 
suspicious  circumstances.  Their  actual  importance  is  that 
they  confirm  the  testimony  as  to  the  nature  of  the  contract 
under  which  the  Jenks  fund  was  received. 

It  is  objected,  however,  by  complainant,  that  the  Jenks 
loan  was  made  six  months  before  the  second  of  the  Chipley 
notes  was  due  ;  that  this  note  bore  a  high  rate  of  interest, 
and  that  even  the  directors,  and,  a  fortiori,  the  officers  of  the 
bank,  could  not  make  a  valid  contract  to  receipt  payment  in 
anticipation,  because  they  stood  in  the  strict  relation  to  the 
stockholder  and  creditors  of  the  bank  of  trustees  of  these 
notes,  and  because  trustees  cannot  vary  the  terms  of  pay- 
ment. Numerous  cases  were  cited  to  us  in  which  the  trans- 
actions of  trustees  have  been  held  invalid  because  they 
departed  in  that  way  from  the  terms  and  limitations  of  the 
instrument  which  created  the  trust.  We  should  o^ive  great 
weight  to  them  if  we  supposed  that  the  powers  of  the 
directors  of  a  national  bank  were  regulated  by  the  strict 
principle  of  a  special  trust.  We  think  that  they  are  not. 
It  is  true  that  these  directors  act  in  a  fiduciary  capacity,  but 
they  are  trustees  clothed  by  the  statute  with  a  power  of 
management,  and  this  power  to  manage  the  attairs  of  the 
bank  implies  a  considerable  element  of  discretion.  We 
think  that  this  discretion  fully  embraces  a  case  in  which 
cash,  which  is  needed  for  the  purpose  and  legitimate  business 
of  the  bank,  may  be  obtained  for  a  debt  which  it  holds,  al- 
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though  that  debt  is  not  yet  due.  In  this  case  the  security 
was  inherited  from  an  institution  whose  business  it  was  to 
lend  money  on  real  estate  securities ;  but  it  was  not  the 
proper  business  of  its  successor,  a  national  bank,  to  carry  such 
investments,  and  it  would  seem  to  be  a  very  proper  act  of 
discretion,  in  exercising  the  power  of  management,  to  con- 
vert such  unavailable  assets  into  money  by  accepting  pay- 
ment in  anticipation.  We  hold,  then,  that  there  was  no 
defect  of  power  in  the  directors  to  make  this  transaction, 
and  to  bind  the  bank  by  a  contract  that  the  Jenks  loan 
should  be  applied  immediately  to  the  extinction  of  the 
Chipley  notes. 

But  it  is  objected  further  that,  as  a  matter  of  fact,  the 
directors  never  made  any  such  contract,  and  that  the  officers 
who  did  make  it  were  not  empowered  to  do  so  either  by 
virtue  of  their  office  or  by  special  authorization.  We  think 
it  is  a  sufficient  answer  to  say  that  the  bank  received  the 
money  and  cannot  retain  it  except  in  accordance  with  the 
terms  of  the  contract  under  which  it  was  received.  As  to 
Jenks,  it  came  into  the  hands  of  the  bank  charged  with  a 
trust,  and  the  retention  of  the  fund  must  constitute  an  ac- 
ceptance of  the  trust  and  at  the  same  time  a  ratification  of 
the  acts  of  its  officers. 

If  the  Chipley  notes  were  extinguished  by  this  transaction, 
the  complainant  took  nothing  by  Miss  Crane's  deed  of  No- 
vember 11th,  1878,  purporting  to  convey  the  premises  to 
him  in  trust  to  secure  the  payment  of  these  notes.  Not 
only  was  it  an  attempt  to  secure  a  non-existing  debt,  but  it 
was  made  by  one  who  was  a  naked  trustee,  without  power  to 
charge  the  property. 

These  views  dispose  of  the  case  of  the  receiver.  He  has 
no  claim  against  this  property.  It  remains  to  consider  the 
case  set  up  by  Mrs.  Hitz  in  her  cross-bill  and  amended 
cross-bill.  She  alleges  that  the  deed  to  Crane,  in  which  she 
originally  appeared  to  be  the  sole  grantor,  was  altered  after 
she  had  executed  and  acknowledged  it,  so  as  to  describe 
herself  and  her  husband  as  grantors.  Having  inherited  and 
held  the  premises  as  a  married  woman  before  the  act  of 
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1869,  she  claims  that  she  continued  to  hold  them  as  at  com- 
mon law  after  that  act,  and  that  the  joinder  or  non-joinder 
of  her  husband  in  her  deed  was  a  very  material  matter  ;  so 
that  an  alteration,  after  she  had  executed  and  acknowledged 
it,  was  a  very  material  alteration. 

It  is  not  worth  while  to  consider  the  questions  touching 
the  eftect  of  a  sole  conveyance  by  a  married  woman,  since 
the  act  of  1869,  of  real  estate  owned  by  her  before  that  en- 
actment ;  or  touching  the  eftect  of  alterations  made  without 
the  knowledge  of  the  grantor  before  delivery  to  the  grantee, 
until  we  shall  have  considered  the  question  of  fact  as  to 
when  the  alteration  was  made.    The  scrivener  who  both  pre- 
pared the  original  paper  and  made  these  alterations  testifies 
that  they  were  made  before  Mrs.  Hitz  signed  and  acknowl- 
edged the  deed.    He  had  previously  made  an  affidavit  that 
she  had  both  signed  and  acknowledged  the  instrument  be- 
fore they  were  made.     That  affidavit  is  not  evidence  as  to 
the  main  question,  and  is  brought  out  onlj'  as  afi'ecting  the 
credibility  of  the  witness.     In  his  deposition,  however,  he  is 
very  positive  as  to  his  memory  that  the  paper  bore  no  sig- 
nature when  he  altered  it.     A  number  of  witnesses,  inclu- 
ding experts  in  processes  and  in  the  eftect  of  mechanical  pro- 
cesses, and  lawyers  who  spoke  from  their  professional  habits 
and  knowledge,  were  examined  as  to  to  the  question  whether 
the  seal  which  accompanied  Mrs.  Hitz's  acknowledgment  was 
impressed  above  one  of  the  erasures,  or  had  itself  suftered 
by  the  process  of  erasure,  thus  showing  that  the  erasure  was 
made  after  acknowledgment.     We  have  very  carefully  ex- 
amined both  the  testimony  of  the  witnesses  on  this  matter  and 
the  paper  itself.    It  may  be  sufficient  to  state  that  most  of 
the  experts  were  of  opinion  that  the  seal  was  impressed  after 
the  erasures  had  been  made.     An  allegation,  or  more  prop- 
erly, an  accusation  of  this  kind  must  be  satisfactorily  made 
out,  in  order  to  justify  a  court  in  holding  a  deed  void  for 
alteration  3  and  this  charge  has  not  been  made  out.    Taking 
the  testimony  of  the  only  witness  who  speaks  from  personal 
observation  as  to  the  presence  or  absence  of  a  signature  when 
he  made  the  alteration^  and  the  supporting  testimony  of 
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the  experts,  we  are  compelled  to  the  conclusion  that  the 
alteration  was  made  before  execution  and  acknowledgment, 
and,  therefore,  did  not  aflfect  the  validity  of  the  deed.  Even 
if  this  were  doubtful,  it  is  clear  that  it  was  made  before  de- 
livery to  the  grantee,  and  while  it  was  in  the  hands  where 
Mrs.  Hitz  left  it.  There  is  nothing  to  show  that  the  grantee 
knew  or  was  charged  to  know  that  the  alteration  was  made 
without  the  knowledgd  and  consent  of  the  grantors. 

Next,  it  was  objected  that  the  alleged  consideration  of 
(40,000  was  never  paid  by  Crane.  As  to  Jenks,  it  is  imma- 
terial whether  it  was  paid  or  not.  This  conveyance  waa 
part  of  an  entire  arrangement  by  which  a  Ipan  was  to  be 
secured  on  this  land,  and  this  arrangement  supplied  the  con- 
sideration. 

We  think^  then,  that  the  complainant  has  no  interest  in 
this  property  in  respect  of  the  Chipley  notes ;  that  the  re- 
lease of  the  original  trust  by  Donaldson  and  Prentiss  waa 
valid  ;  that  the  deed  of  Crane  to  complainant  further  to  se- 
cure those  notes  must  be  cancelled  ;  that  the  deed  of  Mrs. 
Hitz  and  her  husband  to  Crane,  and  the  deed  of  Crane  to 
Tyler,  in  trust  to  secure  Jenks,  are  valid;  and  that  the 
trustee  in  the  latter  should  be  allowed  to  proceed  to  ex- 
ecute his  trust. 

It  may  be  that,  after  payment  of  the  note  to  Jenks,  by 
sale  of  the  premises,  a  surplus  may  remain  to  be  disposed 
of.  It  is  proper  that  the  trustee  be  required,  in  case  he 
makes  sale  and  receives  such  surplus,  to  pay  the  latter  into 
court.  It  appears,  also,  that  a  considerable  amount  of  rents 
accruing  from  the  premises  has  been  collected  and  paid  into 
court  by  the  complainant.  In  the  argument  it  was  claimed 
on  one  hand  that  these  sums  should  go  to  the  creditors  of 
Hitz.  For  the  present,  we  do  not  dispose  of  either  ques- 
tion^ and  this  cause  will  be  retained  in  order  that  the  parties 
claiming  to  be  interested  may  litigate  their  rights  by  proper 
further  proceedings. 
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Thk  United  States,  ex  rel.  William  W.  Warden, 

vs. 
William  E.  Chandler,  Secretary  of  the  Navy. 

Law.    No.  24,811. 

5  Decided  October  IB,  1883. 

}  The  Chief  Justiok  and  Jasticea  Haoneb  and  J  axis  Bitting 

1.  By  the  18th  Rule  of  this  court  all  petitious  for  mandamus  are  required 
to  be  presented  to  a  judge  in  Special  Term  or  in  Chambers  when  the 
case  can  be  afterwards  certified  to  the  General  Term. 

3.  In  applications  for  mandamus  the  rule  to  show  cause  why  the  writ 
should  Issue  is  not  grantable  as  of  course ;  the  court  in  the  exercise 
of  its  discretion  will  refuse  the  preliminary  order  where  the  petition 
itself  shows  that  furtlier  proceedings  would  be  a  waste  of  time  and 
would  ultimately  prove  futile ;  especially  will  this  be  the  case  where 
the  grounds  upon  which  the  respondent  refuses  to  act  in  the  manner 
required  by  the  petitioner  are  set  forth  in  the  petition,  and  appear  to 
the  court  sufficient  to  justifiy  his  refusal. 

3.  Before  this  court  will  award  a  mandaiftus  against  an  executive  officer 
the  petition  must  disclose:  1.  That  the  party  applying  has  a  clear 
legal  right  to  the  relief  lie  claims,  and  that  he  cannot  obtain  it  by  any 
otner  proceeding ;  2.  That  there  exists  a  clear  legal  duty  on  the  part 
of  the  ofilcial  against  whom  the  right  is  asked,  which  he  refuses  to 
perform ;  3.  That  the  duty  wliich  is  thus  claimed  and  imposed  is  one 
ministerial  in  its  character  and  in  no  degree  discretionary. 

4.  The  attorney  and  counsel  of  the  party  in  interest  cannot  act  as  the 
relator  in  an  application  for  mandamus;  tlie  action  must  be  brought 
in  the  name  of  the  owner  of  the  thing  claimed,  who  alone  can  be  recog- 
nized as  the  claimant. 

5.  A  party  who  has  only  a  partial  interest  in  the  amount  claimed  has  no 
authority,  to  the  exclusion  of  all  other  claimants  similarly  circum- 
stanced, to  use  the  name  of  the  United  States  in  an  application  to  the 
court  to  dispose  of  the  whole  amount. 

6.  The  question  whether  an  executive  officer  of  the  Government  shall 
revise  the  action  of  liis  predecessor  is  one  addressed  to  his  discretion, 
and  cannot  be  interfered  with  by  this  court  by  mandamus. 

Applicatiox  for  mandamus. 

The  Case  is  stated  in  the  opinion  of  the  court  which  was 
delivered  by  Mr.  Justice  IIagxer. 

This  is  an  application  by  William  W.  Warden  for  a  man- 
damus,to  the  Seci'etary  of  the  Navy  to  compel  him  to  carry 
into  eftect  a  pi'ovision  contained  in  the  Sundry  Civil  Appro- 
priation bill,  chapter  133,  approved  Mai'ch  3,  1881,  in  the 
following  woi'ds  ;  "  To  enable  the  Secretary  of  the  Navy  to 
establish  at  the  Isthmus  of  Panama  naval  stations  and  depots 
of  coal  for  the  supply  of  steamships  of  war,  $200,000,  to  be 
available  for  expenditure  as  soon  as  suitable  arrangements 
can  be  made  to  the  proposed  end." 

The  petition  is  very  lengthy,  and  professes  to  set  forth  ia 
84 
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detail  the  history  of  the  action,  legislative  and  executive^ 
of  the  Government,  for  many  years  past,  with  respect  to  the 
location  on  property  claimed  by  the  Ohiriqui  Improvement 
Company,  on  the  Isthmus  of  Panama,  of  naval  stations  and 
depots  of  coal.    It  states  that  in  1859,  movements  in  this 
direction  were  commenced  under  the  adrainstration  of  Presi- 
dent Buchanan  ;  that  the  minister  plenipotentiary  from  New 
Grenada  directed  the  attention  of  President  Buchanan  to 
the  Chiriqui  lagoon  and  the  harbors  and  property  situated 
thereon  as  especially  adapted  for  that  purpose  ;  that  the 
President,  in  consequence  of  these  representations,  directed 
the  Secretary  of  the  Navy  to  take  suitable  action  to  secure 
to  the  United  States  the  use  of  these  harbors,  and  the  then 
Attorney-General    examined    the    title    of   the  company 
to  the  lands,  &c.,  and  made   a  favorable    report  on   the 
subject ;  that   the   Secretary  of  the  Navy,   in  May,  1859,. 
eutered  into  a  written  agreement  with  the  Chiriqui  Improve- 
ment Company,  subject  to  ratification  by  Congress,  to  secure 
the  right  to  use  these  harbors,  &c.,  for  which  the  company 
was  to  receive  $800,000,  and  that  this  agreement  was  ap- 
proved by  the  government  of  the  United  States  of  Colom- 
bia ;  that  the  Secretary  of  the  Navy  transmitted  this  con- 
tract to  Congress  for  approval,  and  a  bill  was  reported  by 
the  Committee  on  Naval  Affairs  to  carry  out  the  contract,  and 
a  preliminary  appropriation  of  $10,000  was  made  to  enable 
the  President  to  send  some  competent  person  to  the  Isthmos 
of  Panama  to  examine  and  report  as  to  the  probable  quan- 
tity of  coal  to  be  found  there,  upon  the  lands  of  the  com- 
pany, and  the  character  of  the  harbors,  and  generally  upon 
the  value  of  the  privileges  contracted  for  ;  that  the  Pru- 
dent appointed  a  commission  of  officers  of  the  army  and 
navy,  who  repaired  to  Chiriqui,  and  returned  in  November, 
1860,  and  submitted  a  report  to  the  Secretary,  showing  the 
value  of  the  harbors,  &c.,  which  was  sent  to  Congress  by 
President  Buchanan,  in  January,  1861 ;  that  owing  to  the 
disturbed  condition  of  the  country  at  that  time,  and  for 
other  reasons.  Congress  took  no  action  in  reference  to  the 
subject  at  that  session ;  that  in  July^  1862,  an  act  was  passed 
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appropriatiDg  a  sum  of  money  and  authorizing  the  President 
to  make  provision  for  the  transportation  and  colonization  in 
some  tropical  country  of  such  persons  of  the  African  race 
made  free  by  the  provisions  of  that  act  as  might  be  willing 
to  emigrate,  and  that  President  Lincoln  selected  the  afore- 
said Chiriqui  property  as  the  most  suitable  for  said  coloniza- 
tion purposes  ;  that  by  direction  of  the  Secretary  of  the 
Treasury  upon  request  of  the  President,  the  solicitor  of  the 
Treasury,  Mr.  Jordan,  made  a  thorough  investigation  of  the 
harbors,  &c.,  and  the  title  of  the  company  to  the  lands,  and 
reported  in  detail  that  the  title  of  the  company  was  perfect^ 
and  that  the  harbors,  climate  and  agricultural  products  were 
all  of  the  most  desirable  character ;  that  thereupon  the 
President,  through  the  Secretary  of  the  Interior,  in  Septenb- 
ber,  1862,  entered  into  a  contract  with  the  company  for  the 
purchase  of  part  of  its  lands  in  Chiriqui,  upon  which  to  set- 
tle and  colonise  the  freedmen  ;  but  that  soon  thereafter  a  new 
policy  with  reference  to  persons  of  the  African  race  was  de- 
cided upon,  and  nothing  further  was  done  upon  the  subject ; 
that  the  said  contracts  made  by  the  administrations  of  Presi- 
dents Buchanan  and  Lincoln  remained  in  abeyance  until  an 
early  period  during  the  administration  of  President  Grant, 
when  they  were  brought  before  the  President  for  consider- 
ation, and  were  referred  by  the  President  to  the  Attorney- 
General  for  examination,  especially  with  reference  to  the 
proposed  naval  stations  and  coaling  depots  ;  but  the  papers 
in  the  case  did  not  reach  the  Attorney  General,  having 
been  mislaid,  and  were  not  found  until  a  few  days  before  the 
close  of  President  Grant's  administration. 

That  at  an  early  period  of  the  administration'of  President 
Hayes,  the  subject  was  taken  into  consideration,  and  in  Jan- 
uary, 1880,  a  select  committee  of  the  House  reported  a 
resolution  favoring  immediate  action  by  the  Government, 
with  a  view  to  obtaining  title  to  the  Chiriqui  property ;  that 
in  conformity  with  that  resolution,  the  Secretary  of  the 
Kavy  despatched  vessels  to  different  points,  on  both  sides  of 
the  isthmus,  which  took  possession  of  the  harbors  and  landa 
ef  the  company  on  the  Pacific  and  Gulf  coasts,  and  the 
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Oovernment  has  ever  since  continued  in  possession,  in  ac- 
cordance with  the  agreement  between  the  Secretary  of  the 
Navy  and  the  Company  in  1859  ;  that  in  the  same  year,  the 
Secretary  of  the  Navy,  in  his  annual  report,  stated  that  he 
had  caused  steps  to  be  taken  for  the  establishment  of  coaling 
stations  on  each  side  of  the  isthmus,  at  suitable  points, 
the  one  at  Chiriqui  in  the  Caribbean  Sea,  and  the 
other  on  the  Pacific,  at  a  distance  of  less  than  a  hundred 
miles  apart ;  that  these  were  the  only  safe  and  sufficiently 
commodious  harbors  on  the  isthmus,  "and  although  the 
Department  did  not,  before  making  the  deposits  of  coal,  ac- 
quire title  to  the  lauds  occupied,  yet  it  assured  itself  that  no 
difficulty  would  be  likely  to  arise  on  that  score  ; "  and  that 
the  President,  in  his  annual  message  in  December,  following, 
confirmed  this  statement  of  the  Secretary.  It  further  states 
that  the  President  and  the  then  Secretary  of  the  Navy.  Mr. 
Goft*,  examined  the  matter  in  all  its  aspects,  and  thereupou 
an  agreement  was  made  between  those  officers  on  behalf  of 
the  United  States  on  the  one  part,  and  the  petitioner,  as  at- 
torney of  the  Company,  on  the  other,  whereby,  besides-other 
considerations,  the  sum  of  $200,000  was  to  be  paid  to  the 
owners  for  the  aforesaid  lands  and  other  privileges  for  naval 
stations,  &c.,  a  part  of  which  property  the  Government  had 
already  taken  possession  of,  provided  Congress  should  make 
the  necessary  appropriation  therefor  j  that  in  February, 
1881,  in  order  to  consummate  the  agreement  and  complete 
the  establishment  of  the  naval  stations,  the  President  sent  a 
special  message  to  the  House,  recommending  the  appropria- 
tion, and  transmitting  a  letter  from  the  Secretary  of  the 
Navy,  describing  the  property  in  possession  of  the  Gtovem- 
ment,  and  stating  that,  in  order  to  proceed  further  towards 
the  establishment  of  the  stations,  an  appropriation  of  $200,- 

000  was  requisite  ;  that  this  special  message  was  referred  to 
the  Committee  on  Naval  Affairs,  by  itunanimously  approved, 
and  an  amendment  proposed  to  the  Sundry  Civil  Bill,  which 
is  the  paragraph  herein  already  quoted,  appropriating  $200,- 

000 1  that  throughout  the  debate  on  the  subject,  the  prop- 
erty of  the  company  was  that  which  was  solely  in  the  minds 


Digitized  by  CjOOQIC 


U.  S.^  EX  RSL.  WaBDBN,  V.  CHANDLER.  581 

of  the  members  of  the  House,  and  that  the  appropriation 
was  designed  for  the  purpose  of  acquiring  that  property,  and 
none  other,  and  that  the  act  was  subsequently  approved  by 
the  President,  on  the  3rd  of  March,  1881 ;  that  on  the  next 
day,  Mr,  Garfield  became  President,  and  Mr.  Hunt  was 
subsequently  appointed  Secretary  of  the  Navy ;  that  the 
matter  of  this  appropriation  was  soon  afterwards  brought  to 
the  attention  of  Mr.  Hunt  and  the  subjects  thoroughly  dis- 
cussed with  him  by  the  petitioner,  as  attorney,  as  aforesaid. 
The  petition  then  states  that  Secretary  Hunt,  in  his  annual 
report  of  November,  1881,  made  mention  of  the  Chiriqui 
project  in  the  following  terms  : 

"  Coaling  Stations  on  the  Isthmus  of  Panama." 

"  In  the  act  of  Congress  making  appropriations  for  sundry 
civil  expenses  of  the  government  for  the  fiscal  year,  ending 
June  30,  1882,  and  approved  March  3,  1881,  the  sum  of 
(200,000  was  appropriated  ^  to  enable  the  Secretary  of  the 
Navy  to  establish  at  the  Isthmus  of  Panama  naval  stations 
and  depots  for  coal,  for  the  supply  of  steamships  of  war,  to 
be  available  for  expenditure  as  soon  as  suitable  arrangements 
can  be  made  to  the  proposed  end.' 

"  Constantly,  since  the  passage  of  this  act,  the  department 
has  been  importuned  to  expend  the  sum  here  appropriated 
in  acquiring  title  to  certain  rights  upon'the  isthmus,  claimed 
to  belong  to  Ambrose  W.  Thompson,  as  the  representative 
of  a  corporation  styling  itself  the  Chiriqui  Improvement 
Company.  The  appropriation  seems  to  have  been  granted 
in  pursuance  of  the  recommendation  of  the  Hon.  N.  Golf,  jr., 
Secretary  of  the  Navy,  in  a  report  made  by  him  to  President 
Hayes,  under  date  of  January  19,  1881.  This  report  was 
submitted  by  President  Hayes, in  a  message  to  the  House  of 
Representatives,  dated  February  2, 1881.  It  is  evident  that 
the  report  of  the  Secretary  of  the  Navy,  and  the  message  of 
the  President  contemplated  the  establishment  of  the  naval 
stations  and  depots  claimed  to  belong  to  the  Chiriqui  Im- 
provement Company,  and  Ambrose  W.  Thompson.  Indeed, 
the  Hon.  R.  W.  Thompson,  Secretary  of  the  Navy,  in  his 
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report,  under  date  November  80, 1880,  states  that  he  had 
^caused  coal  to  be  deposited  in  small  quantities  on  these 
lands  for  use  by  our  vessels  whenever  it  may  be  needed/ 
This  step  was  taken  with  a  view  to  acquiring  title  to  these 
lands  by  our  Government.  The  appropriation,  however, 
seems  to  have  carefully  avoided  all  mention  of  the  selection 
of  these  lands,  or  of  any  other  specific  lands  for  the  contem- 
plated coal  stations.  Under  the  general  instructions  of  this 
authorization  I  have  been  unable  to  satisfy  myself  that  the 
interests  of  the  Government  will  be  advanced  by  the  pay- 
ment of  this  sum,  or  any  portion  of  it,  for  the  grant  rep- 
resented by  Mr.  Thompson.  From  reports  made  to  the 
department  from  reliable  sources,  since  the  passage  of  the 
appropriation  and  before,  I  am  not  satisfied  that  the  lands 
and  harbors  known  as  the  Chiriqui  grant  are  the  best 
adapted  for  coal  stations.  Several  parties  claim  to  be  owners 
of  the  grant  which  Mr.  Thompson  asserts  belongs  entirely  to 
him  and  his  company.  It  is  also  urged  that  the  title  of  Mr. 
Thompson  and  the  company  is  not  valid;  that  it  rested 
originally  upon  a  grant  conferred  by  the  United  States  of 
Colombia  under  certain  conditions,  which  have  not  been 
complied  with  by  the  grantees ;  that  such  coaling  stations 
would  result  in  a  useless  expenditure  of  money,  involving 
large  expense  to  the  Government  in  the  maintenance  of  the 
stations,  and  probably  resulting  in  their  abandonment  as 
being  in  an  expensive,  isolated,  inconvenient  and  unhealthy 
position.  The  sovereignty  over  these  lands  has  undergone 
changes  since  the  date  of  the  original  contract ;  and  it  is  by 
no  means  certain  that  the  obligations  said  to  be  conferred 
under  that  contract  will  be  ratified  and  held  valid  by  the 
government  now  in  power  there.  It  is  further  reported  that 
land  in  this  lagoon  is  almost  valueless,  and  that  any  one 
settling  there  and  cultivating  it  acquires  title  by  mere  pos- 
session. For  these  and  other  reasons,  I  have  declined  to 
treat  for  the  lands  offered  by  Mr.  Ambrose  W.  ThorapsoR 
and  the  corporation  in  whose  name  he  acts." 

The  petitioner  then  proceeds  to  complain,  upon  various 
grounds,  of  the  action  of  Secretary  Hunt,  and  states  that  be 
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applied  for  a  re-examination  of  the  matter,  but  without  suc- 
cess ;  and  narrates  certain  proceedings  in  the  House  of  Rep- 
resentatives, by  which  the  secretary  was  called  upon  to  fur- 
nish the  particulars  of  the  statements  set  forth  in  his  said 
report ;  and  in  the  Slst  paragraph  of  the  petition,  it  is 
stated  that  on  the  advent  to  oflBlce  of  the  present  Secretary, 
Mr.  Chandler,  the  petitioner  called  his  attention  to  the  sub- 
ject anew,  and  requested  him  to  carry  into  effect  the  act  of 
Congress  in  the  manner  which  the  petitioner  considers  it 
should  have  been  carried  out  by  Mr.  Hunt,  and  received  from 
him,  in  June,  1883,  a  letter,  in  which  the  Secretary  states  : 
"  In  reply  to  your  letter  of  the  23d  inst.,  asking  to  be  in- 
formed as  to  my  decision  relative  to  the  act  of  March  3, 1881, 
appropriating  $200,000  to  enable  the  Secretary  of  the  Navy 
to  establish  at  the  Isthmus  of  Panama  naval  stations  and  de- 
pots of  coal,  &;c.,  I  have  to  say  that  the  decision  is  not  to 
revise  the  determination  of  Secretary  Hunt  not  to  expend 
the  appropriation,  but  to  submit  the  whole  subject  to  Con- 
gress at  its  session  in  December."  And  to  the  petitioner's 
additional  request  that  the  matter  should  be  referred  to  the 
Attorney  General  for  examination.  Secretary  Chandler  made 
written  answer,  refusing  to  make  that  reference. 

The  petition  then  claims  that  the  company  has  done  all 
in  its  power  to  carry  out  the  contracts  before  referred  to,  and 
is  willing  to  do  whatever  else  is  necessary  in  the  premises, 
and  that  it  is  entitled  to  receive  payment  of  the  money,  and 
that  this  court  should  award  a  mandamus  commanding  the 
Secretary  to  make  such  payment. 

I  have  thought  it  proper  to  recite  the  averments  of  the 
petition  at  this  length,  that  the  grounds  of  our  decisioa 
should  be  more  fully  understood. 

To  this  tribunal  alone,  of  all  the  circuit  courts  of  the 
United  States,  is  entrusted  the  power  to  grant  writs  of  man-» 
damns  to  the  executive  officers  of  the  Government.  The 
fact  that  this  exceptional  power  is  vested  here  alone,  ad- 
monishes us  that  it  should  be  exercised  with  great  circum- 
spection. The  general  rule  in  applications  for  mandamus,  is 
that  the  writ  should  be  granted  with  caution,  and  this  rule 
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Bhonld  be  applied  with  increased  force  in  cases  like  the  pres* 
ent,  where  this  extraordinary  power  is  invoked  to  direct  high 
officers  of  the  Government  in  the  discharge  of  important 
official  duties. 

As  matter  of  practice,  we  remind  counsel  that,  by  our 
18th  rule,  all  petitions  for  mandamus  are  required  to  be 
presented  to  a  judge  in  Special  Term,  or  in  chambers^ 
when  the  case  can  afterwards  be  certified  here.  That  course 
was  not  observed  in  the  present  case,  but  the  petition  was 
filed  in  the  General  Term.  In  the  examination  of  the  ques- 
tions presented,  however,  we  shall  assume  that  the  proper 
formalities  have  been  observed,  and  consider  the  case  as 
though  certified  here  by  one  of  the  judges  present. 

It  .seems  to  be  supposed  by  the  relator,  that  the  rule  re- 
quiring the  defendant  to  show  cause  why  the  writ  should  not 
issue,  is  granted  as  of  course  upon  the  filing  of  the  petition 
for  mandamus.  That  this  course  is  very  generally  adopted^ 
is  true,  because  usually  the  petition  shows  on  its  face  a  strong 
prima  facie  case,  and  without  disclosing  full  the  ground  up- 
on which  the  officer  refuses  to  act ;  but  the  practice  is  not 
uniform,  as  in  the  case  of  habeas  corpus^  where  the  issue  of 
the  writ  almost  universally  follows  the  filing  of  the  petition. 
In  applications  for  mandamus  the  court,  in  the  exercise  of 
its  ^discretion,  will  refuse  the  preliminary  order,  if  the 
petition  itself  shows  that  further  proceedings  would  be  a 
waste  of  time  and  would  ultimately  prove  futile.  In  the  case 
before  us  the  petition  sets  forth,  in  the  letter  from  the  Secre- 
tary of  the  Navy,  the  ground  upon  which  he  bases  his  refusal 
to  act  in  the  manner  required  by  the  petitioner.  He  could 
say  no  more,  and  need  say  nothing  else,  if  he  were  compelled 
to  make  answer  to  the  petition  at  length.  And  if  the  gix>und» 
of  that  refusal,  upon  examination  appear  sufficient,  there 
could  be  no  excuse  for  prolonging  the  litigation  by  requiring 
an  answer  to  an  application  that  cannot  stand  of  its  own 
strength. 

Before  this  court  will  award  a  mandamus  againt  an 
executive  officer  it  must  be  made  to  appear  in  the  pro- 
ceedings : 
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let.  That  the  party  applying  has  a  clear  legal  right  to 
the  relief  he  claims,  which  he  cannot  obtain  by  any  other 
proceeding ; 

2d.  That  there  exists  a  clear  legal  duty  on  the  part  of  the 
official  against  whom  the  right  is  asked,  which  he  refuses  to 
perform ;  and — 

8d.  That  the  daty  which  is  thus  claimed  and  imposed 
is  one  ministerial  in  its  character  and  in  no  degree  dis- 
cretionary. 

Does  the  petition  in  this  case  disclose  the  existence  of 
these  essential  prerequisites  to  the  issuing  of  the  writ  ? 

As  to  the  title  of  the  relator  to  the  relief  claimed. 
He  seems  to  base  his  right  to  sustain  this  suit  upon  three 
grounds : 

He  alleges  he  is  a  member  of  the  bar  of  this  court 
and  of  the  Supreme  Court  of  the  United  States.  Of  course 
that  circumstance  could  give  him  no  special  title  to  sue  in 
this  matter. 

Next,  he  claims,  in  section  24  of  his  petition,  that  he  is 
^*  the  attorney  and  counsellor  for  the  Chiriqui  Improvement 
Company."  As  attorney  and  counsel  for  this  company^  he 
can  have  no  right  to  make  this  application,  as  such  actions 
must  be  brought  in  the  name  of  the  owner  of  the  thing 
claimed,  who  alone  can  be  recognized  as  the  claimant. 
But  this  relator  may  not  be  the  only  counsel  for  this  com- 
pany. There  may  be  others  of  equal  or  greater  authority  ; 
and  although  he  may  be  their  counsel  to-day,  his  place  may 
be  occupied  to-morrow  by  others.  But  upon  plain  general 
principles,  it  is  impossible  that  there  can  be  such  a  commu- 
nication of  title,  or  power  to  a  mere  attorney  and  counsel,  as 
can  authorize  him  to  assume  the  place  of  the  principal,  of 
his  own  motion,  and  conduct  a  litigation  like  this  in  his  own 
behalf. 

Finally,  he  avers  that  he  has,  individually,  a  vested  inter- 
est m  the  Chiriqui  property,  and  in  the  $200,000  ;  that  his 
interests  and  those  of  the  company  are  harmonious,  and  his 
obligations  to  the  company  and  others  require  that  he  shall 
prosecute  the  claim  to  final  disposition.    But   it  is  not 
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claimed  that  his  interest  amounts  to  the  $200,000,  and  such 
assumed  right  to  claim  a  portion  of  the  sum  from  the  com- 
pany wheti  received  by  it,  can  give  him  no  authority,  to  the 
exclusion  of  all  other  claimants  similarly  circumstanced,  to 
use  the  name  of  the  United  States  in  an  application  to  the 
court  to  dispose  of  the  whole  amount.  We  might  rest  our 
refusal  to  issue  the  writ  upon  this  manifest  lack,  of  title  in 
the  petitioner  to  sue,  for  the  case  is  really  disposed  of  when 
the  petitioner  fails  to  show  in  himself  that  clear  legal  right 
in  the  thing  claimed  which  the  law  of  the  subject  requires. 
But  supposing  this  difficulty  to  be  waived,  and  that  the 
company  itself  were  here  as  petitioner.  Let  us  see  whether 
the  petition  presents  such  a  clear  legal  right  in  the  company, 
and  such  a  clear  ministerial  duty  on  the  part  of  the  Secretary 
of  the  Navy,  which  he  refuses  to  perform,  as  would  justify  ua 
in  issuing  the  writ. 

The  petitioner  insists  that  the  Secretary,  in  the  face  of 
the  action  of  his  predecessor,  and  of  his  own  refusal,  shall 
be  commanded  to  pay  over  this  $200,000  to  the  Chiriqui 
company.    The  enactment  simply  says  that  the  appropria- 
tion is  made  to  enable  the  Secretary  of  the  Navy  to  establish 
stations  and  depots  for  coal  ^'  at  the  Isthmus  of  Panama." 
The  only  requirement  as  to  the  location  of  the  proposed 
stations  and  depots,  is  that  they  shall  be  ^^  at "  that  Isthmus. 
This  tract  of  country,  including  the  territory  formerly  known 
as  the  Isthmus  of  Darien,  is  more  than  400  miles  in  length, 
and  the  possessions  claimed  by  the  Chiriqui  company  lie  near 
its  northern  extremity.     No  particular  point  along  this  ex- 
tensive line  of  coast  was  indicated  by  Congress,  and,  in  the 
absence  of  such  a  designation,  the  act  necessarily  devolved 
the  selection  of  the  site  upon  the  officer  who  was  charged  with 
the  expenditure  of  the  money.     The  omission  to  designate 
the  locality  by  Congress,  could  not  have  been  accidental,  or 
because  of  want  of  knowledge  of  the  place.    The  lagoon 
bearing  this  name  was  discovered  by  Columbus  in  his  last 
voyage,  370  years  ago  this  month,  and  near  by  he  is  said  to 
have  founded  a  settlement,  which  soon  melted  away  before 
the  pestilential  climate  then  existing  there.    Indeed,  it  is 
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•strenuously  insisted  by  the  petitioner,  that  Congress  knew 
all  about  the  property,  as  indicating  that  it  intended  the 
money  should  be  expended  there.  If  such  is  the  case,  it  is 
astonishing  that  the  requirement  was  not  inserted  in  the  act  ; 
for  this  omission  under  the  circumstances,  seem  to  be  es- 
pecially indicative  of  a  purpose  on  the  part  of  Congress  to 
leave  the  Secretary  entirely  unembarrassed  in  making  his 
choice  of  location,  whether  near  the  railroad,  or  the  proposed 
canal,  or  at  whatever  other  position  he  should  determine 
most  convenient  and  salubrious  :  and  Secretary  Hunt,  in  de- 
ciding not  to  select  Chiriqui,  was  but  exercising  the  plain 
power  of  choice  undoubtedly  confided  to  his  sound  discretion 
by  Congress  in  the  act. 

The  paragraph  contains  the  further  provision  that  this 
money  is  '^  to  be  available  for  expenditure  as  soon  as  suitable 
arrangements  can  be  made  to  the  proposed  end." 

We  look  in  vain  through  the  petition  for  the  proof 
that  these  suitable  arrangements  had  been  made.  Was  it 
designed  by  Congress  that  there  should  be  a  purchase  of  land 
on  the  isthmus  by  the  United  States  ?  Prom  the  debates  in 
the  House  of  Representatives,  incorporated  in  the  petition, 
it  appears  that  one  of  the  members  of  the  House,  Mr.  Blount, 
took  exception  to  the  proposed  appropriation,  on  the  ground 
that  it  might  involve  the  acquisition  of  land  by  the  Govern- 
ment. In  reply,  Mr.  Goode,  of  the  naval  committee,  having 
charge  of  the  amendment,  answered  :  "  The  purpose  is  to 
do  identically  what  the  President  of  the  United  States  and 
the  Secretary  of  the  Navy  have  recommended."  This  re- 
ply does  not  seem  to  answer  the  inquiry  in  a  very  satis- 
factory way,  and  certainly  the  purpose  was  left  in  entire 
uncertainty  by  the  language  of  the  act  itself.  If  a  pur- 
chase was  intended,  the  Secretary  would  be  powerless  to 
carry  that  purpose  into  efiect,  except  in  subjection  to 
the  positive  directions  of  the  public  statutes  of  the  United 
States  governing  the  acquisition  of  land  by  the  Government. 
By  section  8736  of  the  Revised  Statutes  of  the  United 
States  it  is  declared  that  "  no  land  shall  be  purchased  on 
account  of  the  United  States  except  under  a  law  authorizing 
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such  purchase."  If,  however,  the  Secretary,  in  the  face  of 
this  explicit  declaration,  should  have  considered  himself 
obliged  to  consider  the  paragraph  making  the  appropriation 
as  commanding  him  to  purchase  these  lands  in  a  foreign 
country  from  parties  whose  title,  as  Secretary  Hunt  says,  was 
denounced  as  worthless  by  individuals  apparently  equally 
entitled  to  credence,  he  would  then  be  obliged  to  conform  to 
the  provisions  of  section  355  of  the  Revised  Statutes,  which 
declares  that,  **  No  public  monej^  shall  be  expended  upon  any 
site  or  land  purchased  by  the  United  States  for  the  purposes 
of  erecting  thereon  any  armory,  arsenal,  fort,  fortification, 
navy  yard,  custom  house,  light  house,  or  other  public  build- 
ing, of  any  kind  whatever,  until  the  written  opinion  of  the 
Attorney-General  shall  be  had  in  favor  of  the  validity  of  the 
title."  The  section  further  requires  that  the  preliminary 
consent  of  the  legislature  of  the  State  shall  be  given  ;  that 
the  district  attorneys  of  the  United  States,  upon  the  applica- 
tion of  the  Attorney-General,  shall  furnish  all  assistance  or 
information  in  relation  to  the  title  ;  and  that  the  secretaries 
of  the  department,  upon  the  application  of  the  Attorney- 
General,  shall  procure  any  additional  evidence  of  title  deemed 
necessary.  And  since  these  precautions  are  thus  properly 
enjoined  where  property  is  to  be  acquired  which  lies  within 
our  own  territory  and  subject  to  our  own  laws,  a  mulio  foriim 
should  the  spirit  of  caution  they  inculcate  be  observed  where 
it  is  proposed  to  enter  upon  the  novel  experiment  of  pur- 
chasing territory  within  the  dominion  of  a  foreign  govern- 
ment, and  especially  of  one  as  subject  to  civil  disturbance  as 
its  coasts  are  to  convulsions  of  nature.  It  seems  to  us  that 
the  Secretary  would  have  been  justly  censurable  if  he  had 
parted  with  a  dollar  of  the  appropriation  until  the  spirit,  at 
least,  of  these  wise  laws  had  been  complied  with,  so  that  he 
might  be  assured  that  he  would  not  be  practically  throwing 
the  public  money  into  the  sea,  while  perhaps  involving  the 
country  in  grave  political  complications  like  those  that 
threatened  the  public  peace  after  the  afiair  in  this  neighbor- 
hood at  Greytown.  The  petition  nowhere  discloses  that  any 
such  examination  of  title  to  the  Chiriqui  property  had  been 
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made  or  reported  to  the  Secretary  by  the  Attorney-General. 
Indeed,  the  absence  of  such  report  is  admitted,  and  is  charged 
as  due  to  the  neglect  or  improper  conduct  of  the  Secretary. 
The  alleged  examination  by  Attorney-General  Black,  during 
the  administration  of  President  Buchanan,  had  reference  to 
a  different  project,  which,  on  its  face,  was  to  be  of  no  vitality 
or  force  without  the  subsequent  approval  of  Congress,  and 
this  was  never  given.  The  only  examination  of  the  title 
claimed  ever  to  have  been  made,  was  one  said  to  have  been 
conducted  by  the  Solicitor  of  the  Treasury.  But  this  oflBlcer 
had  no  authority  under  the  statutes  to  make  the  examina- 
tion, which  is  required  to  be  made  by  the  Attorney-General. 
The  position  of  the  heads  of  departments,  if  they  were  obliged, 
positively,  where  an  act  of  this  character  was  presented  to 
them,  to  apply  the  money  against  their  better  judgment  in 
all  such  cases,  would  be  most  unfortunate.  We  know  per- 
fectly well  that  they  are  not  expected  to  administer  their 
departments  in  that  way,  but  that  they  frequently  and  prop- 
erly exercise  a  sound  discretion  before  proceeding  to  act. 
On  the  same  page  of  the  statute  book,  which  contains  the 
appropriation  of  the  $200,000  in  question,  is  to  be  found  an 
appropriation  for  the  purchase  of  a  suitable  site  in  the  city 
of  Washington  for  the  erection  of  a  fire-proof  building  for 
the  Pension  Bureau.  But  we  know,  as  a  fact,  that  the 
Secretary  of  the  Interior  made  no  such  purchase,  for  from 
these  windows  we  can  see  the  building  in  course  of  erec- 
tion on  a  public  reservation.  It  may  well  be  that  indi- 
viduals in  the  city,  who  offered  their  property  to  the  Secre- 
tary of  the  Interior  as  affording  a  suitable  site  for  that  build- 
ing, may  have  been  inconvenienced  and  prevented  from 
selling  to  others,  because,  as  they  supposed,  they  had  made  a 
favorable  impression  upon  the  Secretary,  and  were  persuaded 
they  would  probably  sell  their  property  to  the  Government. 
But  the  Secretary  saw  fit  to  withhold  the  expenditure  of  the 
money  until  the  meeting  of  the  next  Congress,  when  this 
provision  was  repealed,  and  the  Secretary  of  the  Interior  was 
directed  to  cause  the  structure  to  be  built  on  a  designated 
public  reservation,  if  it  should  be  found  suitable  for  the  pur- 
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pose,  and,  if  not,  on  any  other  appropriate  public  reeerva- 
tion.  And,  as  evincing  the  caution  of  Congress  with  reference 
to  the  security  of  titles  to  land  upon  which  public  buildings 
are  to  be  erected,  this  last  act  of  chapter  438  of  the  47th 
Congress  contains  the  proviso,  "  that  the  Attorney-General 
shall  approve  the  title  of  the  United  States  thereto,"  although 
the  site  contemplated  was  one  of  the  Government  reserva- 
tions. 

In  our  judgment,  the  decision  of  Mr.  Secretary  Hunt  seems 
to  have  been  a  wise  and  proper  one  ;  but  certainly  it  was  one 
which,  under  the  discretion  confided  to  him  by  a  fair  con- 
struction of  the  statutes,  he  was  perfectly  justified  in  makings 

The  application  here,  then,  is  effectively  to  compel  the 
present  Secretary  of  the  Navy  to  revise  the  previous  decision 
of  his  predecessor  in  a  matter  entrusted  to  his  discretion. 
In  our  judgment,  this  court  is  without  authority  to  grant 
such  relief. 

Without  consuming  time  in  referring  to  other  decisions,  it 
is  sufllcient  to  cite  the  case  of  Decatur  vs.  Paulding,  14  Peters, 
p.  497.  By  the  act  of  Congress  of  March  8 ,  1887,  the  widow  of 
any  oflBlcer  who  died  in  the  naval  service  was  entitled  to  receive 
out  of  the  Naval  Pension  Fund  a  certain  proportion  of  the 
monthly  pay  of  her  deceased  husband.  On  the  same  day  a 
resolution  was  passed  by  Congress  declaring  that  the  widow 
of  the  late  Commodore  Decatur  should  be  paid  from  the 
naval  fund  a  pension  for  five  years,  at  a  greater  rate  than 
that  allowed  by  the  general  law.  After  the  passage  of 
the  law  and  resolution,  Mrs.  Decatur  applied  to  the  Sec- 
retary of  the  Navy,  Mr.  Dickerson,  to  be  allowed  the  half 
pay  given  to  her  by  the  resolution,  as  well  as  the  pension 
provided  by  the  general  law.  The  Secretary,  after  taking 
the  opinion  of  the  Attorney-General,  decided  that  she  might 
claim  the  one  or  the  other,  but  not  both.  After  Mr.  Dicker- 
son  retired  from  oflBlce,  Mrs.  Decatur  applied  to  his  successor, 
Mr.  Paulding,  to  revise  the  decision  of  his  predecessor,/  and 
allow  her  both  pensions.  This  the  Secretary  declined  to  do^ 
and  Mrs.  Decatur  applied  to  the  Circuit  Court  of  this 
District  for  a  mandamus  to  compel  the  payment  of  the 
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additional  sum.  The  application  was  refused,  and  the  case 
went  to  the  Supreme  Court.  Mr.  Chief  Justice  Taney 
delivered  the  opinion  of  the  court,  which  affirmed  the  decision 
of  the  court  below.    In  his  opinion  he  says  : 

"  The  first  question,  therefore,  to  be  considered  in  this  case, 
is,  whether  the  duty  imposed  upon  the  Secretary  of  the  Navy, 
by  the  resolution  in  favor  of  Mrs.  Decatur,  was  a  mere  minis- 
terial act.  The  duty  required  by  the  resolution  was  to  be  per- 
formed by  him  as  the  head  of  one  of  the  executive  depart- 
ments of  the  Government,  in  the  ordinary  discharge  of  his 
official  duties.  In  general,  such  duties,  whether  imposed  by  act 
of  Congress  or  by  resolution,  are  not  mere  ministerial  duties. 
The  head  of  an  executive  department  of  the  Government,  in 
the  administration  of  the  various  and  important  concerns  of 
his  office,  is  continually  required  to  exercise  judgment  and 
discretion.  He  must  exercise  his  judgment  in  expounding 
the  laws  and  resolutions  of  Congress  under  which  he  is  from 
time  to  time  required  to  act.        ♦         ♦         ♦         ♦ 

"  If  a  suit  should  come  before  this  court,  which  involved 
the  construction  of  any  of  these  laws,  the  court  certainly 
would  not  be  bound  to  adopt  the  construction  given  by  the 
head  of  a  department.  And  if  they  supposed  his  decisions 
to  be  wrong,  they  would,  of  course,  so  pronounce  their  judg- 
ment. But  their  judgment  upon  the  construction  of  a  law 
must  be  given  in  a  case  in  which  they  have  jurisdiction,  and 
in  which  it  is  their  duty  to  interpret  the  act  of  Congress,  in 
order  to  ascertain  the  rights  of  the  parties  in  the  cause  before 
them.  The  court  could  not  entertain  an  appeal  from  the 
decision  of  one  of  the  Secretaries,  nor  revise  his  judgment  iu 
any  case  where  the  law  authorized  him  to  exercise  discretion 
or  judgment.  Nor  can  it  by  mandamus^  act  directly  upon 
the  officer,  and  guide  and  control  his  judgment  or  discretion 
in  the  matters  committed  to  his  care,  in  the  ordinary  dis- 
charge of  his  official  duties. 

^^  The  case  before  us  illustrates  these  principles  and  shows 
the  difference  between  executive  duties  and  ministerial  acts. 
The  claim  of  Mrs.  Decatur  having  been  acted  upon  by  his 
predecessor  in  offioe,  the  Secretary  was  obliged  to  determine 


)gle 


542  IT.  S.,  BX  RSL.  Wardbn,  v.  Chandlbe. 

whether  it  was  proper  to  revise  that  decision.  If  he  had 
determined  to  revise  it,  he  must  have  exercised  his  judgment 
upon  the  construction  of  the  law  and  the  resolution,  and  have 
made  up  his  mind  whether  she  was  entitled  under  one  only 
or  under  both.  And  if  he  determined  that  she  was  entitled 
under  the  resolution  as  well  as  the  law,  he  must  then  have 
again  exercised  his  judgment,  in  deciding  whether  the  half 
pay  allowed  her  was  to  be  calculated  by  the  pay  proper,  or 
the  pay  and  emoluments  of  an  officer  of  the  Commodore*s 
rank.  *  *  •  a  resolution  of  Congress  requiring  the 
exercise  of  so  much  judgment  and  investigation,  can,  with 
no  propriety,  be  said  to  command  a  mere  ministerial  act  to 
be  done  by  the  Secretary." 

So,  in  the  present  case,  we  think  the  question  pre- 
sented to  Mr.  Chandler,  as  to  whether  he  would  revise  the 
previous  action  of  his  predecessor,  was  in  itself  a  matter 
addressed  to  his  discretion  ;  and  that  the  previous  decision  of 
Mr.  Secretary  Hunt,  in  like  manner,  was  based  upon  a  sub- 
ject confided  to  his  official  discretion.  We,  therefore,  think 
that  it  is  beyond  our  competency  to  interfere  in  the  manner 
proposed. 

There  is  another  matter  which  appears  from  the  peti- 
tion, and  which  may  well  be  noticed  as  of  importance  in 
this  connection.  It  seems  that  at  the  session  of  Congress 
following  the  passage  of  this  act,  in  July,  1872,  the  Naval 
Committee  submitted  a  report  on  this  subject,  in  which  they 
considered  the  question  whether  it  would  be  expedient  that 
the  appropriation  now  before  us  should  be  repealed  ;  and  their 
conclusion  is  expressed  in  these  words :  "The  committee,  up- 
on an  examination  of  the  subject,  do  not  discover  any  reason 
why  the  power  now  vested  by  law  in  the  Secretary  of  the 
Navy  over  the  subject  of  the  purchase  of  coaling  stations  on 
the  Isthmus  should  be  withdrawn.  He  is  not  likely  to  'purchase 
them  unless  they  are  required  by  sound  public  policy  y  nor  until  a 
perfect  title  can  be  secured.^^  This  is  addional  evidence  of  the 
continued  caution  which  Congress  as  well  in  the  report  of 
this  committee,  as  in  the  statutes  before  cited,  has  constantly 
endeavored  to  impress  upon  the  executive  officers  whenever 
the  subject  of  the  purchase  of  lands  is  involved. 
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But  the  petition  earnestly  insists  that  an  exceptional  feature 
presents  itself  in  this  case,  which  calls  for  the  interference 
of  this  coart  in  the  manner  desired ;  and  that  consists  in  the 
reiterated  assertion  in  different  forms  that  the  duty  devolved 
upon  Secretary  Hunt  by  Congress  was  not  discharged  by  him 
with  sufficient  promptness  or  intelligence,  or  with  proper 
good  faith,  and  therefore  it  should  be  regarded  as  if  it  had 
never  been  performed  at  all.  It  is  averred,  in  the  first  place, 
that  he  was  most  reluctant  to  examine  the  case  ;  that  when 
at  last  he  yielded  to  repeated  importunities,  he  only  con- 
sidered it  '^  cursorily,"  and  in  an  imperfect  and  perfunctory 
manner  ;  that,  although  he  assumed  to  hear  the  arguments 
of  the  petitioner,  he  paid  no  manner  of  attention  to  them ; 
that  his  disposition  of  the  case  was  marked  by  ignorance 
and  prejudice  ;  that  he  evidenced  a  willingness  to  listen  to 
blackmailere  and  other  irresponsible  and  unworthy  persons, 
who  were  interested  in  misrepresenting  the  honest  title  of 
the  Chiriqui  company  ;  that  his  report  on  the  subject  to 
Congress  was  filled  with  inaccuracies  of  statement ;  that 
when  in  compliance  with  a  request  of  the  committee  which 
called  upon  him  for  information  as  to  the  averment  in  his  re- 
port that  it  was  based  upon  statements  of  naval  officers  and 
other  persons  of  intelligence,  and  for  the  transmission  of  all 
the  documents  in  the  possession  of  the  department  relating 
to  the  subject,  he  willfully  suppressed  important  papers,  and 
when  again  called  upon  by  the  same  committee  to  send  those 
papers,  he  still  refused  to  comply ;  and  that  his  conduct 
throughout  the  whole  transaction  was  reprehensible  ;  and  in 
unmeasured  terms  of  censure  he  is  charged  with  almost 
^very  offence  of  the  official  decalogue. 

The  first  reply  to  this  exceptional  claim  for  relief  is,  that 
this  is  not  a  tribunal  to  sit  in  judgment  on  erroneous 
improper  acts  of  public  officials.  If  such  officer  is  still  in 
power,  he  may  be  removed  by  impeachment ;  and  if  not,  and 
he  has  acted  corruptly,  he  is  subject  to  indictment  and  pun- 
ishment. But  in  behalf  of  my  colleagues  and  myself,  I  take 
great  pleasure  in  saying  that  not  one  word  of  all  this  labored 
attack  upon  this  distinguished  officer  has  produced  in  our 
85 
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minds  the  slightest  suspicion  that  bis  action  from  beginning 
to  end  in  the  matter  was  not  honorable  and  wise  and  patri- 
otic. This  gentleman,  before  he  became  Secretary  of  the 
Navy,  was,  as  we  know,  a  judge  of  an  important  court  of  the 
United  States,  where  he  discharged  his  responsible  duties  to- 
the  satisfaction  of  the  Government  and  the  suitors.  By 
President  Garfield  he  was  appointed  to  the  post  of  Secretary 
of  the  Navy,  from  which  he  was  transferred  by  President 
Arthur  to  one  of  the  most  responsible  diplomatic  stations  in 
the  gift  of  the  Government ;  and  he  is  now  absent  from  the 
place  of  thjis  attack,  as  the  representative  of  the  United 
States,  representing  bis  Gt^vernment  with  general  accept- 
ance. We  have  no  idea  of  attaching  one  breath  of  censure 
to  his  official  acts  upon  any  such  ex  parte  statements,  founded, 
we  are  bound  to  believe,  in  the  most  favorable  view,  on 
prejudice  and  misinformation.  And  so  far  from  believing 
that  there  exists  any  ground  for  reprehension  in  his  conduct 
in  this  matter,  we  are  satisfied  he  deserves  the  thanks  of  the 
country  for  what  he  did.  There  is  nothing  in  this  personal 
attack  that  changes  our  opinion  that  the  petition  should  be 
dismissed  ;  and  it  is  dismissed  accordingly  with  costs. 
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Abraham  H.  Hbrr  vs.  John  A.  Barber  bt  al. 
Squitt.  No.  7,227. 

5  Deeided  Oetober  19,  U8S. 

i  The  Chibf  Juanov  and  JoAtiees  Haonbb  and  Jammb  littliir. 

1.  Where  a  decree  is  made  against  several  defendants  for  the  payment  ol 
a  sum  of  money,  a  payment  of  the  amoant  by  either  of  them  works  t 
satisfaction  of  the  decree,  because  all  the  defendants  are  principals  and 
the  duty  to  pay  the  whole  sum  deyolTes  upon  each  of  them.  There* 
for«,  after  a  decree  is  thus  satisfied,  an  execution  can  no  longer  issue 
under  it  against  the  other  defendants  for  the  purpose  of  enforcing 
contribution  from  them. 

2.  The  Maryland  act  of  1763,  chap.  23,  sec.  8,  proyiding  that  where  a 
judgment  has  been  recovered  against  the  principal  debtors  and  suretiea 
and  the  Judgment  has  been  satisfied  by  one  surety,  the  creditor  shall 
be  compelled  to  assign  the  judgment  to  him,  is  in  force  in  this  District, 
but  it  applies  only  to  cases  where  payment  is  made  by  a  surety  on 
judgments,  and  not  to  decrees. 

3.  Contribution,  at  law,  cannot  be  enforced  by  one  tort-feasor  against 
his  co-wrong  doers,  wliere  the  transaction  out  of  which  the  judgment 
arises  iuTolves  moral  turpitude.  So,  if  the  controversy,  upon  which 
a  decree  is  rendered,  were  a  breach  of  trust  on  the  part  of  all  the 
defendants,  the  defendants  would  stand  in  the  position  of  joint  tort' 
feaaorsy  and  one  of  them,  after  having  paid  the  amount  of  the  decree^ 
could  not  have  an  execution  upon  it  against  his  co-defendants,  for  the 
purpose  of  enforcing  contribution  from  them. 

4.  Where,  after  a  decree  is  rendered  against  joint  tort  feasors^  one  of  the 
defendants  conveys  his  land  and,  subsequently,  another  of  the  defends 

.  ants  satisfies  the  decree  by  payment,  the  land  so  conveyed  is  dis- 
charged from  the  liability  wlilch  attached  to  it  while  the  decree 
remuned  unsatisfied. 

6.  Precedents  and  principles  should  not  be  departed  from  in  order  to 
meet  what  may  be  thought  to  be  the  abstract  justice  of  a  particular 
case. 

STATEMENT  OF  THE  CASE. 

The  bill  in  this  cause  was  filed  in  April,  1880.  It  alleges 
that  in  December,  1878,  Samuel  Strong  had  filed  a  bill 
against  John  A.  Barbour  and  a  certain  Dodge  and  Darneille^ 
for  a  discovery  and  account,  and  to  recover  a  sum  of  money 
which  the  plaintifi:'  alleged  was  due  to  him  by  the  defendant 
as  his  agents.  In  February,  1876,  a  decree  was  passed 
ordering  that  the  defendants  should  pay  to  the  complain- 
ant the  sum  of  $2,116.92,  with  costs.  After  the  decree 
viz.,  in  March,  1876,  Dodge  and  Dameille  conveyed  the 
real  estate^  which  is  the  subject  of  controversy  in  this 
suit,  to  the  complainant  Herr.  An  appeal  was  taken  from 
the  decree  to  the  Supreme  Court  of  the  United  States^  but 
was  dismissed.    After  the  entry  of  the  mandate  of  that 
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court,  in  June,  1879,  an  execution  was  issned  upon  the  decree, 
and  by  direction  of  the  solicitor  of  Strong,  levied  upon 
real  estate  belonging  to  John  A.  Barber.  In  September, 
1879,  Barber  paid  one  thousand  dollars  on  the  decree  to 
Totten,  for  whose  use  it  had  been  entered.  In  January,  1880, 
the  marshal  was  ordered  to  sell  the  property  of  Barber  under 
the  execution,  to  raise  the  balance  of  the  money.  On  the 
9th  of  February,  1880,  the  execution,  by  order  of  Strong's 
solicitor,  was  returned  "released,"  and  sji  alias  execution 
was  ordered  and,  by  his  direction,  levied  upon  the  property 
conveyed  by  Dodge  and  Darneille  to  the  complainant.  On 
the  next  day,  the  balance  due  under  the  decree,  with  inter- 
est and  costs,  was  paid  by  John  A.  Barber  to  Totten.  A 
receipt  was  given  to  Barber  for  the  amount,  and  the 
decree  was  entered,  by  Totten's  order,  for  the  use  of 
Margaret  C.  Barber,  and  an  order  was  then  given  by 
Barber's  solicitor  to  sell  the  land  so  conveyed  to  the 
complainant,  under  the  execution.  Thereupon  this  bill  was 
filed,  charging,  among  other  things,  that  the  decree  had  been 
entered  to  the  use  of  the  said  Margaret  C.  Barber,  by  the 
procurement  and  contrivance  of  said  John  A.  Barber,  and 
for  his  benefit  and  behoof  after  its  satisfaction  and  extinguish- 
ment, in  order  to  compel  the  complainant  by  force  of  the 
execution  to  contribute  in  favor  of  the  said  John  A.  Barber 
towards  the  payment  of  the  decree,  notwithstanding  it  had 
been  already  extinguished  by  satisfaction  made  by  the  said 
Barber  to  Totten.  It  prayed  that  the  execution  and  levy 
upon  the  complainant's  property  should  be  vacated  and 
the  property  decreed  to  stand  exempt  from  all  claim  on  the 
part  of  John  A.  Barber,  or  Margaret  C.  Barber.  In  the 
bill  an  affidavit  by  the  defendants  to  their  answers  was 
expressly  waived. 

Mrs.  Barber,  alone  of  the  defendants,  answered,  and 
without  oath.  Her  answer  insisted  that  the  assignment 
of  the  decree  and  its  entry  on  the  docket  to  her  use,  were 
made  by  her  authority  and  with  her  consent.  It  denied 
specifically  that  John  A.  Barber  had  induced  Totten  to 
have  the  suit  against  Strong  entered  to  her  use,  bat,  on 
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the  contrary,  stated  that  the  indacement  proceeded  entirely 
from  her,  and  that  the  money  paid  by  her  to  Totten  was 
the  consideration  for  the  transfer  to  her  of  the  decree  } 
it  claimed  that,  as  a  purchaser  for  value,  she  was  entitled 
to  all  the  rights  under  the  decree  to  which  the  complainant 
Strong  was  entitled  ;  and  denied  that  it  had  been  satisfied, 
or  was  extinguished.  Issue  was  joined  upon  this  answer, 
and  the  testimony  of  Mrs.  Barber  and  of  Mr.  Totten,  both 
of  whom  were  called  by  the  complainant,  is  the  only  evi- 
dence taken  in  the  case. 

The  court  below,  at  special  term,  passed  a  decree  vacating 
and  setting  aside  the  execution  and  levy  upon  the  property 
conveyed  to  Herr,  and  declaring  that  the  property  should  be 
exempt  and  free  from  further  claim  in  the  premises,  and  the 
appeal  was  taken  by  Mrs.  Barber  from  that  decree. 

John  Sbldbn  for  plaintift': 

That  the  balance  due  upnn  the  decree  recovered  by  Strong 
was  paid  by  John  A.  Barber  with  money  that  was  abso- 
lutely his  own,  though  derived  .from  the  bounty  of  his 
mother,  is  the  involuntary  conclusion  to  be  drawn  from  her 
testimony. 

And  such  also,  at  least,  is  the- admission  of  the  son,  under 
the  legal  eft'ect  of  the  decree  pro  confcssoy  passed  against 
him  below. 

The  circumstance  that  the  money  paid  by  the  son  was  de- 
rived from  the  generosity  of  the  appellant  can  have  no 
influence  upon  the  case. 

The  legal  incidents  of  absolute  property  do  not  depend 
upon  the  source  from  which  the  title  to  such  property  is  de- 
raigned. 

They  are  the  same,  both  as  to  real  festate  and  to  personalty, 
whether  obtained  by  intestacy  or  by  contract,  whether  by 
testamentary  disposition  or  by  gift  inter  vivos. 

And  the  payment  made  by  John  A.  Barber  must  be  con- 
sidered as  attended  with  the  same  consequences,  ^^  no  mat- 
ter how  he  obtained  the  money."  Alderson  vs.  Ames  et  al., 
6Md.,66. 
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Was  tho  decree  rendered  in  favor  of  Strong  extinguished 
by  the  payment  by  John  A.  Barber  of  the  balance  dae 
thereon  ? 

CTpon  this  question  it  is  submitted,  with  much  confidence, 
that  no  difficulty  can  arise. 

Payment  by  one  of  several  joint  contractors  enures  to  the 
benefit  of  all.    5  Rob.  Pract.,  883. 

A  bond  may  be  extinguished  when  paid  by  a  surety 
therein.  Woffington  vs.  Sparks,  2  Vesey,  569  ;  Jones  vs. 
Davis,  4  Kuss.,  278. 

So,  a  mortgage  is  extinguished  when  paid  by  a  person  who 
is  under  obligation  to  discharge  it.  Walker  t;^.  Stone  ei  al.y 
20  Md.,  198  ;  Boyd  vs.  Parker  &  Co.,  48  Id.,  202. 

In  like  manner  a  judgment  or  decree  is  extinguished  when 
paid  by  one  of  several  who  are  bound  thereby.  McQinnia 
vs.  Harris,  7  Jones  (Law),  216  ;  Bussell  vs.  Hugenin,  IScam., 
562  ;  Gillett  vs.  Sweat,  1  Gilm.  (Ills.),  475  ;  ThompMns  vs. 
Pifth  Nat.  Bank  ei  al,  64  III,  60. 

Contribution  cannot  be  enforced  by  execuMon  upon  the 
judgment  or  decree.  Hamwatt  vs.  Wyman  et  al.j  9  Mass., 
142 ;  Brackett  vs,  Winslow  et  al.,  17  Id.,  159  ;  Holmes  vs. 
Day,  108  Id.,  696 ;  National  Security  Bank  vs.  Hunnewell, 
124  Id.,  261. 

Nor  the  judgment  or  decree  continued  in  existence  by  as- 
signmenty  whether  to  the  person  who  pays  or  to  another  at 
his  instance.  Adams  Vs.  Drake,  11  Cush.,  506  ;  Bartlett  vs. 
Warington  et  ai.,  4  Ala.,  692  ;  Hogan  vs.  Reynolds,  21  Id., 
69  ;  Bones  vs.  Aiken  et  al.y  36  Iowa,  536  ;  Ontario  Bank  vs. 
Walker,  1  Hill,  668  ;  The  Bank  of  Selina  vs.  Abbott,  3  Denio, 
182 ;  Morley  vs.  Stevens,  47  How.  Pr.,  229  ;  Booth  vs.  P.  ft 
M.  Nat.  Bank,  74  N.  Y.,  232. 

The  purpose  of  the  parties  cannot  alter  the  legal  effect  of 
the  payment.  "The  judgment,"  says  Selden,  J.,  "  becomes 
thereby  extinguished,  whatever  may  be  the  intention  of 
the  parties  to  the  transaction."  Harbeck  vs.  Vanderbilt, 
20  N.  Y.,  398. 

The  equitable  distribution  of  the  expense  incurred  by  one 
of  several  individuals,  in  discharging  an   obligation  com- 
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mon  to  them  all,  is  effected  through  the  familiar  process  of 
toniribuiion. 

But  this  process  plainly  recognizes  the  extinguishment  of 
ih&  original  obligation^  and  its  incapability,  in  conseqaence,  of 
transfer  or  assignment.    1  Story  Eq.  Jur.,  §§  499  6,  449  d. 

The  legal  effect  of  the  decree  obtained  by  Strong  was  to 
implicate  in  a  common  breach  of  trust  all  of  the  defendants 
against  whom  that  decree  was  pronounced. 

It  can  scarcely  be  necessary  to  urge  that,  between  defend- 
ants thus  situated,  contribution  could  not  be  enforced. 

The  doctrine  of  extinguishment  by  payment  reposes  upon 
very  satisfactory  principles. 

If  one  of  several  bound  by  the  same  judgment  or  decree, 
were  permitted  to  become  the  owner  thereof,  by  payment, 
and  to  enforce  it,  at  pleasure,  against  any  or  all  of  his  co- 
debtors,  the  right  of  contribution  would  be  defeated  where 
now  it  prevails,  and  enforced  where  it  does  not  at  present 
exist. 

Upon  satisfying  the  first  payer,  his  co-debtor  might,  in 
turn,  lawfully  enforce  the  judgment  or  decree  against  all  or 
any  of  the  others,  these  again  might  enforce  it  inter  sese, 
and  the  proceedings  might  prove  interminable. 

R.  Ross  Pbrry  and  John  C.  Wilson  for  Mrs.  M.  C. 
Barber: 

1.  Samuel  Strong's  bill  of  complaint  No.  8681,  in  this 
eourt,  against  John  A.  Barber,  Robert  P.  Dodge  and  P.  A. 
Darneille,  alleging  that  certain  fraudulent  practices  and  ex- 
actions  had  been  conducted  and  perpetrated  against  him  by  them 
whereby  they  had  converted  to  their  own  use  certain  money  be- 
longing to  him.  The  case  was  regularly  proceeded  with,  and 
resulted  in  a  decree  requiring  Barber,  Dodge  and  Darneille 
to  pay  ^2,115.92  to  Strong. 

At  this  time  Dodge  and  Darneille  were  seized  in  fee 
Bimple  as  tenants  in  common  of  part  of  Lot  4,  in  Square 
292,  fully  described  in  the  bill  of  complaint,  and  John  A. 
Barber  owned  in  severalty  certain  other  real  estate  herein- 
after described. 
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On  the  9th  of  November,  1876,  Strong  assigned  his  in* 
terest  in  the  decree  to  Enoch  Totten,  who,  on  the  5th  of 
June,  1879,  ordered  the  marshal  to  levy  a,Ji.  fa.  on  lots  96, 97, 
98  and  99,  in  square  864,  the  property  of  John  A.  Barber, 
which  levy  was  made.  On  the  10th  September,  1879,  John 
A.  Barber  paid  Totten  J1,000,  arid  took  his  receipt.  This 
was  a  little  more  than  one-third  of  the  whole  amount  due  at 
that  time.  On  or  about  the  9th  ,day  of  February,  1880, 
Totten  agreed  with  the  attorney  of  the  defendant,  M.  0. 
Barber,  who  is  the  mother  of  John,  to  order  a  release  of  the 
levy  on  John's  property,  and  to  assign  the  decree  to  her,  upon 
payment  of  the  balance  due  upon  it.  The  release  of  the 
levy  on  Barber's  property  was  ordered,  the  marshal  was 
directed  to  make  a  new  levy  for  the  balance  due  on  the  part 
of  lot  4,  in  square  292,  which  had  been  owned  by  the  defend* 
ants.  Dodge  and  Darneille,  jointly,  at  the  time  when  the 
decree  was  rendered,  the  money  was  paid  by  Mrs.  Barber's 
attorney,  to  Totten,  a  receipt  was  taken  in  her  name,  the 
decree  was  assigned  to  her  in  writing,  and  entered  to  her 
use  on  the  docket. 

Prior  to  the  assignment  to  Mrs.  Barber,  but  subsequently 
to  the  signing  of  the  decree.  Dodge  and  Darneille  had  con- 
veyed  the  said  part  of  lot  4,  in  square  292,  to  the  complain- 
ant Herr,  who  at  the  time  had  actual  notice  of  the  decree 
against  them  in  cause  No.  3531. 

When  the  marshal  levied  on  part  of  lot  4,  square  292, 
Herr  filed  the  bill  in  this  case,  setting  out  the  fraudulent 
character  of  the  transaction  out  of  which  the  indebtedness 
grew,  claiming  that  the  final  payment  to  Totten  had  been 
made  by  John  A.  Barber,  and  not  by  his  mother,  and  that 
the  said  part  of  lot  4,  in  square  292,  ^ould  not  bo  levied  on 
until  all  of  John  A*  Barber's  property  had  been  exhausted. 

2.  Upon  the  records  of  this  court  the  decree,  in  cause  No. 
3531,  stands  regular  in  form,  and  unsatisfied.  The  assign- 
ment to  Mrs.  Barber,  the  entry  to  her  use,  the  levy  on  part 
of  lot  4,  square  292,  are  all  in  due  form,  and  unless  this  court 
interferes  by  injunction  there  is  nothing  to  prevent  a  valid 
sale  and  conveyance  by  the  marshal. 
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'^  This  examination  will  be  premised  by  stating  the  follow«> 
ing  principles  of  equity  jurisprudence,  which  may  be  affirmed 
to  be  without  exception ;  that  whosoever  would  seek  ad* 
mission  into  a  court  of  equity  must  come  with  clean  hands  ; 
that  such  a  court  will  never  interfere  in  opposition  to  con* 
science  or  good  faith."     Oreath  vs.  Sims,  6  How.,  192. 

"  It  is  a  principle  in  chancery,  that  he  who  asks  relief 
must  have  acted  in  good  faith.  The  equitable  powers  of 
the  court  can  never  be  exerted  in  behalf  of  one  who  has 
acted  (fraudulently,  or  who,  by  deceit  or  any  unfair  means, 
has  gained  an  advantage.  To  aid  a  party  in  such  a  case 
would  make  this  court  the  abettor  of  iniquity."  Bein  vs» 
Heath,  6  How.,  247  ;  and  see  to  same  eftect.  Bolt  vs.  Rogers, 
3  Paige,  154  ;  Harrington  vs.  Bigelow,  11  Paige,  349  ;  Carey 
vs.  Smith,  11  Ga.,  589. 

If  this  bill,  setting  up  their  own  fraudulent  conduct  and 
practices,  had  been  filed  by  Dodge  and  Darneille,  the  court 
would  not  hear  them  at  all,  even  if  the  result  of  such  refusal 
should  be  to  throw  the  whole  debt  upon  them,  instead  of 
their  fair  and  just  proportion.  This  court  would  say  to 
them,  in  the  language  of  Mr.  Justice  Daniels  in  the  case  of 
Creath  vs.  Sims,  above  referred  to,  *^  however  unworthy  may 
have  been  the  conduct  of  your  opponent,  you  are  confessedly 
in  pari  delicto  ;  you  cannot  be  admitted  here  to  plead  your 
own  demerits;  precisely,  therefore,  in  the  position  in 
which  you  have  placed  yourself,  in  that  position  we  must 
leave  you." 

But  Herr  is  in  no  better  position  than  Dodge  and  Dar- 
neille. He  bought  with  full  notice  of  their  liability,  and  of 
the  lien  on  their  property,  and  of  the  nature  of  the  transac- 
tion creating  the  liability;  and  he  can  have  no  equity 
superior  to  theirs. 

In  the  case  under  consideration  there  was  no  original 
equity  between  Dodge  and  Darnielle  on  the  one  hand,  and 
Barber  on  the  other.  Dodge  and  Darneille  could  not  have 
required  Barber  to  pay  Strong  the  whole  debt,  and  to  exon- 
erate them.  If  the  judgment  had  been  levied  on  their  prop- 
erty, they  could  not  have  compelled  the  judgment  creditors 
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to  resort  first  to  Barber's  property.  As  they  had  no  sach 
right  themselves,  they  could  not  transfer  such  a  right  to  the 
assignee.  The  assignment  could  not  create  a  right  in  the 
assignee  which  the  assignors  did  not  possess.  An  assignee 
with  actual  notice  can  never  acquire  any  rights  superior  to 
those  of  his  assignor. 

8.  It  is  shown,  also,  by  the  record,  that  the  money  was 
actually  furnished  by  Mrs.  Barber ;  that  it  was  delivered  to 
Totten  by  her  attorney  for  her,  and  a  receipt  and  assignment 
taken  in  her  name,  and  that  it  has  never  been  repaid  or  se- 
cured to  her  in  any  way,  except  in  so  far  as  this  assignment 
secures  it.  It  is  perfectly  clear  that  the  intention  of  the 
parties  at  the  time  when  the  assignment  was  made  by  Totten, 
was  to  effect  a  transfer  of  the  decree,  and  not  a  payment  or 
satisfaction  of  it. 

Under  these  circumstances  it  can  make  no  practical  dif- 
ference, that  when  Mrs.  Barber  entrusted  the  monej  to  her 
eon  she  did  not  understand  the  exact  manner  in  which  it 
was  to  be  used,  or  did  not  intend  to  insist  on  its  repayment 
by  him.  In  a  previous  transaction  of  a  similar  nature  she 
did  not  know  that  her  son  had  given  her  a  deed  of  trust  to 
secure  her,  although  it  had  been  regularly  executed  and  re- 
corded. If,  in  the  present  instance,  she  intended  to  give  the 
money  to  him  he  was  not  bound  to  accept  it  as  a  gift,  but 
had  a  perfect  right  to  use  it  in  such  manner  as  to  secure  its 
repayment ;  and  the  manner  in  which  it  was  applied  shows 
that  he  did  not  consider  it  a  gift  or  accept  it  as  such.  If  it 
was  a  gift  originally  he  gave  it  back  to  his  mother  when  he 
delivered  it  to  her  lawyer  to  be  used  in  obtaining  an  assign- 
ment of  the  decree  to  her. 

A  court  of  equity  will  not  construe  such  a  transaction 
contrary  to  the  intention  of  the  parties  to  it,  in  the  interest 
of  persons  who  come  into  court  alleging  their  own  fraud  and 
dishonesty,  or  of  the  assignee  of  such  persons  with  notice. 
It  will  not,  at  the  instance  of  such  parties,  and  under  such 
circumstances,  disturb  the  just  and  equitable  apportionment 
of  the  debt  among  the  three  joint  debtors,  which  has  been 
the  practical^result. 
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4«  It  has  been  decided  that  a  release  of  a  levy  of  an  ez- 
ecation  on  personal  property  of  sufficient  value,  operates  as 
a  satisfaction.  Bat  a  release  of  a  levy  on  real  estate  does 
not  have  that  efiPect.  Wylie  vs.  Stanford,  22  Oa.,  885  ; 
Smith  V8.  Walker,  18  Miss.,  584  ;  Peale  vs.  Bolton,  24  Miss., 
680 ;  Hoggshead  vs.  Carrnth,  6  Terger,  227  ;  White  vs. 
Oraves,  15  Texas,  184  ;  Shephard  vs.  Kowe,  14  Wendell,  260  ; 
Duncan  vs.  Harris  el  aL,  17  Serg.  &  R.,  486. 

Mr.  Justice  Hagneh,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

The  evidence  of  Mrs.  Barber  is  undoubtedly  greatly  in 
conflict  with  the  averments  in  her  answer.  It  appears,  as 
undisputed  in  the  case,  that  the  first  one  thousand  dollars 
paid  by  John  A.  Barber,  on  the  decree,  in  September, 
1879,  was  borrowed  by  him  from  his  mother,  and  that  he 
executed  a  deed  of  trust  upon  his  other  property  to 
secure  its  repayment.  As  to  that  payment,  therefore,  there 
can  be  no  question  that  it  was  made  with  the  proper  money 
of  John  A.  Barber. 

It  is  proved  by  Mrs.  Barber,  that  the  remaining  sum 
of  Jl,780  was  also  obtained  from  her  by  John  A.  Barber. 
She  testifies  that  for  that  sum  she  had  no  sccarity  from  her 
son,  and  that  she  did  not  expect  any  when  it  was  given  to 
him  'y  that  it  had  not  been  advanced  in  the  nature  of  a  loan  ; 
that  it  had  not  been  furnished  upon  any  understanding, 
expressed  or  implied,  that  it  should  be  appropriated,  in  whole 
or  in  part,  to  the  purchase  of  the  decree  ;  that  she  "  gave 
him  the  money  to  do  as  he  pleased  with  it ; "  that  she  "  gave 
him  the  money  as  a  present  to  do  as  he  pleased  ; "  that  she 
**  had  been  giving  him  money  all  her  life,  at  least  ever  since 
the  death  of  his  father  ; "  that  "  there  was  no  agreement 
between  them  for  its  repayment ; "  that  she  "did  not  request 
or  require  him  to  devote  any  portion  of  it  to  any  specific 
purpose  ; "  that  she  had  nothing,  personally,  to  do  with  any 
of  the  steps  which  resulted  in  the  assignment  of  the  decree 
to  herself ; "  "I  did  not,"  she  says,  "  request  it  at  all ;  my  son 
gave  it  to  me  without  any  request ;  I  did  not  ask  him  for  it.'* 
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She  also  stated  that  it  was  her  son  who  employed  counsel  to 
procure  the  assignment  of  the  decree,  and  that  she  received 
from  his  hands  the  contract,  which  she  signed  with  her  solici* 
tors,  who  had  also  been  the  solicitors  of  her  son  in  the 
previous  history  of  the  case. 

The  first  question  for  our  consideration  is,  was  the  decree 
satisfied  by  its  payment,  in  full,  to  Totten,  the  assignee  of 
Strong? 

The  general  principle  is  well  settled,  that  the  payment  of 
an  incumbrance  by  one  whose  duty  it  is  to  pay  extinguishes 
it.  So,  payment  made  by  one  of  several  joint  obligors  works 
the  satisfaction  of  a  bond.    Bowie  vs,  Carroll,  7  Gill,  34. 

A  judgment,  upon  its  payment  by  one  of  the  defendants, 
becomes  fundus  officio.    It  perishes  in  fruition. 

In  this  decree  all  the  defendants  were  principals,  and  the 
duty  to  pay  the  whole  of  the  debt  devolved  upon  each, 
and  a  payment  by  either  worked  a  satisfaction  of  the  decree. 

In  Hinton  vs.  Odenheimer,  4  Jones,  North  Carolina 
Equity  Reps.,  407,  a  creditor  brought  suit  against  two  persons 
constituting  a  partnership.  They  gave  bail  for  their  appear- 
ance, according  to  the  law  as  it  then  stood ;  one  of  them 
afterwards  left  the  State,  and  judgment  was  entered  against 
both  partners.  The  resident  partner  paid  the  debt,  and  the 
judgment  was  entered  to  his  use.  He  then  procured  a  judg- 
ment in  the  same  case  against  the  surety  on  the  bail  bond  of 
his  absconding  pai*tner,  and  issued  an  execution  upon  it. 
The  surety  filed  a  bill  in  equity  to  restrain  the  enforce- 
ment of  the  execution  ;  and  the  court  granted  the  injunc- 
tion. On  appeal,  the  appellate  court  sustained  the  decree 
below  and  said  :  **  There  is  no  principle  on  which,  after  satis- 
faction of  the  judgment  on  the  partnership  debt  by  one  of 
the  partners  sued,  equity  ought  to  extend  or  preserve  the 
vitality  of  the  legal  security,  under  the  guise  of  an  assign- 
ment, so  as  to  charge  the  bail  of  the  other  partner.  The 
contract  of  the  defendant  is  with  the  creditor  alone.  After 
he  is  paid,  he  has  no  further  interest  in  the  matter." 

A  statute  of  Maryland  of  1763,  chap.  28^  sec.  8.  which  is 
in  force  in  this  District,  provides :  ^^  That  where  a  judgment 
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has  been  recovered  against  the  principal  debtor  and  sureties, 
and  the  judgment  has  been  satisfied  by  one  surety,  the  cred- 
itor shall  be  compelled  to  assign  the  judgment  to  that  surety, 
and  such  assignee  shall  be  entitled  unto  and  have  in  his  own 
name  the  same  execution  against  the  principal  debtor,  by 
virtue  of  such  assignment,  as  the  creditor  might  have  had." 

This  statute  made  a  change  in  what  was  the  common  law 
of  the  subject  before  its  passage,  but  it  is  to  be  remarked  that 
it  applies  only  to  the  cases  where  the  payment  is  made  by  a 
surety,  and  on  judgments,  not  decrees. 

And  it  has  been  decided  (Creager  vs.  Brengle,  5  Harr. 
A;  John.,  234),  that  if  the  payment  is  made  by  the  surety 
to  an  assignee  of  the  judgment,  such  assignee  has  no 
authority  to  make  a  further  assignment  to  the  surety  ; 
since  the  act  only  contemplates  payment  by  the  surety  to  the 
original  creditor,  and  an  assignment  by  him. 

2nd.  The  same  rule  will  apply  if  an  attempt  is  made  after 
the  payment  of  a  decree  by  one  of  the  defendants  to  have  it 
entered  to  the  use  of  a  third  party  for  the  benefit  of  the 
surety. 

Such  would  not  be  the  case  where  the  payment  is  made 
bona  fide  by  a  third  person  for  whose  use  the  judgment  is 
entered ;  and  if  Mrs.  Barber  had  paid  the  Jl,780  herself,  on 
her  own  account,  and  with  the  distinct  purpose  of  having 
the  decree,  to  that  extent,  entered  for  her  use,  such  an  assign- 
ment would  have  given  her  a  valid  title  to  proceed  upon 
the  judgment.  But  we  are  satisfied,  from  an  examina- 
tion of  the  testimony  in  connection  with  all  the  facts, 
that  this  money,  like  the  $1,000  first  paid,  was  really 
lent  or  given  by  Mrs.  Barber  to  her  son  then,  to  dispose  of 
as  he  might  see  fit  as  his  own  property,  and  without  any 
existing  purpose  on  her  part  to  have  it  secured  to  her  by  an 
assignment  of  the  decree  for  her  use.  The  entry,  therefore, 
of  the  decree  to  the  use  of  Mrs.  Barber  was,  in  our  opinion, 
but  an  attempt  on  the  part  of  John  A.  Barber  to  do,  by 
indirection,  under  the  cover  of  his  mother's  name,  that  which 
he  could  not  have  done  without  such  interposition. 

Srd.  There  is  a  further  point  made  in  the  case,  on  the  part 
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of  the  complainant,  arising  oat  of  the  nature  of  the  transac- 
tion which  formed  the  basis  of  the  decree  in  the  case  of 
Strong  vs.  Barber. 

The  matter  in  controversy  in  that  case  was  an  alleged 
breach  of  trust  on  the  part  of  the  defendants  who,  it  is  said, 
must  therefore  be  regarded  as  joint  tort-feasors. 

The  principle  that  there  can  be  no  contribution,  at  law, 
enforced  by  one  tort-feasor  against  the  other  wrong-doers, 
is  limited  by  the  more  modern  authorities  to  cases  where  the 
transaction,  out  of  which  the  judgment  arises,  involves 
moral  turpitude. 

The  subject  is  discussed  at  length  in  the  case  of  Bailey  vs. 
Bussing,  28  Conn.,  455.  In  that  case  contribution  was 
allowed  at  law  where  the  defendants,  though  technically  tort- 
feasors  J  were  only  such  because  they  were  the  owners  of  a  stage 
coach,  which  was  upset  by  the  carelessness  of  the  driver. 
The  absence  of  any  fraud,  or  moral  wrong,  exempted  the  case 
from  the  operation  of  the  general  rule. 

And  in  Seltz  vs.  Unna,  6  Wallace,  886,  it  is  said,  ''  equal 
contribution  to  discharge  a  joint  liability  is  not  inequitable 
even  as  between  wrong-doers,  although  the  law  will  not,  in 
general,  support  an  action  to  enforce  it  where  the  payments 
have  been  unequal." 

It  appears  in  the  history  of  the  present  case,  that  John  A. 
Barber  had  filed  a  bill  in  equity,  in  July,  1879,  against  his 
co-defendants,  and  Herr,  Strong  and  Totten,  for  contribu- 
tion, but  the  bill  was  dismissed  after  the  defendants  had 
answered  or  demurred.  Whether  such  a  bill  could  have  been 
sustained  if  filed  after  entire  payment,  is  a  matter  with 
which  we  are  not  concerned.  The  proceeding  by  Mrs.  Bar- 
ber to  enforce  payment  to  her  by  execution  upon  the 
satisfied  decree,  for  the  reasons  we  have  stated,  is  untenable. 

4th.  It  was  insisted  upon  the  part  of  the  defendants,  in  the 
argument,  that  Herr  purchased  from  Dodge  and  Dameille 
with  full  knowledge  of  the  existence  of  Strong's  decree,  and 
the  nature  of  the  transaction  creating  that  liability,  and 
that,  as  Dodge  and  Dameille  could  not  be  heard  in  a  court  of 
equity  on  an  application  to  exonerate  their  property  firom 
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contribation  to  John  A.  Barber,  neither  coald  Herr  be  con- 
ttdered  as  standiDg  Id  a  better  p68ition  than  his  grantors,  or 
having  any  eqaity  superior  to  theirs,  and  that  Herr,  therefore 
does  not  come  into  coart  with  clean  hands,  and  can  obtain 
no  relief  here. 

It  is  trae  that  Herr  mast  be  considered  as  having  pur- 
chased with  perfect  knowledge  of  Strong's  decree  ;  but  it  does 
not  follow  that  that  fact  places  him,  to  all  intents,  in  the 
identical  position  of  his  grantors.  As  to  the  land  he  pur- 
chased he  is,  of  course,  in  no  better  attitude,  and  whatever 
liabilities  justly  attached  to  that  land  at  the  time  of  his 
purchase  remain  chargeable  against  it  now.  But  in  the 
same  way,  whatever  immunities  can  be  considered  as  apper- 
taining to  it  at  the  time,  still  equally  surround  it  in  Herr's 
possession. 

As  John  A.  Barber,  one  of  the  joint  tort-feasors  and  de- 
fendants under  the  decree,  could  not  have  enforced  contri- 
bution under  the  decree  out  of  the  lands  of  Dodge  and  Dar- 
neille  while  in  their  possession,  neither  can  he  himself,  nor 
another  for  his  benefit,  enforce  it  now  when  the  land  has 
passed  into  the  possession  of  Herr. 

A  proprietor  of  land  may  have  incurred  liability  by  his 
acts  while  proprietor ;  as,  for  example,  by  digging  coal  or 
minerals  upon  it  in  such  wise  as  to  endanger  the  safety  of  his 
neighbor's  property.  The  purchaser  of  the  land,  however, 
would  not  be  held  liable  for  such  antecedent  acts  of  his  ven- 
dor, although  any  judgment  rendered  in  respect  to  those  acts, 
antedating  the  purchase,  would  remain  binding  upon  the 
land  in  the  hands  of  the  purchaser. 

So,  where,  as  in  a  reported  case,  two  fathers  agreed  to  make 
advances  upon  a  treaty  of  marriage  between  their  children, 
one  promising  to  convey  a  particular  farm  to  the  mar- 
ried couple,  and  the  other  to  advance  a  sum  of  money 
to  stock  it.  After  the  marriage,  the  latter  paid  the  money 
according  to  his  agreement,  but  the  former  refused  to  con- 
vey the  farm,  and  sold  it  to  a  third  person.  That  purchaser 
could  not  be  held  liable  upon  the  unperformed  contract ; 
although,  if  the  land  had  remained  in  the  hands  of  the 
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father,  the  court  might  have  decreed  specifically  that  it 
should  be  conveyed  according  to  the  agreement. 

Whatever  liability  was  fixed  and  binding  upon  the  land 
of  Dodge  and  Dameille,  when  it  was  purchased  by  Herr,  re- 
mained a  charge  upon  it  after  Herr's  purchase  ;  but  nothing 
more. 

Much  stress  has  been  laid  upon  the  alleged  hardship  of 
this  case.  It  is  but  proper  that  courts  should,  at  times,  re- 
call the  response  which  their  predecessors  have  made  when 
this  argument  has  been  much  pressed  upon  them  as  a  reason 
for  departing  from  fixed  principles.  This  is  well  expressed 
in  the  case  of  Boyd  vs.  Parker,  43  Md.,  201 :  "The  consid- 
eration of  the  hardship  of  the  particular  case  sometimes  leads 
the  court '  to  depart  from  precedents  and  make  shipwrecks  of 
legal  principles.'  To  these  it  is  our  duty  to  adhere,  and  we 
have  no  right  to  depart  from  them  to  meet  what  we  may 
think  is  the  abstract  justice  of  any  particular  case." 

The  decree  below  is  affirmed. 
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Decided  October  8, 1883. 

The  Chibp  JnsTicu  and  JastiC4»8  HieNBB  and  Oox  sitting. 


I.  The  near  relationship  existing  between  the  grantor  and  grantee,  in  a 
case  of  an  alleged  fraudulent  conveyance,  may,  under  certain  circum- 
stances, be  considered  as  a  make-weight  of  importance  when  taken  in 
connection  with  other  established  suspicious  facts;  but,  standing 
alone,  it  amounts  to  nothing  as  evidence  of  fraud. 

%  Before  a  sale  will  be  set  aside  for  inadequacy  of  price  alone,  it  must 
appear  that  the  price  was  so  grossly  inadequate  as  to  shock  the  moral 
sense,  and  create  at  once  upon  its  being  mentioned  a  suspicion  of  fraud. 

3.  A  debtor  in  failing  circumstancL's  may  prefer  one  creditor  to  another 
if  the  preference  is  bona  fide, 

4.  Where  a  conveyance  of  real  estate  is  attacked  as  fraudulent,  posses- 
sion of  tlie  property  after  the  execution  of  the  deed,  is  not  without 
weight  in  determining  the  question  of  fraud,  and  in  a  doubtful  case  it 
may  strengthen  any  just  suspicion  arising  from  other  causes.  But  it 
does  not  per  ae  raise  a  presumption  of  fraud  as  it  does  in  the  case  of 
personal  estate,  where  possession  is  prima  facie  evidence  of  ownership. 

6.  A  delay  of  three  weeks  between  the  execution  and  recording  of 
a  deed  is  not  so  unusual  or  suspicious  a  circumstance  as  to  amount  to 
evidence,  especially  where  there  is  nothing  to  show  that  any  new  debts 
were  incurred  during  the  Interval. 

6.  A  deed  which  names  the  purchase  price  and  acknowledges  the  pay- 
ment thereof,  is  itself  an  efficient  and  compendious  receipt  for  the 
purchase  money;  therefore,  where  payments  had  been  made  and 
receipted  for  in  various  instalments  prior  to  the  execution  of  such  a 
deed,  the  loss  or  destruction  of  these  antecedent  receipts  is  no 
evidence  of  fraud,  especially  where  the  parties  appear  to  be  persons 
unfamiliar  with  matters  of  business. 

7.  Where  the  complainant  calls  the  defendants  (the  alleged  fraudulent 
grantor  and  grantee)  as  witnesses,  he  thereby  vouches  for  their  com- 
petency and  credibility,  and  is  estopped  to  assail  their  statements  for 
Che  lack  of  either  of  these  qualities,  though  he  is  of  course  at  liberty  to 
call  others  who  may  show  that  the  defendants  are  mistaken  in  their 
statements. 

8.  Quccre,  Whether  the  examination  of  a  defendant  by  a  plaintiff  does 
not  operate  as  an  equitable  release  to  him  so  far  as  regards  the  mat- 
ter as  to  which  he  is  interrogated  and  therefore  prevent  any  decree 
affainst  him  except  as  to  matters  wholly  distinct  from  those  as  to 
vmich  he  was  examined. 

9.  When  the  charge  of  fraud  is  unsupported  by  the  testimony  of  a  single 
witness  for  the  plaintiff,  unfavorable  inferences  are  not  to  be  drawn 
from  the  failure  of  the  defendant,  who  gives  his  testimony  as  plaintiff's 
witness,  to  explain  circumstances  of  alleged  suspicion  snpposed  to  be 
inconsistent  with  his  positive  statements. 

10.  Application  to  tlie  court  to  compel  an  answer  is  the  proper  course 
where  a  witness  is  recusant,  and  the  failure  to  make  such  application 
may  well  be  taken  as  an  abandonment  of  the  demand  for  the  wit- 
ness' testimony, 

II.  Tiie  evidence  act  is  intended  simply  to  relieve  the  particular  dis- 
abilities enumer  ated,  that  the  party  called  is  interested  or  is  a  party ; 
but  the  disabilities  arising  from  want  of  age,  or  mental  infirmity,  or 
infamy,  <fec.,  or  that  the  witness  is  called  to  testify  for  or  against  her 
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husband  (except  in  particular  cases)  remain,  notwithstanding  the 
witness  may  be  a  party  to  the  suit,  or  may  be  interested  In  the  result. 
12.  Where  a  defendant  Is  brought  into  conrt  to  meet  a  charge  of  fraud, 
and  effectually  repels  it,  the  complaiuant  cannot  change  his  ground^ 
and  obtain  other  relief,  based  upon  the  proof  of  constructive  fniud,  or 
other  equities  supposed  to  be  established  by  the  evidence. 

STATEMENT  OF  THE  CASE. 

The  complainant,  a  judgment  creditor  of  the  defendant 
Krause,  filed  the  bill  as  sach  in  this  case,  to  set  aside  an 
alleged  voluntary  and  fraudulent  conveyance  of  real  estate, 
made  by  Krause  and  wife,  to  defendant  Michael  Joachim^ 
April  18,  1881,  and  recorded  May  10,  1881.  The  deed 
named  the  consideration  as  f3,500  and  acknowledged  the 
receipt  thereof.  The  bill  averred  that  at  the  date  of  the 
deed,  Krause  was  indebted  to  the  complainant,  and  to  other 
persons  ;  that  the  grantors  continued  to  reside  on  the  prop- 
erty as  before  the  alleged  conveyance,  the  grantee  never 
having  taken  possession  ;  that  said  grantee  is  a  brother-in- 
law  to  said  Krause  ;  a  printer  by  trade,  and  of  small  means^ 
and  paid  no  consideration  for  the  property,  but  that  the  con- 
veyance was  made  to  hinder  and  delay  creditors  in  the 
collection  of  their  debts. 

The  bill  called  upon  the  defendants  to  answer  without 
oath,  the  plaintift*  expressly  waiving  the  same. 

The  defendants  answered,  as  required,  without  oath,  deny- 
ing all  fraud.  Joachim  admitted  that  he  was  a  brother-in-law 
of  Krause,  and  a  printer ;  and  claimed  to  own  other  real 
estate  (three  houses)  worth  about  $4,000.  He  also  claimed 
that  the  transfer  by  the  deed  from  Krause  attacked  by 
the  bill,  was  bona  Jide ;  that  Krause  owed  him,  for  moneys 
loaned  at  various  times,  (2,600 — for  which  he  gave  credit, 
and  paid  J1,000  in  cash,  on  April  18, 1881.  That  Krause 
remained  in  the  possession  of  said  property,  as  his  tenant,  at 
$20  per  month,  agreeing  in  addition  to  pay  taxes,  and  keep 
the  property  in  repair. 

Krause  admitted  judgment,  relationship  of  defendants, 
residence,  &c.,  and  denied  that  the  deed  was  voluntary  or 
fraudulent,  but  averred  it  to  be  bowi  fde^  and  in  considera- 
tion of  $8,600 — $2,500  of  which  he  owed  Joachim  for  bor- 
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rowed  money,,  and  $1,000  of  which  Joachim  paid  in  cash. 
He  also  claimed  to  be  the  tenant  of  the  property,  the  rental 
being  $20  per  month,  with  payment  of  taxes  and  repairs  in 
addition.  Mrs.  Krause,  who  had  joined  with  her  husband 
in  the  execution  of  the  deed,  answered,  denying  any  knowU 
edge  as  to  the  material  allegations  of  the  bill. 

Issue  was  joined  on  the  answers  and  the  complainant,  to 
prove  his  case,  called  the  defendants,  including  Mrs.  Krause, 
as  witnesses  in  his  ( plain tift'^s)  behalf.  Both  Joachim  and 
Krause  testified  accordingly,  and  both  denied  positively  all 
the  fraud  charged.  Their  testimony  was  voluminous  and 
entered  upon  all  their  business  transactions  claimed  by  the 
plain tift*  to  have  relation  to  the  question  of  fraud  in  the  con- 
veyance. Much  of  this  testimony  the  plaintiff  on  the  hear- 
ing insisted  contained  contradictions  and  evidence  of  suspi- 
cion sufficient  to  establish  the  charge  of  fraud.  But  the  con- 
clusions of  fact  reached  by  the  court  appear  in  the  opinion. 
No  other  witness,  excepting  two  or  three  upon  minor  points^ 
were  examined  by  the  plaintiff.  The  defendants  offered 
no  testimony,  but  rested  their  case  upon  their  testimony 
as  witnesses  when  called  by  the  plaintiff.  It  should 
be  stated  that  Mrs.  Krause,  when  called  by  the  plaintiff^ 
refused  to  answer  the  questions  of  counsel,  on  the  ground 
that  she  was  neither  competent  nor  compellable  to  testify 
in  a  suit  in  which  her  husband  was  a  party.  No  applica- 
tion was  made  to  the  court  to  compel  her  to  answer.  The 
other  facts  necessary  to  an  understanding  of  the  case  appear 
in  the  opinion  of  the  court. 

On  the  hearing,  the  court  below  decreed  that  complainant's 
claim  be  a  lien  on  the  property  prior  to  all  interest  of  de- 
fendants, except  such  sum  as  may  have  been  jostly  due  Joachim 
from  Krause  when  the  deed  was  made,  or  actually  paid  in 
consideration  thereof ;  and  as  to  such  amount,  the  deed  was 
declared  a  mortgage,  and  the  cause  referred  to  the  auditor 
to  ascertain,  on  further  proof,  what  sum  of  money  was  due 
Joachim,  or  paid  by  him ;  and  reserving  all  further  matters 
of  decree  until  the  coming  in  of  the  auditor's  report. 

From  this  decree  both  parties  appealed. 


562  CtAKK  ».  Ebausi. 

Bdwards  k  Barkabd  for  complainant : 

The  defendants  are  required  to  produce  full  evidence  on 
their  part  to  support  a  transaction  where  there  are  so  many 
•uspicious  circumstances.  Bump  on  Fraud.  Conv.,  81,  65  ; 
Hunt  r^.  Blodgett,  17  HI,  686  ;  Clements  vs.  Moore,  6  Wall., 
299,  315  ;  Peebles  i;^.  Horton,  64  N.  C,  874 ;  Sherman  vs. 
Hogland,  73  Ind.,  472  ;  Rogers  vs.  Hall,  4  Watts,  862. 

Even  the  answers  are  put  in  without  oath,  though  the 
waiver  of  oath  in  the  bill  could  not  deprive  the  defendants 
of  the  privilege  and  benefit  of  sworn  answers.  Clements  vs. 
Moore,  6  Wall.,  814. 

A  wife  is  competent  to  testify  in  such  case  as  this,  and 
her  failure  to  answer  the  bill,  or  interrogatories,  is  a  suspi- 
cious circumstance.  Sherman  vs.  Hogland,  73  Ind.,  472  ;  1 
Phillips  on  Evidence,  93,  94,  617  ;  Casteel  vs.  Casteel,  8 
Blackf.,  240  ;  Birdsall  vs.  Dunn,  16  Wis.,  286. 

From  the  statements  and  conduct  of  the  parties  defend- 
ant herein,  and  the  positive  proof  taken  on  behalf  of  com- 
plainant, we  submit  that  the  decree  of  the  Special  Term  does 
not  go  far  enough.  We  ask  that  it  be  modified,  to  declare 
the  conveyance  absolutely  void  as  to  complainant,  and  to 
direct  a  sale  of  the  property  to  pay  his  debt,  if  not  paid 
voluntarily  within  a  limited  time  to  be  fixed  by  the  court. 

Franklin  H.  Mackby  for  defendants  : 

1.  Deeds  are  prima  facie  evidence  of  the  verity  of  their 
contents,  and  when  they  are  supported  by  the  positive  an- 
swer of  the  defendant  the  testimony  to  set  them  aside  ought 
to  be  so  clear  and  explicit  as  to  leave  scarce  a  doubt  on  the 
subject.    Fariuger  vs.  Ramsey,  2  Maryland^  876. 

This  doctrine  was  aflirmed  in  Glenn  vs.  Grover  ei  aL.y  3 
Maryland,  226,  and  in  Stockett  vs.  HoUiday,  9  Maryland, 
481,  and  again  in  Moore  vs.  Blondheim,  19  Maryland,  176, 
the  court'  citing  and  affirming  the  two  preceding  cases. 

2.  The  fact  that  Krause  was  indebted  to  the  complainant 
at  the  time  of  the  conveyance  to  Joachim  (who  was  the 
largest  creditor)  cannot  affect  the  validity  of  the  deed,  if  it 
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was  otherwise  bona  fide.  Glenn  vs.  Grover,  supra,  and  Mc- 
Colm, 8  Md.,  226-227.  And  this  court  has  settled  this 
question  in  Morrison  vs.  Shuster,  1  Mackey,  201,  where  it 
decided  that  a  debtor  in  failing  circumstances  may  prefer 
one  creditor  to  another  if  the  assignment  be  otherwise  bona 
Me. 

8.  Under  the  pleadings  in  this  case  the  decree  could  not 
stand,  even  if  the  evidence  supported  it. 

Let  it  be  remembered  that  the  bill  charges  actual  and  in- 
tentional fraud.  The  conveyance,  says  the  bill  was  '^  volun- 
tary" and  made  "for  the  purpose  of  delaying,  hindering, 
cheating  and  defrauding  the  complainant,"  and  it  prays  re- 
lief on  that  ground,  and  no  other. 

]S"ow,  the  decree  itself  practically  repudiates  the  charges 
of  fraud,  aud  yet  goes  on  to  give  relief  utterly  inconsistent 
with  the  allegations  and  prayers  of  the  bill ;  in  other  words, 
it  declares  Joachim  a  first  mortgagee  of  the  property,  and 
gives  the  complainant  the  equity  of  redemption.  A  relief 
which  the  bill  does  not  so  much  as  hint  at,  and  which  not  a 
word  in  the  answers  and  testimony  can  justify. 

The  Supreme  Court  of  the  United  States  in  Eyre  vs. 
Potter,  15  How.,  42,  says : 

"Where  a  bill  charges  actual  and  intentional  fraud,  and 
prays  for  a  relief  on  that  ground,  the  complainant  cannot, 
under  the  prayer  for  general  relief,  rely  on  circumstances 
which  may  amount  to  a  case  for  relief,  under  a  distinct  head 
of  equity,  although  those  circumstances  substantially  appear 
in  the  bill,  but  are  (charged  in  aid  of  thp  actual  fraud." 

Again  : 

"If  a  bill  charges  fraud  as  the  ground  of  relief,  fraud 
must  be  proved.  The  proof  of  other  facts,  though  such  as 
would  be  sufficient,  under  some  circumstances,  to  constitute 
a  claim  for  relief  under  another  head  of  equity,  will  not 
prevent  the  bill  from  being  dismissed."  Fisher  vs,  Boody, 
1  Curtis  C.  C,  206. 

Even  the  complainant  recognizes  the  inconsistency  of  the 
decree  and  hsiig  therefore  himself  appealed  from  so  much  of 
it  as  declares  Joachim  a  first  mortgagee. 
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Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  by  William  E.  Clark  against 
Henry  Kraase  and  wife  and  Michael  Joachim.  It  alleges 
that  the  defendant  Krause,  in  April,  1881,  was  indebted  to 
complainant  in  the  sum  of  about  eighteen  hundred  dollars ; 
that  he  was  then  possessed  of  an  acre  of  land  on  the  Seventh 
street  road  in  this  District,  which,  on  the  18th  of  that 
month  he  conveyed,  for  the  alleged  consideration  of  $3,500, 
to  his  brother-in-law,  Joachim  ;  that  Joachim  did  not  enter 
upon  the  property,  but  it  remained  in  the  possession  of 
Krause,  as  it  had  been  before  the  deed ;  that  Joachim  was 
a  printer  by  trade,  possessed  of  small  means,  and  that  no 
consideration  actually  was  or  could  have  been  paid  by  him 
for  the  property ;  that  afterwards  a  judgment  was  obtained 
by  the  complainant  against  Henry  Krause,  upon  which  a 
writ  of  fieri  facias  was  issued,  which  was  returned  nulla  bona. 
The  bill  prays  that  the  defendants  answer,  but  not  under 
oath ;  that  a  decree  be  passed  to  set  aside  this  conveyance 
as  voluntary  and  fraudulent,  and  a  trustee  be  appointed 
to  make  sale  of  the  property  for  the  payment  of  the  debts 
of  complainant  and  the  other  creditors  of  Krause. 

The  defendants  answer  without  oath,  as  suggested ;  the 
wife  disavowing*  all  knowledge  of  the  matters  alleged,  and 
Joachim  and  Krause  substantially  giving  the  same  state- 
ment of  the  transaction.  They  admit  their  relationship; 
that  after  the  execution  of  the  deed  Krause  remained  in 
possession  of  the  property,  but  they  say  that  his  possession 
was  as  tenant  of  Joachim ;  and  they  deny  positively  that 
the  deed  was  fraudulent  in  any  respect,  and  insist  that  the 
transaction  was  an  honest  one  throughout ;  they  aver  that 
some  time  before  the  deed  Joachim  had  lent  Krause, 
his  brother-in-law,  various  sums  amounting  to  about  f  2,500, 
and  that  this  loan  formed  part  of  the  consideration  of  the 
sale  ;  that  the  difference  between  that  sum  and  the  $8,500 
mentioned  in  the  deed  was  paid  in  cash,  and  the  deed  was 
thereupon  executed,  acknowledged  and  recorded  according 
to  law.  With  respect  to  the  charge  that  Joachim  was  a  man 
of  small  means  and  unable  to  make  such  a  purchase,  they 
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«ay  that  he  was  in  fact  possessed  of  considerable  property, 
and  that  at  the  time  he  bought  the  farm  he  owned  three 
houses  worth  at  least  $4,000. 

Upon  these  denials  by  the  defendants,  the  complainants 
went  to  proof. 

Before  proceeding  to  its  examination,  it  may  be  well 
to  refer  to  some  of  the  general  principles  which  con- 
trol the  courts  in  considering  whether  sufficient  proof  has 
been  offered  to  invalidate  a  deed  assailed  for  fraud.  These 
are  well  expressed  in  the  excellent  work  of  Mr.  Bump 
on  Fraudulent.  Conveyances,  which  was  so  often  referred 
to  by  the  counsel  for  the  complainant  in  the  argument. 
The  author  reminds  us,  on  page  575,  that  the  recitals  in  a 
deed  are  prbna  facie  correct ;  that  the  burden  of  proof  rests 
upon  the  creditor  assailing  the  deed  (p.  581);  and  again, 
on  page  584,  "  If  the  creditor  does  no  more  than  create  an 
equilibrium,  he  fails  to  make  out  his  case.  Mere  suspicion 
leadiiig  to  no  certain  results,  is  not  sufficient.  A  legal  title 
will  not  be  divested  upon  mere  conjecture,  or  evidence  loose 
or  indeterminate  in  its  character."  *'The  proof  must  be 
<5lear  and  satisfactory  ;  so  strong  and  cogent  as  to  satisfy  a 
man  of  sound  judgment  of  the  truth  of  the  allegation." 
P.  585. 

"  In  the  proof  of  a  fraudulent  intent,  the  same  general 
rule  prevails  in  equity  as  at  law.  The  law  does  not  presume 
fraud,  but  it  must  be  established  by  evidence  *  ♦  *  The 
difficult}^  of  demonstrating  the  intention  from  the  overt 
acts  and  conduct  of  the  parties,  furnishes  no  reason  for  the 
assertion  of  the  power  by  a  judge,  guided  by  no  more  cer- 
tain rule  than  his  own  arbitrary  conclusions,  to  presume  a 
fraudulent  intent  from  his  own  vague  suspicions  of  the  na- 
ture and  character  of  the  transactions,  unassist^ed  and  un- 
controlled by  any  certain  and  fixed  principles."  Sherman  vs, 
Hogland,  73  Indiana,  472. 

In  Jaeger  vs,  Kelley,  52  N.  Y.,  274,  the  court  says  :  *'  To  in- 
validate a  sale,  tangible  facts  must  be  proved  from  which  a 
legitimate  inference  of  a  fraudulent  intent  can  be  drawn. 
It  is  not  enough  to  create  a  supicion  of  wrong,  nor  should  a 
jury  be  permitted  to  guess  at  the  truth." 
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Tested  by  these  rales,  has  the  complainant  proved  his^ 
case  so  as  to  entitle  him  to  relief  at  our  hands  ?  No  wit- 
nesses were  called  by  the  defendant,  five  for  the  complain- 
ant. Three  of  these  were  the  defendants  themselves,  and 
the  other  two  were  the  complainant  and  his  clerk. 

Laying  aside  for  the  present  the  testimony  s^iven  by  the 
defendants,  we  will  consider  the  sufficiency  of  the  proof  of 
the  difterent  matters  relied  upon  as  badires  of  fraud,  in  the 
light  of  the  other  testimony,  and  of  the  admissions  in  the 
answers. 

The  first  prominent  undisputed  fact  is  the  near  family 
connection  between  the  grantor  and  the  grantee,  as  brothers- 
in-law.  That  fact  certainly  might,  under  certain  circum- 
stances, be  justly  considered  as  a  makeweight  of  importance ^^ 
when  taken  in  conjunction  with  other  established  suspicious 
facts.  But  the  mere  existence  of  relationship  constitutes 
no  reason  why  persons  occupying  that  povsition  should  be 
debarred  from  business  dealings  with  each  other  ;  and  stand- 
ing alone  it  amounts  to  nothing  as  evidence  of  fraudulent 
intent. 

Next,  as  to  the  value  of  the  property.  It  is  proved  by 
direct  evidence  that  it  was  assessed  at  §3,500,  which  is  the 
sum  named  in  the  deed,  and  certainly  there  is  no  general 
complaint  that  the  assessments  are  too  low.  It  is  true 
that  Mr.  Clark  (who,  as  he  charges,  will  lose  his  claim 
utterly  unless  this  deed  is  set  aside),  says  he  would  give 
$6,000  for  the  property,  provided  his  debt-  is  to  be 
credited  to  him  as  part  of  that  sum,  which  would  re- 
duce the  amount  to  be  paid  by  him  to  about  $2,000.  But 
the  well-established  rule  as  to  vsetting  aside  sales  upon  the 
ground  of  inadequacy  of  price  may  well  be  applied  here, 
that  before  a  sale  will  be  set  aside  for  inadequacy  alone,  it 
must  appear  that  the  price  was  so  grossly  inadequate  as  to 
shock  the  moral  sense  and  create,  at  once  upon  its  being 
mentioned,  a  suspicion  of  fraud.  Clearly  such  is  not  the 
case  here. 

Again,  much  reliance  is  placed  upon  the  fact   that  the 
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party  grantor  was  greatly  involved,  and  had  been  sued,  at 
the  time  the  conveyance  was  made ;  but  there  is  no  admitted 
feature  of  illegality  in  this,  since  it  is  abundantly  settled 
that  a  debtor  in  failing  circumstances  may  prefer  one  credi- 
tor to  the  others,  if  th^laim  of  the  preferred  creditor  is  bona 
JidCy  and  honestly  due.     Morrison  vs.  Qhuster,  1  Mackey,  290. 

Another  fact  much  insisted  upon  as  strongly  evincive  of 
fraud,  is,  that  the  grantor  continued  in  undisturbed  posses- 
sion after  the  execution  of  the  deed.  Where  possession  of 
personalty  is  retained  by  the  vendor,  after  an  alleged  sale, 
that  circumstance  is  justly  held  to  be  one  of  importance  upon 
the  question  of  b(ma  fideSy  since  possession  of  personal  prop- 
erty is  generally  regarded  as  a  badge  of  ownership.  But  such 
is  not  the  case  with  respect  to  the  possession  of  real  estate. 
Mr.  Bump  (p.  177)  states  the  difterence  in  principle  between 
the  cases  in  the«e  words:  *' Possession  of  real  estate  is  not 
without  weight,  and  in  a  doubtful  case  may  strengthen  any 
just  suspicions  arising  from  other  causes.  But  it  does  not 
per  se  raise  a  presumption  of  fraud  as  it  does  in  the  case  of 
personal  estate,  where  possession  is  prima'  facie  evidence  of 
ownership.  The  same  rule  does  not  apply  to  real  estate. 
Possession  is  not  there  deemed  evidence  of  ownership.  The 
laws  of  most  nations  require  solemn  instruments  to  pass  the 
title  to  real  property.  The  public  look  not  so  much  to  pos- 
session as  to  the  public  records,  as  proofs  of  the  title  to  such 
property.  .  The  possession  must,  therefore,  be  inconsistent 
with  the  sale  and  repugnant  to  it  in  terms  or  operation, 
before  it  raises  a  just  presumption  of  fraud." 

Kext,  as  to  the  delay  in  recording  the  deed.  There  was  an 
interval  of  three  weeks  between  the  date  and  the  recording, 
but  this  was  not  sufficiently  prolonged  to  justify  the  con- 
clusion of  fraudulent  concealment  that  the  complainant 
seeks  to  draw  from  it.  If  precipitancy  had  been  shown  in 
the  recording,  that  fact  might  more  properly  have  been 
insisted  on  as  a  circumstance  of  suspicion ;  but  the  delay 
was  not  so  unusual  or  suspicious  as  to  amount  to  any  evidence 
of  fraudulent  purpose,  especially  as  there  is  nothing  to  show 
that  any  new  debts  were  incurred  during  that  time. 
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There  remains  the  further  circumstance  testified  to  by  the 
complainant  Clark,  that  Kraose  told  him  after  the  deed  had 
been  executed  that  he  owed  nobody  but  him  (Clark).  As- 
suming that  Clark  properly  understood  what  waft  said  by 
this  foreigner,  in  the  market,  in  broken  English,  that  state- 
ment would,  in  conjunction  with  other  circumstances  of 
suspicion,  be  entitled  to  weight ;  but  people  easily  deceive 
themselves  in  such  matters  where  they  are  interested,  and 
it  may  be  that  what  Krause  really  said  was  that  there  was 
nobody  else  pressing  him.  For  Clark  knew  perfectly  well 
Krause  was  at  that  time  indebted  to  the  Market  House 
Company,  and  the  indebtedness  was  the  subject  of  the  same 
conversation  between  Krause  and  himself.  Krause  certainly 
did  not  mean  to  deny  what  he  admitted  at  the  same 
moment. 

And  if  the  deed  to  Joachim  was  a  fair  transaction,  Krause 
might  well  have  said  he  owed  nothing  to  Joachim  after  its 
execution  since  the  sale  had  discharged  the  debt. 

Passing  to  the  testimony  of  the  defendants,  the  question 
arises,  whether  that  proof,  considered  with  the  testimony  of 
the  other  witnesses,  is  sufficient  to  authorize  the  court  to  set 
aside  this  conveyance.  The  complainant  produced  these 
three  defendants  as  witnesses,  to  prove  that  the  sale  was 
fraudulent,  without  consideration,  and  designed  to  cheat  or 
defraud  creditors.  But  Henry  Krause  and  Joachim  swear 
distinctly  that  it  was  not  a  fraudulent  sale  ;  that  it  was  not 
made  without  consideration,  and  was  not  designed  to  defraud ; 
and  thus  the  complainant  is  met  by  this  asseveration,  out  of 
the  mouths  of  his  own  witnesses,  from  which  they  never 
depart,  from  the  beginning  to  the  end,  of  their  examination. 
But  the  complainant  insists  that,  notwithstanding  these 
witnesses  fail  to  sustain  his  allegations,  but  testify  to  the 
very  reverse,  they  also  make  statements  very  inconsistent 
with  the  conclusions  they  thus  announce ;  and  that  the 
court  is  at  liberty  to  weigh  these  inconsistent  statements 
against  each  other,  and  thereby  eftectively  to  convert  the 
defendants'  positive  asseveration  of  the  bona  fides  of  the 
transaction,  into  an  avowal  thatit  was  fraudulent  throughout ; 
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for  it  would  not  aid  the  complainant  simply  to  find  that  the 
alleged  discrepancies  only  destroy  the  value  of  the  defend- 
ants' evidence.  We  think  this  position  cannot  be  sustained. 
These  witnesses  are  produced  by  the  complainant,  and  are 
vouched  by  him  to  establish  his  case.  Upon  the  main 
.  point — the  bona  fides  of  the  transaction — ^they  express  no 
hesitation  or  doubt.  Suppose  these  witnesses,  instead  of 
being  the  defendants,  had  been  disinterested  persons, 
who  had  been  produced  on  the  part  of  the  complainant 
to  prove  that  the  sale  was  without  consideration,  and  that 
the  deed  was  fraudulent  and  should  be  set  aside  ;  and  that, 
when  they  were  examined,  they  had  testified  distinctly  that 
the  transaction  was  not  fraudulent,  but  was  honest  and  made 
in  good  faith.  Could  it  be  claimed  that  alleged  incon- 
sistencies, brought  out  by  the  complainant's  examination  of 
his  own  witnesses,  could  avail  to  convert  their  positive  con- 
clusions eftectively  into  proof  so  opposite  in  character  that 
it  should  be  taken  by  the  court  as  full  evidence  of  fraud  ? 

K"or  do  we  think  the  inconsistencies  and  omissions  pointed 
out  in  the  testimony  are  of  such  sinister  import  as  to  weaken 
the  conclusion  of  the  witnesses.  It  is  said  the  witnesses 
should  have  produced  receipts  evidencing  the  payment  by 
Joachim  to  Krause.  The  deed  from  Krause  contained  an 
efficient  and  compendious  receipt  for  the  purchase  money; 
and  the  loss  or  destruction  of  the  several  antecedent  receipts 
would  be  considered  nothing  unusual  in  the  experience  of 
business  men  more  familiar  with  such  matters  than  these 
parties  seem  to  have  been. 

There  was  no  obligation  upon  the  complainant  to  call  the 
defendants  as  witnesses,  and  after  he  had  voluntarily  done 
so,  thereby  vouching  for  their  competency  and  credibility, 
he  was  estopped  to  assail  their  statements  for  the  lack  of 
either  of  these  qualities  ;  though  he  was,  of  couree,  at  liberty 
to  call  other  witnesses  who  might  show  that  the  defendants 
were  mistaken  in  their  statements.  This  he  did  not  attempt 
to  do,  although  the  defendant  disclosed  the  names  of  several 
persons  who  they  alleged  had  knowledge  of  the  facts. 

It  is  urged  that  the  peculiar  character  of  the  transactions, 
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resting  so  greatly  in  the  knowledge  of  the  defendants,  im- 
posed upon  them  a  special  obligation  to  disclose  its  everj 
feature,  and  that  their  failure  to  explain  all  the  circumstances 
of  suspicion  should  create  in  the  mind  of  the  court  a  most 
unfavorable  iniprcission  as  to  the  bona  fides  of  the  deed.  In 
the  cases  cited  in  support  of  this  position  it  will  be  observed 
that  the  party  impeaching  the  transaction  had  offered  evi- 
dence tending  to  show  viata  fides,  and  thus  imposing  upon 
the  parties  to  the  alleged  fraud,  the  duty  of  meeting  this  proof 
by  counter  evidence :  and  it  was  in  this  state  of  case  that 
the  courts  criticised  unfavorably  their  failure  to  offer  testi- 
mony in  rebuttal.  Thus  in  Clements  vs.  Moore,  6  Wall., 
299,  the  complainant  had  adduced  proof  that  the  grantee 
knew  when  he  received  the  conveyance  that  the  grantor's 
object  was  to  deprive  certain  of  his  creditors  of  all  chance  of 
payment  from  the  property  conveyed  5  and  the  court  properly 
held  that  if  the  parties  to  the  conveyance  made  no  effort  to 
meet  this  by  counter-evidence,  when  they  must  have  pos- 
sessed the  amplest  knowledge  of  the  surroundings  of  the 
act,  their  failure  to  do  so,  would  operate  almost  as  an  ad- 
mission of  the  charge.  But  the  court  did  not  in  those  cases 
mean  to  say  that  this  proof  was  to  come  from  the  parties  to 
the  deed,  and  by  their  own  testimony.  When  the  case  iu  6 
Wallace  was  decided,  the  parties  to  the  suit  were  not 
competent  witnesses,  on  their  own  oft'er.  And  as  the  law 
stood  then,  and  as  it  stands  now  in  the  text  books  upon 
equity  evidence,  when  the  complainant  examined  a  defend- 
ant, after  he  had  been  admitted  as  a  witness,  by  order  of 
court,  no  decree  could  be  passed  against  him  if  the 
examination  extended  to  any  matters  actually  involved 
in  the  decree.  The  rule  is  thus  stated  in  3  Greenleaf 
Ev.,  §  316.  '*The  examination  of  a  defendant  by  a  plaintiff" 
ordinarily  operates  as  an  equitable  release  to  him,  so  far  as 
regards  the  matters  as  to  which  he  is  interrogated.  Xo  de- 
cree can,  therefore,  be  had  against  him,  except  as  to  matters 
wholly  distinct  from  those  as  to  which  he  was  examined. 
The  reason  of  this  rule  is  that  it  is  inconsistent  to  allow  the 
plaintiff'  to  call  on  the  defendant  to  assist  him  with  evi- 
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denc^  in  his  cause,  and  at  the  same  time  to  act  against  him 
with  respect  to  the  same  matters."  The  author  states  the 
exceptions  to  the  rule,  which  arise  where  the  defendant  who 
is  examined  is  only  a  formal  party,  as  trustee,  &c.,  or  where 
a  decree  pro  confesso,  has  been  obtained  against  him. 

In  2  Danl.  Chy.  (461),  the  position  is  thus  explained: 
*'  For  the  rule  of  the  court  is  that  whenever  you  examine  a 
defendant  or  a  witness,  you  cannot  pray  an  adverse  decree 
against  him,  because  that  would  be  charo;iiig  him  on  his 
own  evidence,  which  if  you  do,  would  be  a  great  temptation 
to  defendants  to  forswear  themselves."  Gurley's  Eq.  Ev., 
340. 

And  this  remained  the  rule  in  England,  until  the  passage 
of  the  6  &  7  Victoria,  Ch.  35 

The  same  reasoning  is  assigned  for  the  rule  in  Maryland, 
Lingan  vs.  Henderson  1  Bland,  268,  and  in  Alexander's 
Practice,  72. 

We  have  found  no  ruling  as  to  the  eflfect  of  our  evidence 
acts,  admitting  parties  to  testify,  upon  this  principle  of 
equity  evidence.  In  Texas  vs.  Childs,  21  Wall.,  488,  the 
Supreme  Court  determined  that  a  defendant  was  not  only 
admissible  as  a  witness  in  an  equity  cause,  but  that  he  was 
also  compellable  to  testify  upon  the  demand  of  the  com- 
plainants ;  but  the  case  does  not  decide  as  to  the  eftect  of 
the  evidence,  or  whether  the  complainant  could  procure  a 
decree  against  the  defendant  in  respect  of  the  matters  as  to 
which  he  had  seen  fit  to  examine  him.  In  the  case  before 
us,  no  order  to  examine  the  defendant  had  been  obtained. 

Without  intending  to  decide  the  question  thus  suggested, 
it  at  least  is  evident  that  the  analogies  as  well  as  the  reason 
of  the  law  are  against  the  ascription  to  the  defendant  of  any 
especial  obligation  in  giving  his  personal  testimony  on  the 
demand  of  the  complainant,  to  create  a  case  for  his  opponent 
by  acquiescing  in  the  imputation  of  bad  faith,  while  the 
charge  remains  unsupported  by  the  testimony  of  a  single  ad- 
verse witness;  or  that  unfavorable  inferences  are  to  be 
drawn  from  his  failure  to  strengthen  circumstances  of  al- 
leged suspicion,  supposed  to  be  inconsistent  with  his  positive 
btiitements. 
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Another  circniustance  much  relied  on  by  the  complainant 
is  the  refusal  of  the  wife  of  Kraase  to  testify  on  the  demand 
of  the  complainant. 

No  application  was  made  to  the  Equity  Court  to  compel 
her  to  answer,  which  is  the  proper  course  where  a  witness  is 
recusant.  The  failure  to  make  such  application  might  well 
be  taken  as  an  abandonment  of  the  demand  for  her  testi- 
mony. 

But  surely  a  charge  of  fraud  cannot  be  considered  as 
proved  because  witnesses  who  are  called  to  establish  the 
allegation  refuse  to  open  their  mouths.  Besides,  it  seems 
to  be  in  the  highest  degree  doubtful  whether,  laying  aside 
the  evidence  acts,  Mrs.  Krause  was  either  competent  or 
compeUable  to  testify  as  a  witness  on  the  demand  of  the 
complainant. 

Her  husband  was  a  co-defendant,  and  he  objected  to  her 
examination. 

The  provision  in  the  act  that  a  paHy  in  interest  or  to  the 
record  may  be  examined,  has  nothing  to  do  with  this  ques- 
tion. As  expressed  in  Lucas  vs.  Brookes,  18  Wall.,  458 : 
'*  The  objection  to  a  wife  testifying  on  behalf  of  her  hus- 
band is  not,  and  never  has  been,  that  she  has  any  interest  in 
the  issue  to  which  he  is  a  party.  It  rests  solely  upon  public 
policy,  so  that  the  statute  has  no  application.'' 

The  evidence  acts  simply  relieve  the  particular  disabilities 
enumerated — that  the  party  called  is  interested,  oris  a  party; 
but  the  disabilities  arising  from  want  of  age,  or  mental  in- 
firmity, or  infamy,  &c.,  or  that  the  witness  is  called  to  tes- 
tify for  or  against  her  husband  (except  in  particular  cases), 
remain,  notwithstanding  the  witness  may  happen  to  be  a 
party  to  the  suit,  or  may  be  interested  in  the  result.  This 
court  so  decided  in  General  Term,  in  Burdette  w.  Burdette,* 
where  the  husband  and  wife  were  held  incompetent  to  testify 
in  an  application  for  a  divorce  a  vinculo.  See  Gresley's  Eq. 
Ev.  841. 

Nor  would  the  husband's  assent  have  rendered  the  wife  a 

*Ante«  p.  469. 
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competent  witness.  2  Taylor's  Ev.,  §  1282.  The  author 
states  that  Lord  Hardwicke,  in  Barker  vs.  Dixie,  Cases  Temp. 
Hardw.,  264,  refused  to  admit  a  wife  to  testify  against  her 
husband,  notwithstanding  his  assent ;  and  proceeds, "  and 
this  opinion  has  been  followed  in  America,  apparently  upon 
the  ground  that  the  interest  of  the  husband  in  preserving  the 
confidence  reposed  in  her,  is  not  the  sole  foundation  of  the 
rule,  but  that  the  public  have  also  an  interest  in  the  preser- 
vation of  domestic  peace,  which  might  be  disturbed  by  her 
testimony  notwithstanding  his  consent." 

It  is  unnecessary  to  review  all  the  evidence  at  length  here, 
but  upon  a  careful  consideration  of  the  allegations  and 
proof,  we  have  no  hesitation  in  declaring  that  the  allega- 
tions of  fraud  in  the  bill  are  not  sustained.  It  would  there- 
fore follow  that  the  bill  should  be  dismissed. 

The  decree  below  adjudged  that  the  complainant's  judg- 
ment was  due  by  the  defendant  Krause  and  it  was  declared 
to  be  a  lien  upon  the  land,  subject  only  to  such  sum  as  was 
actually  due  to  Joachim  by  Krause  for  loans  and  advances, 
and  further  that  the  deed  to  Joachim  should  be  held  to 
stand  as  a  mortgage  to  secure  the  amount  justly  due  to  him 
by  Krause  when  the  same  was  executed.  It  is  insisted  upon 
the  part  of  the  complainant  that  this  feature  of  the  decree 
below  should  be  preserved  and  that  the  auditor  should  be 
empowered  to  make  such  ascertainment. 

But  it  is  evident  that  such  a  provision  would  eflfectively 
be  setting  the  deed  aside  as  fraudulent,  by  indirection,  and 
this  we  have  decided  should  not  be  done,  directly. 

Again,  there  is  no  prayer  in  the  bill  for  any  such  relief. 
The  bill  plainly  impeaches  the  deed  and  prays  its  destruction 
upon  the  allegation  of  actual  fraud.  It  is  well  settled  by 
authority  that  where  a  defendant  is  brought  into  court  to 
meet  such  a  charge,  and  so  effectually  repels  it  that  the 
court  would  not  be  justified  in  holding  that  the  averment  is 
proved,  the  complainant  is  not  at  liberty  to  change  his 
ground,  and  obtain  other  relief,  based  upon  the  proof  of 
constructive  fraud,  or  other  equities  supposed  to  be  estab- 
lished by  the  evidence.  In  the  language  of  the  circuit 
court  in  Fisher  vs.  Boody,  1  Curtis  C.  C,  206  : 
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*'  If  a  bill  charges  fraud  as  the  ground  of  relief,  fraud 
must  be  proved.  The  proof  of  other  facts,  though  such  as 
would  be  sufficient,  under  some  circumstances,  to  constitute 
a  claim  for  relief  under  another  head  of  equity,  will  not 
prevent  the  bill  from  being  dismissed." 

And  the  Supreme  Court  in  Eyre  vs.  Potter,  15  How.  42, 
says  : 

*'  Where  a  bill  charges  actiuil  and  intentional  fraud,  and 
prays  for  a  relief  on  that  ground,  the  complainant  cannot, 
under  the  prayer  for  general  relief,  rely  on  circumstances 
which  may  amount  to  a  case  for  relief,  under  a  distinct  head 
of  equity,  although  those  circumstances  substantially  appear 
in  the  bill,  but  are  charged  in  aid  of  the  actual  fraud." 

Such  was  the  ruling  of  this  court  in  the  recent  case  of 
Federich  vs.  Christiani. 

If  the  deed  here  assailed  is  fraudulent  in  fact,  there 
could  be  no  justification  for  a  court  of  equity  to  sustain  any 
part  of  it ;  and  if  it  is  held  to  be  not  fraudulent,  then  the 
grantee's  right  to  his  property  cannot  be  impaired  by  fasten- 
ing upon  his  land  a  judgment  subsequent  to  the  conveyance. 

The  only  cases  where  an  equity  court  undertakes  to  de- 
cree indemnity,  are  those  where  there  is  no  charge  of  actual 
fraud,  but  an  averment  of  some  manner  of  constructive 
fraud,  as  where  the  grantee  paid  a  grossly  inadequate  price 
for  the  property,  as  in  Washington  vs.  Bullitt,  6  Md.,  172, 
and  Drury  vs.  Cross,  7  Wall.,  805  :  Bump  on  Fraud.  Con., 
597. 

The  decree  below  is  therefore  reversed,  and  the  bill  dis- 
missed with  costs. 
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ABATEMENT.    See  Married  Women,  4. 
ACCOUNT.    See  Use  and  Occupation^  1. 
ACCOUNT,  ACTIONS  OF.    See  Auditor,  1,  2. 
ADMINISTBATORS.    See  Executors  and  Administrators. 
AGENCY.    See  Principal  and  Agent, 
ALTERATIONS  OF  WRITINGS.    See  Evidence,  7. 

APPEALABLE  ORDERS.  See  Attorneys,  3. 
An  order  pneserl  by  the  justice  holding  the  Circuit  Court,  yacatini;  a 
Jndgtnt'nt  rendered  ex  parte,  at  a  previons  term,  and  awarding  a 
new  trial  upon  the  merits,  is  not  an  appealable  order  Within  the 
provision  of  Section  722  of  the  Rey.  Stats.  D.  C.  PhUUps  v. 
JV>/^y,  236. 

ASSIGNMENT.  See  Eoidenve,  9;  Vendor  and  Vendee,  1,  2. 
The  Maryland  net  of  1763,  chap.  23,  sec.  H,  providing  that  where  a 
judgment  has  been  recovered  agalnf^t  principal  debtors  and  sureties 
and  the  judgment  has  been  satisfied  by  one  surety,  the  creditor 
siiall  be  compelled  to  assign  tlie  judgment  to  him.  is  in  force  in 
this  DIstriet.  but  it  ai^plies  only  to  cases  wliere  payment  is  made 
by  a  surety  on  judgments,  and  not  to  decrees.  Uerr  v.  Barber^ 
545. 

ATTACHMENT. 

1 .  Tlie  landlord  has  no  right  to  an  attachment  against  his  tenant's 

chattels  which  have  been  removed  from  tlie  premises  before  the 
rent  Is  due.  His  lemedj  is  by  judgment  against  tlie  tenant  and 
execution  to  be  levied  upon  such  chattels,  or  any  of  them,  in 
whosesoever  hands  tliey  may  be  found.     Wallach  v.  ChesUy,  209. 

2.  Circumstances  under  which  an  attachment  for  rent  may  be  issued 

by  the  landlord  against  the  goods  and  cliattels  of  the  tenant.    Id, 

3.  Notwiilistandlngthe  act  of  Congress  of  April  29,  1878,  providing 

for  the  recording  of  deeds,  &c..  property*  In  the  possession  of  one 
who  has  111  good  faith  purchased  and  paid  for  it,  but  has  failed  to 
record  the  conveyance.  Is  not  liable  to  attachment  in  a  suit  by  a 
creditor  against  the  absconding  vendor,  when  it  appears  that  aa 
between  the  vendor  and  vendee  the  entire  equity  in  the  property 
ha.^  passed  to  the  latter;  the  statute  regulating  attachment  pro- 
ceedings permits  the  plaintiff  to  attach  only  the  property  of  the 
defendant,  nut  tiie  property  of  some  one  else.  United  States  y. 
Howgaie,  408. 
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ATTOBNKY??. 

1,  Bef>rii  Jiul^mpiU,  the  prtrtif^si  toa  Twn*1!ngsnit  may  settle  it  between 
tliemseK'f^s  wUliont  eonsUl<'Tlii;T  cithir  the  wi&hpg  or  iheltjteresl 
of  the  atUiriif^}  s.     Ij^mtftnl  w  Railrwid  VfmipQn}^^  5Q2. 

3,  Pl«iiUtlTUroii;ilM  nn  action  of  lorL  to  re4!0vpr  flamn^cs  for  Injuries 
rectus  verL  J 'in 'ling  ihi>  suit,  pluhiriff  anil  (k'feudaiu,  without  the 
kiHiwli^flff**  of  pluhititr^  attorrn'V^.  si*ttli  d  thf  Cits**.  lUahit  iff  then 
^Hsv  iWh^wihuil  xiw  onltii*  orj  ihe  clfrk  of  (hi*  court  to  (li«itiifl^  tiie 
fiulU  whkli  h\*\u%  lili'd^  [jhviiitiir.<  nttonieyi;  nioveci  the  court  to  set 
tJie  r'MWM^  (to^vii  ti\r  trial  nor  wiihstundiiig,  ou  the  grountl  that  the 
tft'ttitrnfut  \vfi>  cnllnfiive,  :iu<l  was  inrule  vvUh  liKowh-tl^e  on  the 
pnit of  the  di  !<  Tidant that  ihc  pisihitiir'e artorneyji  wcr<^  inttrt^^ted 
in  ihecasic  to  the  extent  of  \\w{t  fees  for  services.  An  alUdJivlt 
aceompHnJed  the  motioti  ^«b'>wm«:  rJmt  fhe  p):tiifctiff  had  agreed  to 
pay  his  attomevft  a  contin^ji^nr  fet?  of  thirty-three  prr  cent  of  the 
amount  that  tfliould  be  nniovi^rej.  Tht^  court  theienpon  piis^^d 
an  order  that  deftniclant  should  pay  to  plaiutlBTs  attorney .^  ofve- 
thinl  of  the  sum  for  which  the  case  ha<l  l>een  settled,  and  hi 
drfiuilt  tljei-eof  the  c'nrry  of  di^miswil  Bijonki  be  strncit  on*  and  The 
cause  aet  dovi  n  for  trhil*  On  appeat  Ibis  court  reversed  the  order, 
h'Jdmg  : 

That  I  be  court  will  not  h»terf<^re  to  enforce  In  a  summary  way  through 
the  oriiifinat  s^uit,  trir  cnriateral  **nfra!jem(vit  of  a  client  for  the 
coDipeiiiiation  r^f  td&  attorney,  but  wilt  Jt-ave  the  latter  to  hi* com- 
mon law  reniL'dy,    Id. 

3,  Whether  the  order  of  the  court  below  was  an  appealable  order, 
qtitvi^^    Id, 

AtJCTlON  SALES.     See  Buildmg  Aatocmtmm^  1,  3. 

AUDITOR, 

1.  Wiiert',  Iff  a  n-ff rrnre  to  an  auditor  und'^r  the  Act  of  Marjiand, 

ITS.i,  cli.  80,  Itie  proct^pdin;:*  bi^fore  the  auditor  are  emch  as  In 
actions  of  aecijurit^,  the  right  of  hearing  before  the  court  as  to  all 
quH--tJontt  of  la\v,  au'lof  trial  by  a  jury  upon  all  matters  of  fact,  'm 
t  o  bi^  p  resf *  r V I  d  i  o  1 1 1  e  con  ti-  sta  u  t  s ,    i/t;  Ot  Ih  ugh  v,  tfr^^,  3fl  I . 

2,  And  wbery  tin    auditor  urdc^rtakcp  to  decide  all  que&rions  of  fact, 

it  would  iecru  to  he  ck-nrly  a^aUitt  the  spirit  of  the  aiatute  to 
add  it  the  report  before  the  juiy  even  as  prima  yucic  evidence  ol 
the  truth  af  its  a^ertiona  or  conclueions.    Id, 

BANK  CHECKS.    See  Laches. 

BANKS,  See  Married  Wornen^  5^9. 
1*  'J  be  act  of  CougrcRs  of  June  30,  ISTT  {19  St*,  94),  Is  substantially  an 
enactment  that  the  actn  of  Congress  relating  to  national  banks, 
inchidin/j  the  provlj-ioiis  of  Section  5154^  providing  for  ibe  con- 
version of  banks  into  national  banks,  shall  beapplimblt  tojarmy* 
and  other  banka  in  thia  Dtatricti  except  that  aavinga  b«nkfr  ex- 
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isting  at  the  time  of  the  passage  of  the  act  are  not  required  to 
have  a  capital  of  $100,000  In  order  to  be  converted  into  national 
banks.  It  was  competent,  therefore,  for  a  savings  bank,  organ- 
ized in  this  District  under  the  General  Incorporation  acts  of  May 
6,  and  Jane  17, 1870,  R.  S.  D.  C,  §  553,  to  avail  itself  of  the  law 
for  converting  banks  into  national  banks.    Keyset  v.  ffi/s,  473. 

2.  Tlie  certificate  of  the  Comptroller  of  the  Currency  is  conclusive  as 

to  the  regularity  of  the  proceedings  by  which  any  bank  has  been 
converted  into  a  national  bank.    Id, 

3.  Where  the  owners  of  more  than  two-thirds  of  the  stock  of  a  bank 

consent  to  the  conversion  of  the  bank  into  a  national  bank,  such 
a  conversion  may  take  place  without  the  concurrence  of  the  re- 
maining stockliolders.    Id, 

4.  While  it  might  be  more  regular,  on  tlie  conversion  of  a  bank  Into 

a  national  bank,  for  a  new  stock  book  to  be  opened  and  new  cer- 
tificates to  be  issued  in  the  name  of  the  national  bank,  yet  as 
there  is  nothing  in  the  law  prescribing  the  form  of  the  stock  book, 
or  of  the  certificates  of  stock,  there  is  nothing  to  prevent  the  new 
bank  from  treating  the  old  books  and  certificates  as  sufficient  evi- 
dence of  title  in  the  concern  ;  neither  the  rights  nor  liabilities  of 
the  stockliolders  could  be  afTected  by  the  mere  omission  to  Issue 
a  new  form  of  stock  certificate  to  them.  To  hold  otherwise 
would  be  to  allow  all  the  stockholders  to  escape  liability  by  the 
mere  omission  of  the  formality  of  issuing  the  shares  in  a  new 
form.    Id. 

5.  Where  a  stockholder  of  the  old  bank  has  given  his  consent  tha) 

the  stock  should  be  converted  into  stock  of  the  national  bank,  he 
becomes  by  virtue  of  that  consent  a  stockholder  in  the  new  bank, 
iioiw  tiltktanding  any  omission  to  issue  new  certificates  of  stock. 
Id. 

6.  The  powers  of  the  directors  of  a  national  bank  are  not  regulated  by 

the  strict  principles  of  a  special  trust.  They  act  in  a  fiduciary 
capacity,  but  are  clothed  by  the  statute  with  a  power  to  manage 
the  affairs  of  the  bank,  and  this  implies  a  considerable  element  of 
discretion.    Keyaer  v-  HUz  ei  aZ.,  513. 

7.  It  is  not  an  improper  exercise  of  that  discretion,  where  cash  Is 

needed  for  the  legitimate  business  of  the  bank,  to  accept  antici- 
pated payment  of  a  debt  bearing  a  high  rate  of  interest  where 
such  debt  constitutes  an  unavailable  asset.    Id. 

8.  Where  a  bank,  under  a  contract  made  by  its  officers,  receives 

money  for  the  purpose  of  being  applied  by  it  to  certain*  uses,  such 
money  cannot  be  retained  by  tlie  bank  except  in  accordance  with 
tl)e  contract  under  which  it  was  received,  although  its  officers  ex- 
ceed their  powers  in  making  tlie  contract.  The  money  come% 
into  its  hands  cliarged  with  a  trust  and  the  retention  of  it  consti- 
tutes an  acceptance  of  the  trust«  and  at  the  same  time  a  ratifica- 
tion of  the  acts  of  its  officers.    Id. 
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BIIXS  AND  NOTES.    See  Oamuig  Contracts,  2;  EMenec,  2  ;  LeuAit^ 
1 ;  ^ecialttes^  1. 

1.  Although  (luring  the  pendenerof  a  suit  brouofht  upon  a  promic^POiy 

note  endorsed  in  blank  the  plaintiff  transfer  it  by  dvliveiy,  he 
may  still  maintain  the  action  if  it  be  aj2>reed  between  him  and  the 
transferee  that  notwithstanding  the  delivery  the  legal  title  shall 
be  considered  as  still  remaining  in  the  plaintiff  for  the  purpose  of 
prosecuting  the  j»nlt.    Kcyser  v  Shepherd^  (56, 

2.  The  holder  of  a  promissory  note  endorsed  In  blank  transferred  it 

by  delivery  pending  a  suit  brought  by  him  upon  it,  his  attorney 
flllng  an  order  in  tiie  cause  for  the  entry  of  the  suit  to  tiie  use  of 
the  transferee,  which  was  done.  On  the  trial  the  defendant  con- 
tended that  plaintiff  had  parted  with  his  title  and  could  not 
maintain  the  action. 
Beld^  That  the  order  of  the  attorney  was  to  be  presumed  as  author- 
ized by  plaintiff,  and  that  tliis  order  was  equivalent  to  an  agree- 
ment that  the  suit  should  be  prosecuted  for  the  benefit  of  the 
assignee  of  the  note,  the  legal  title  to  remain  In  the  nominal 
plaintiff  as  far  as  necessary  for  that  purpose,  and  tliat  under  such 
circumstances  the  suit  could  be  maintained.    Jd. 

3.  Svmble,  If  M.  acc(*pt  an  order  of  W.  «t  C.  In  favor  of  H.,  payable 

out  of  whatever  will  be  due  B.  &  C.  on  the  completion  of  their 
contract,  and  afterwards  advances  to  B.  &  C.  money  ihut  was 
due  only  on  such  complttion,  he  will  be  liable  to  H.  for  as  much  as 
was  thus  paid  away  to  the  latter 's  prejudice.  Humntottd  v.  Milltr^ 
145. 

4.  Where  by  a  resolution  of  a  stock  company  a  promissory  note  Is 

issued  to  pay  an  indebtedness  of  tiie  company,  the  note  being 
signed  by  the  tieasurer  and  endorsed  by  tiie  directors  as  such, 
and  afterwards  the  paper  is  taken  up  by  one  of  tliem,  this  is 
nothing  more  than  an  advancement  by  him  in  behalf  of  his  co- 
obligors,  and  entitles  him  to  a  contribution  for  the  money  thus  ad- 
vanced ;  he  CJinnot  pick  out  one  of  the  endorsers  and  charge  him 
with  tlie  whole  liability,  as  in  the  case  of  an  ordinary  endor;«e- 
ment.    Aliddlelon  v.  McCarlee,  420, 

BILLS  OF  EXCEPTIOX.    See  Practice,  7. 

1.  The  65th  Rule  of  Court  requires  bills  of  exceptions  to  be  tetthd 
before  the  close  of  the  term,  wiiich  ma}'  be  prolonged  for  that  pur- 
pose. A  bill  of  exceptions  was  brougiit  to  the  court  in  General 
Term,  dated  twenty-seven  days  after  the  close  of  the  term  at 
which  the  caj^e  was  tried,  while  no  proloogsition  of  tlie  terra  was 
shown  to  h:ive  been  ordered.  On  tlie  other  hand,  the  entry  in  the 
minutes  of  the  court  stated  that  the  bill  of  exceptions  taken  in 
the  case  had  been  signed  and  sealed  on  the  last  day  of  the  term. 
Hddn  That  the  court,  having  the  ends  of  justice  in  view,  would,  in 
such  a  conflict  of  dates,   give  weiglit  to  the  statement  oi   ihe 
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BILLS  ON  EXCEPTIONS  {continued.) 

minutes  and  treat  the  bill  as  having  been  signed  during  the  term. 
Johnson  v.  Douglass,  U'i. 

2.  A  general  exception  to  the  granting  of  prayers  is  irregular.    The 

partj'  objecting  should  except  specially  to  the  granting  of  each 
prayer.     Moore  y.  Railroad  Co.,  437. 

3.  So,  too,  witli  tlie  charge;  the    nnobjectlonable    parts  should  be 

segregated  from  that  whicii  Is  objectionable,  and  the  latter 
excepted  to  specially.    Id. 

BILL  OF  REVIEW. 
Where  on  appeal  the  court  in  General  Term  remands  a  case  to  the 
Special  Term,  a  bill  to  review  the  decree  entered  in  obedience 
thereto  cannot  be  entertained  by  tiie  Special  Term.  But  where 
tlie  decree  of  the  General  Term  extends  to  part  only  of  the  decree 
appealed  from,  the  Special  Term  may  entertain  a  bill  to  review  so 
much  of  Its  own  decree  as  was  not  affected  by  the  decree  of  the 
appellate  court.      H'UUams  v.  Gardner,  93. 

BUILDING  ASSOCIATIONS. 

1.  Wiiere,  by  the  constitution  of  a  building  association,  it  is  provided 

that  ^^  the  association  shall  continue  until  the  unsold  stock  is  worth 
fifty  percent,  premium,  and  shall  then  proceed  to  close,"  if  the 
value  of  the  association's  real  estate  and  other  assets  aggregate 
the  fifty  per  cent,  of  profit  contemplated  by  this  clause  of  the 
constitution,  then  the  association  cannot  make  the  stockholders 
keep  on  paying  dues  while  it  holds  its  real  estate  for  some  further 
advance,  but  it  must  close  up.     Burns  v.  Building  Association,  7. 

2.  Wliere  the  real  estate  held  by  the  association  consists  of  property 

bought  in  by  it  at  publicrauction  in  competition  with  other  bidders, 
the  price  bid  by  ttie  association  must  be  taken,  as  against  it,  as 
conclusive  of  tlie  value  of  the  property  for  the  purpose  of  ascer- 
taining if  the  time  has  arrived  when  the  association  should  close  ; 
but  the  value,  if  greater,  may  be  shown  by  witnesses,  for  the  asso- 
ciation cannot,  with  an  all-sufficient  amount  of  property  in  its 
hands  to  enable  it  to  close  up,  go  on  collecting  dues.    Id. 

BUILDING  CONTRACTS.    See  Contracts,  3-6. 

BURDEN  OF  PROOF.    See   Principal  and  Surety,  3;    Husband  and 
Wife,  1. 

CHATTEL  MORTGAGES.    See  Landlord  and  Tenant,  2. 

CHECKS.     See  Bank  Clucks. 

CIIOSES  IN  ACTION. 
Stock  of  an  incorporated  company  is  a  chose  in  action.    Keyser  v.  Hitz, 
473. 

COMMISSIONER  OF  PATENTS.     See  Patents. 
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CONGRESS  OF  THE  UNITED  STATES. 
1.  In  pursuance  of  conventions  between  Mexico  and  the  United  States, 
for  the  adjustment  of  certain  claims,  conchidod  July  4, 1868,  and 
April  29, 1876,  a  commission  was  established  which  awarded  a  sum 
of  money  to  W.    Subsequentljs  June  18,  1878,  Congress,  by  Ita 
act  of  that  dnte,  directed  the  Secretary  of  State  to  receive  from 
Mexico,  and  distribute  to  the  various  claimants,  the  amounts 
awarded  them,  except  that  in  the  cjise  of  W.,  tlie  President  ot  the 
United   States  was  requested  by  the  5tli  section  of  the  act  to 
investigate  any  charges  of  fraud  presented  by  Mexico  as  to  said 
case,  **nnd  if  he  shaU  be  of  opinion  that  the  honor  of  tlie  United 
States,  the  principles  of  public  law,  or  consideration  of  justice 
and  equity  "  require  tii.'it  said  case  should  be  opened  and  retried, 
it  shall  be  lawful  for  him  to  withhold  payment  of  said  award.  &c. 
An  investigation  of  tlie  charges  was  accordingly  made,  and  a 
decision  in  favor  of  W.  arrived  at,  whereupon  ceitain  instalments 
of  the  award  were  paid  to  him.    This  was  during  the  term  of 
President  Hayes.    Afterwards,  and  during  the  term  of  his  suc- 
cessor, the  question  arose  whether  the  power  conferred  by  Con- 
gross  to  investigate,  Ac,  was  exhausted  by  President  Hayes' 
exerci-e  of  it,  or,  on  the  contrary,  was  a  continuing  or  recurring 
power  which  might  be  exercised  by  any  succeeding  President, 
who,  if  he  should  be  of  a  different  opinion  from  his  predecessor, 
would  be  authorized  to  withhold  payment  of  the  instalments  yet 
undistributed. 
Beld^  That  the  request  was  obviously  addressed  to  the  existing  Presi- 
dent, and  when  he  made  the  investigation  and  announced  the 
result,  this  request  was  satisfied.    That  it  could  not  be  considei-ed 
a  continuous  and  reiterated  request  to  each  succeeding  President 
to  re-examhie  the  subject,  and  consequently  the  power  to  with- 
hold the  payment  of  the  award  which  was  to  result  from  that 
examination  must  be  deemed  equall}''  limited.     United  States^  ex 
rel.  Key,,  v.  Frehnghnytefi^  299. 

2.  Where  money  due  citizens  of  the  United  States  has  been  paid,  un- 

der a  treaty,  by  a  foreign  government  to  the  United  States,  bat 
there  is  no  provision  as  to  the  manner  in  which  the  money  Is  to 
be  distributed  among  the  claimants,  and  Congress  subsequently 
enacts  a  law  to  that  end,  it  is  witliln  the  power  of  Congress  to 
repeal  such  law,  and  to  provide  a  different  mode  of  distribution, 
or  even  to  leave  the  claimants  just  as  they  were  before  the  pas- 
sage of  the  act ;  and  this  it  may  do  either  by  directly  repealing 
such  law  or  by  the  ratification  of  a  treaty  inconsistent  therewith. 
Id. 

3.  When  Congress  Is  in  session,  and  a  law  or  treaty  calculated  to  re- 

peal an  existing  law  is  pending  before  it,  this  court,  it  seems, 
might,  under  such  circumstances,  await  the  final  action  of  that 
body  upon  such  law  or  treaty,  before  granting  or  refusing  a  writ 
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of  maniiamus  prayed  for  against  one  of  the  co-ordinate  branches 
of  the  government  to  compel  it  to  carry  into  effect  the  existing 
law.  But  it  will  be  otherwise  when  such  law  or  treaty  has  been 
pending  during  two  sessions  and  Congress  has  adjourned  without 
acting  upon  it.     Td, 

CONSIDERATION^.  See  Contracts,  1,  2  ;  Principal  and  Surety,  2-6. 
The  legal  part  of  an  undcrtalving  can  be  enforced  if  the  consideration 
for  it  is  entirely  legal,  but  an  undertaking  is  void  if  any  part  of  its 
consideration  is  illegal.  Thus,  if  a  man  receive  a  legal  considera- 
tion for  a  promise  to  do  a  thing,  part  of  which  is  legal  and  the 
other  illegal,  he  will  be  compelled  to  carry  out  that  part  of  his 
agreement  which  is  legal ;  but  if  such  a  promise  is  not  given  for 
money  or  other  value  received,  but  In  consideration  of  another 
executory  promise,  such  as  a  promise  to  forbear,  the  latter  is 
vitiated  by  reason  of  the  partial  illegality  of  the  executory 
promise  given  as  its  consideration,  and  the  agreement  to  forbear 
i?,  therefore,  not  binding.     Green  v.  Lake,  162. 

CONTINUANCE,    ^q  Motions,  \. 

CONTRACTS.  See  Banks,  3;  Bills  and  Notes ;  Evidence^  1-8;  Gaming 
Contracts  ;  Pleading,  1 ;  Principal  and  Agent,  1 ;  Principal  and 
Surety ;  Statute  of  Frauds, 

1.  Delivery  is  not  necessary  to  a  transfer  of  title  to  personalty;  if  the 

vendor  and  vendee  agree  that  the  title  is  in  the  vendee,  at  once 
and  without  any  further  act,  it  changes  hands  by  that  agreement, 
although  no  delivery  is  nmde.    Johnson  v.  Douglass,  37. 

2.  The  fact  that  the  vendor  consents  to  the  execution  bjr  the  vendee 

of  a  deed  of  trust  upon  the  goods,  is  one  of  the  strongest  proofs 
of  an  intention  to  pass  the  title  to  the  property,  although  no 
actual  delivery  of  it  had  been  made.    Id, 

3.  Where  one  partly  performs  his  contract  and  then  refuses  to  com- 

plete it,  he  has  no  riglit  of  action  upon  the  contract  even  for  the 
work  already  done ;  his  rights  under  it  are  gone  when  he  abandons 
it,  and  the  other  party  has  a  right  to  treat  it  at  once  as  at  an  end. 
Hammond  v.  Miller,  145. 
Qucere,  Whether  the  acceptance  of  the  work  partially  performed,  even 
when  the  acceptance  cannot  be  avoided,  does  not  raise  an  implied 
assumpsit  to  pay  the  reasonable  value  of  the  work  so  accepted.    Id, 

4.  But  in  the  case  of  an  uncompleted  contract  to  build  a  house,  when 

the  work  already  done  has  been  paid  for,  the  owner  has  the  right, 
immediately  upon  the  default,  to  take  possession  of  the  unfinished 
building  and  finish  it  himself,  or  employ  others  to  do  so,  and  under 
no  such  circumstances  can  the  original  contractor  have  a  claim 
upon  the  owner  of  tlie  land  for  any  saving  effected  on  the  original 
contract  price  in  the  completion  of  the  building.  Id, 
6,  Under  a  building  contract,  M.,  the  owner,  had  full  power,  in  case 
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of  the  default  of  the  contractors,  B.  &  C,  to  finish  the  houses  at 
their  co?t,  and  to  deduct  the  same  from  any  money  owing  them 
at  the  time  of  default.  B.  A  C.  defaulted,  having  been  paid  for 
all  work  done  to  date.  The  completion  of  the  houses  was  then 
undertaken  by  M.,  and  offt^cted  at  a  less  cost  than  the  oricrinal 
contract  price.  It  was  argued  that  the  completion  was,  under  the 
terms  of  the  contract,  a  completion  by  M.  as  agent  of  B.  &  C, 
and  on  their  account,  and  hence  B.  &  C.  were  entitled  to  the 
saving  made  on  tlie  contract  price. 
Beld^  That  it  was  optional  with  M.  to  complete  the  contract  on  B. 
&  C.'s  account,  or  to  treat  it  as  wholly  rescinded,  and  finish  tlie 
houses  for  his  own  benefit;  that  having  elected  the  latter,  the 
saving  was  his  own,  and  not  B.  &  C.'s.  But,  qxicere^  if  money  suffi- 
cient to  finish  the  work  and  belonging  to  B.  &  C  had  been  in 
M.'s  hands,  would  the  work  finished  by  M.  be  work  done  with 
the  money  of  B.  &  C,  and,  in  contemplation  of  law,  ikenr  work, 
so  as  to  entitle  them  to  any  saving  on  the  contract  price  made 
byM.?    Id. 

6.  The  defendant  contracted  with  the  District  to  lay  a  wooden  pave- 
ment, and  agreed,  on  being  notified,  to  repair  any  part  of  it  which 
at  any  time  during  three  years  from  the  completion  of  the  work 
should  become  defective  from  improper  material  or  construction, 
and,  in  case  of  failure  so  to  do,  he  agreed  that  the  same  might  be 
done  at  his  cost  by  the  District.  The  pavement  proved  a  failure 
and  the  defendant  having  been  notified  to  repair  failed  to  do  so. 
Whereupon,  the  District  autliorities  tore  up  the  pavement  and 
put  down  an  asphalt  one  and  thereafter  brought  this  action  upon 
the  contract  to  recover  the  cost.  There  was  no  evidence  offered 
at  the  trial  showing  directly  the  cause  of  the  failure  of  the  pave- 
ment, nor  was  it  shown  that  repairs  were  made  necessary  by 
reason  of  any  defect  arising  from  improper  material  or  construc- 
tion. It  was  argued,  however,  that  as  some  of  the  blocks  had 
been  shown  to  be  sound  when  the  pavement  was  torn  up,  that 
was  a  fact  from  which  the  jury  might  infer  that  the  failure  of  the 
others  was  from  imperfect  material  or  construction. 

Held^  1st.  That  such  an  inference  might  perhaps  be  proper  had  it 
been  shown  that  the  blocks  which  remained  sound  were  placed  in 
like  position  and  subjected  to  the  same  exposure  and  wear  and 
tear  as  the  blocks  that  failed,  but  not  otherwise.  2d.  That  a  con- 
tract to  repair  a  pavement  *'  if  at  any  time  during  the  period  of 
three  years  any  part  of  It  should  become  defective  from  improper 
material  or  construction  ^'*  is  not  an  unconditional  guarantee  that 
the  pavement  shall  last  three  years  in  any  event.  3d.  Nor  will 
such  an  interpretation  gather  any  force  from  the  fact  that  in  an- 
other portion  of  the  contract  there  is  a  clause  providing  ^*  that  all 
loss  or  damage  arising  out  of  the  natui-e  of  the  work  to  b«s  done 
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under  this  agreement,  or  from  any  unforeseen  obstructions,  or 
difficulties  which  may  be  encountered  in  the  prosecution  of  the 
same,  or  from  any  action  of  the  elements,  or  from  incumbrances 
to  individuals,  property,  or  otlierwise,  on  the  line  of  the  work,  or 
adjacent  thereto,  shall  be  sustained  by  the  said  contractor.'* 
Such  a  clause  is  wc^U  known  in  building  contracts  and  relates  only 
to  losses  or  damages  which  may  liappen  during  the  progress  of 
'  the  work.  4th.  That  the  District  could  not  substitute  a  new 
pavement  of  an  entirely  different  character  and  recover  the  cost 
thereof  from  the  defendant.  5th.  That  the  contract  being  to  re- 
pair *'  if  any  part  of  the  pavement  should  become  defective  from 
improper  material  or  construction,*'  no  liability  arises  on  the  part 
of  the  defend.-mt  unless  the  repairs  are  shown  to  have  been  neces- 
sary because  of  defects  arising  from  *•  improper  material  or  con- 
struction."   District  of  Columbia  v.  CUphme^  155. 

7.  In  the  absence  of  an  express  contract,  the  law  does  not  imply  a 

promise  from  a  father  to  a  son  to  pay  for  services  rendered  when 
the  son  is  living  with  tlie  fatlier  free  of  all  cost  for  board  and 
lodging.     Cohen  v.  Cohen'* s  Executor^  227. 

8.  If  the  failure  of  one  of  the  parties  to  a  contract  be  but  partial, 

leaving  a  distinct  part  as  a  subsisting  and  executed  consideration, 
and  leaving  also  to  the  other  party  his  action  for  damages  for  the 
part  not  performed,  the  latter  cannot  treat  the  contract  as 
rescinded  unless  both  are  returned  to  tlie  condition  in  which  they 
were  before  the  contract  was  made.    MagarUy  v.  Shipman,  334. 

9.  S.,  having  contracted  to  build  certain  dykes,  formed  a  partnership 

with  M.,  who  agreed  with  S.  to  do  a  {portion  of  the  work,  M. 
partially  performed  his  portion  and  then  discontinued,  whereupon 
S.  entered  into  a  new  and  different  contract  with  M.  in  regard  to 
the  completion  of  the  same  work. 
Held^  that  this  new  contract  was  a  substitute  for  and  settlement  of  all 
that  had  preceded  it  and  that  S.  could  not  thereafter  recover  for 
any  loss  or  damage  occasioned  by  M.'s  failure  to  carry  out  his  first 
contract.    Id, 

10.  Where  M.,  for  a  share  of  the  profits,  agrees  to  furnish  S.  with  the 
means  to  enable  him  to  perform  certain  work  and  partially  fails, 
the  remedy  is  at  law  and  the  measure  of  damages  is  the  increased 
cost  to  which  S.  has  been  subjected  by  such  failure.    Id. 

11.  If,  on  the  other  hand,  M.  was  justified  in  ceasing  to  furnish  the 
means  because  of  some  breach  of  the  contract  on  the  part  of  S., 
while  he  may  not  claim  a  share  of  the  profits,  qua  pro/Us,  he  may 
have  his  action  for  damages.    Id, 

In  all  the  instances  above  given,  the  remedy  is  at  law  and  not  in 
equity.    Id. 

12.  Where,  as  part  of  an  arrangement  by  which  a  loan  is  to  be  secured 
on  real  estate,  a  convt^yance  of  the  premises  is  made,  that  arrangc- 
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CONTRACTS  (continued.) 

ment  will,  of  itself,  supply  the  consideration  for  the  conveyance. 
Keyset  y.  Hiiz^  et  a2.,  513. 

CONSTRUCTION  OF  STATUTES. 
1.  In  the  construction  of  *tatutes  in  pari  materia^  they  are  all  to  be 
kept  alilce  in  view,  and  construed  in  the  light  of  each  other,  and 
their  effect  considered  under  such  construction.     U.  i».,  ex  re/., 
Koechlin  v.  Marble,  12. 

CONTRIBUTION.    See  Bills  and  Notes,  4. 

1.  Where  a  decree  is  made  against  several  defendants  for  the  payment 

of  a  sum  of  money,  a  payment  of  the  amount  by  either  of  them 
works  a  satisfaction  of  the  decree,  because  all  the  defendants  are 
principals  and  the  duty  to  pay  the  wliole  sum  devolves  upon  each 
of  them.  Therefore,  after  a  decree  is  tlius  satisfied,  an  execution 
can  no  longer  issue  under  it  again.st  the  other  defendants  for  the 
purpose  of  enforcing  contribution  frona  them.    Henry,  Barber,  545. 

2.  Contribution,  at  law,  cannot  be  enforced  by  one  tort-feasor  against 

his  CO- wrong-doers,  where  the  transaction  out  of  which  the  judg- 
ment arises  involves  moral  turpitude.  So,  if  the  controversy, 
upon  wtiich  a  decree  is  rendered,  were  a  breach  of  trust  on  tne 
part  of  all  the  defendants,  the  defendants  would  stand  in  the 
position  of  joint  tort-feasors,  and  one  of  them,  after  having  paid 
the  amount  of  the  decree,  could  not  have  an  execution  upon  it 
against  his  co-defendants,  for  the  purpose  of  enforcing  contribu- 
tion from  them.    Id» 

CONTRIBUTORY  NEGLIGENCE.    See  Street  Cars,  1. 

1 .  If  a  parent  sues  for  the  loss  of  services  of  a  child  by  reason  of  in- 

juries resulting  from  the  defendant's  negligence,  contributory 
negligence  on  the  part  of  the  parent  is  a  complete  defence ;  but  it 
is  otherwise  if  the  child  sues  by  the  parent  or  any  other  next 
friend.     Moore  v.  Railroad  Company,  437. 

2.  What  would  be  contributory  negligence  in  an  adult,  may  not  be 

such  in  the  case  of  a  child  of  tender  years ;  the  caution  required 
is  according  to  the  maturity  and  capacity  of  the  child,  and  this  is 
to  be  determined  by  the  circumstances  of  the  case.    Id. 

3.  The  question  whether  the  capacity  of  a  child  is  such  that  he  can  be 

charged  with  contributory  negligence  is  one  of  fact  which  must  be 
determined  by  the  jury.    Id, 

4.  Though  the  evidence  of  negligence  may  be  slight,  and  though  it 

may  have  affected  the  court  differently  from  the  way  in  which  it 
affected  the  jury,  the  court  may  not  feel  at  liberty  to  say  that 
there  was  not  sufficient  to  go  to  the  jury.    Id. 

CORPORATIONS.    See  Bills  and  Notes,  4 ;  Choses  in  Action ;  Estoppd; 

Municipaliiies, 
DAMAGES.    See  Municipalities^  1,  2;  Nuisance^  1-3;  Seioers\  Statute  of 

Limitations,  1. 
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DECLARATIONS.    See  Malidoun  Prosecution^  2. 

1.  The  relationship  of  a  deceased  party  cannot  be  established  by  his 

own  declarations,  but  must  be  proved  aliunde;  when,  however, 
tliat  relationship  is  once  established,  his  declarations  as  to  kinship 
of  other  parties  are  admissible.    Anderson  v.  Smithy  275. 

2.  An  exception  to  this  rule  is  allowed  only  in  cases  of  very  ancient 

pedigree,  where  it  is  impossible  to  fiud  proof  of  the  declarant's 
relationship  otherwise  than  by  his  own  declarations,  but  even  in 
that  case  some  degree  of  evidence  is  required.    Id. 

3.  A  pai-ty  has  a  right  to  designate  his  own  heirs;  whether  he  b€ 

mistaken  as  to  the  relationship  or  not  concerns  no  one  but  him- 
self;  declarations  of  a  deceased  party  upon  that  subject  are 
therefore  properly  admissible.    Id. 

DECREES.    See  Contribmion ;  Res  Judicata, 

Where,  after  a  decree  is  rendered  against  joint  tort-feasors^  one  of  the 
defendants  conveys  his  land  and,  subsequently,  another  of  the 
defendants  satisfies  the  decree  by  payment,  the  land  so  conveyed 
is  discharged  from  the  liability  which  attached  to  it  wlille  the 
decree  remained  unsatisfied.    Herr  v.  Barber^  546. 

DEED  OF  TRUST.    See  Contrad,  2;  Ejectment^  1;  Mortgage. 

DEEDS.    See  Attachment,  3  ;  Ejectment^  1 ;  Married  Women^  3 ;  Statute  oj 
Frauds^  4-6. 

DELIVERY.    See  Cotdract,  1;   Vendor  and  Vendee,  1. 

DEMURRER.    See  Pleading^  1. 

DETINUE,  ACTION  OP.    See  Judgments,  2, 3. 

DEVISES.    See  Joint  Teticaicy,  1,  2  ;  Life  Estate,  1. 

DISCRETION  OF  COURT.     See  Practice,  8. 

DISTRICT  OF  COLUMBIA.    See  Municipalities,  1,2;  Sewers,  1. 

DIVORCE. 

1.  Sections  876  and  877  of  the  Revised  Statutes  of  the  District  oi 

Columbia,  regulating  the  competency  of  parties  to  actions,  suits^ 
&c.,  as  witnesses,  does  not  apply  to  suits  for  divorce  a  vinculo, 
BurdetU  v.  BurdeUe,    469 . 

2.  But  in  a  suit  for  a  divorce  from  bed  and  board,  on  the  ground  oi 

cruelty,  the  petitioner  may,  under  the  98th  Equity  rule  of  thig 
court,  be  examined  as  a  witness  as  to  any  cruel  or  inhuman  treat< 
ment,  alleged  in  the  petition  to  have  taken  place  where  no  witnesE 
was  present  competent  to  testify.  In  all  other  cases  the  parties 
are  incompetent.    Id. 

EASEMENTS.    See  Sewers,  2. 
EJECTMENT.    See  Declaraiions,  1-3. 
1.  In  ejectment  when  the  plaintiff  derives  his  title  through  a  sal< 
made  by  a  trustee,  by  reason  of  default  under  a  deed  of  trust 
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EJECTMENT  {continued.) 

given  to  secure  the  payment  of  a  sum  of  money,  it  is  not  neces- 
sary that  the  plaintiff  shall  affirmatively  establish  by  parol 
evidence  all  the  prelim inariei^  showing  the  autliority  of  the  trustee 
to  sell,  such  as  the  default,  the  regular  advertisement  of  the  sale 
of  the  property,  &c.  If,  after  the  debt  is  due,  according  to  the 
terms  of  the  deed  of  trust,  the  trustee  conveys  in  professed  ex- 
ecution of  the  trust  and  by  way  of  foreclosure,  he  passes  the  legal 
title  to  the  grantee  for  all  the  purposes  of  an  ejectment  suit.  If 
he  has  acted  in  violation  of  his  trust,  the  remedy  against  him  is  in 
equity.     CDaij  v.   Vansani^  273. 

2.  In  ejectment  in  this  District  tlie  general  rule  is  that  in  making 

proof  of  record  title  tlie  plaintiff  must  go  back  to  the  original 
source  and  show  a  grant,  either  from  the  State  of  Maryland  or  tlie 
United  States  ;  and  then,  if  there  should  be  a  hiatus  in  the  chain 
of  title,  twenty  years'  possession  in  conformity  with  the  deeds  will 
raise  a  presumption  of  the  missing  linl<s.  But  when  both  parties 
claim  title  from  the  same  sources  it  is  not  necessaiy  to  go  beyond 
that  source.     Anderson  v.  Smithy  275. 

3.  Whpu  the  plaintiff  has  failed  to  trace  title  from  tlie  State  of  Mary- 

land or  the  United  States,  and  the  defendant,  instead  of  resting 
upon  that  defect,  goes  on  with  his  evidence  and  in  the  course  oi 
it  shows  that  he  is  claiming  from  the  same  source  as  the  plaintiff, 
the  defect  in  the  plaintiff's  proof  will  be  cured.  Anderson  v.  i^miik, 
275. 

4.  In  an  action  of  ejectment  plaintiff  should  show  that  the  defendant 

was  in  possession.    Anderson  v.  SmilK  275. 

ENDORSEMENT.    See  BiUs  and  Noies^  2,  4 ;  Gaming  Conirads,  2. 

EQUITY  PLEADING. 

1 .  It  is  sufficient  in  a  bill  brought  to  have  a  conveyance  set  aside  on  the 

ground  that  it  was  made  with  intent  to  defraud  creditors  that  the 
complainant  state  a.  prima  fade  case,  to  be  afterwards  established 
by  proof ;  mere  matters  of  evidence  on  the  general  question  of 
fraudulent  intent  need  not  be  made  the  subject  of  special  aver- 
ment.   Edwards  v.  Eniwisle^  43. 

2.  Where  a  demurrer  is  to  the  whole  bill,  and  is  good  only  as  to  a 

part,  it  must  fail  altogether  unless  the  court  grant  leave  to  amend, 
which  it  may  do.     Williams  v.  Gardner^  93. 

ESTOPPEL.    See  Principal  and  Surety,  6;  Separate  EstaU  of  Married 
Women,  11. 
Where  a  shareholder  of  a  corporation  is  called  upon  to  respond  to  a 
liability  as  such,  he  is  not  permitted  to  deny  the  existence  of  such 
corporation.     Keyser  y,  HUz,  473. 

EVIDENCE.  See  Auditor,  2;  Building  Associations,  2;  Contracts,  2; 
Contributory  Negligence,  3,4;  Declarations,  1-3;  Divorce \  EjetA- 
ment,  1-4 ;  Equity  Pleading,  1 ;  Husband  and  Wife,  1 ;  Malicious 
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Prosecution^  1-9;  Marriatjc^  1,2;  Pkdgur  and  Pledgee^  1;  Prac- 
tice^ 1,  3,  6,  8,  0,  11 ;  Set-off,  1,  2  ;  IStreei  Cars,  2 ;  Verdict,  1  ; 
Voluntary  Conveyance,  1,  3;  Fraudnleni  Conveyance,  1,2-10. 

1.  A  verbal  contract  cannot  be  received  in  evidence  to  altei-  a  written 

one.    Melville  V.  Railroad  Co,,  68. 

2.  A  note  payable  ^days  afterdate  cannot  be  introduced  in  evidence 

to  support  an  action  on  a  note  described  as  payable  three  days 
after  date.    Johnston  v.  Randall,  81. 

3.  The  admission  of  evidence  as  to  injuries  suffered,  without  regard  to 

the  period  covered  by  the  statute,  is  error,  but  will  be  cured  bj' 
an  instruction  afterwards  given  the  jury  that  the  plaintiff  cannot 
recover  for  such  injuries  as  were  inflicted  prior  to  three  years 
before  the  bringing  of  suit,  provided  the  evidence  given  is  such 
that  the  jury  can  divide  the  injuries  inflicted  within  the  three 
years  from  that  which  was  incurred  prior  thereto  ;  but  it  will  be 
otherwise  when  the  evidence  is  not  of  such  a  character.  Herring 
T.  The  District,  87. 

4.  In  an  action  to  recover  damages  for  a  private  nuisance  on  the 

premises  of  the  defendant,  it  is  error  to  admit  in  evidence  an 
ofScial  letter  addressed  by  a  municipal  officer  to  the  defendant 
notifying  him  of  the  existence  of  a  public  nuisance  upon  his 
property  and  directing  him  to  abate  it.  Such  a  letter,  if  regarded 
as  an  official  proceeding,  is  res  inter  alios  ;  if  treated  as  a  declara- 
tion of  the  fact,  it  is  mere  hearsay.  It  is  also  objectionable  because 
it  refers  only  to  the  existence  of  a  public  nuisance,  and  could  not 
therefore  establish  the  fact  of  a  private  nuisance.  Moore  v. 
Langdon,  127. 

5.  Where  it  appears  in  the  bill  of  exceptions  that,  notwithstanding 

an  exception  taken  to  the  admission  of  certain  testimony  given 
by  one  of  the  defendant's  witnesses,  the  same  testimony  was 
afterwards  given  by  the  defendant  himself,  without  objection  on 
the  part  of  the  plaintiff,  the  ruling  of  the  court  in  admitting  the 
testimony  in  the  flrst  instance  will  be  no  ground  for  a  new  trial. 
Coleman  v.  Heurich,  189. 

6.  Wliere  the  issue  on  trial  is  the  value  of  the  services  of  a  son  as  clerk 

in  his  father's  store,  evidence  of  the  amount  of  salary  paid  by  the 
father  to  another  son  in  the  same  store  is  irrelevant  and  inadmis- 
sible.    Cohen  v.  CdherCs  Executors,  227. 

7.  Where  the  plaintiff  has  taken  the  witness  stand  in  his  own  behalf  in 

a  suit  against  an  executor  to  recover  the  value  of  services  rendered 
the  testator,  it  is  error  and  a  good  ground  for  a  ilew  trial  if  the 
court  admit  his  testimony  against  the  objection  of  the  defendant 
as  to  statements  made  by  the  deceased  relating  to  a  matter  in 
controversy.    Id. 

8.  In  an  action  on  a  written  contract,  where  an  alteration,  tliough 

fraudulent,  is  alleged  to  have  been  made  by  one  of  the  pai-ties. 


'588  Indkx. 

EVIDENCK  (cofitimieil.) 

testimony  that  the  saim;  party  made  slmfiar  alterations  in  similar 
contracts  made  about  the  same  time  with  other  parties,  is  inad- 
missible to  prove  the  alteration  of  the  contract  sned  upon. 
Coiharin  v.  Davis^  230. 

9.  Declarations  of  the;  vendor  or  assignor  made  subsequently  to  the 

transfer  of  property  by  him  are  not  admissible  in  evidence  for  the 
purpose  of  impeaching  such  transfer.     Tiemey  v.  CorbdU  264, 

10.  Even  though  the  evidence  for  tlie  plaintilf  was  insufHcient  to  make 
out  a  prima  facie  case,  this  court  will  not  sustain  an  exception  to 
the  refusal  of  the  court  below  to  so  instruct  the  jury,  if  it  appear 
that  the  defects  of  the  plaintiff's  case  were  afterwards  supplied 
by  the  evidence  offered  by  the  defendant.  Afoore  v.  liailroad  Co,^ 
437. 

11.  The  evidence  act  is  intended  simply  to  relieve  the  particular  dis- 
abilities enumerated — that  the  party  called  is  interested  or  is  a 
party ;  but  the  disabilities  arising  from  want  of  age,  or  mental 
infirmity,  or  infamy,  <&c.,  or  that  the  witness  is  called  to  testify 
for  or  against  her  husband  (except  in  particular  cases)  remain, 
notwithstanding  the  witness  may  be  a  party  to  the  suit,  or  ma}' 
be  interested  in  the  result.     Clark  v.  Krause^  559. 

SXECU TION.    See  ContribiUian. 

EXECUTORS  AND  ADMINISTRATORS.    See  Evidence,  6,  7 ;  Statute 
of  Limitations,  4,  5 ;  Vendor  and  Vendee,  2. 

1.  Letters  of  administration  granted  by  the  Orphan's  Court  of  this 

District  upon  the  local  assets  of  a  deceased  non-resident  entitle 
the  administrator  to  receive  and  receipt  for  moneys  due  his  intes- 
tate in  the  Treasury  of  the  United  States,  at  Washington.  Un^ 
ted  States,  ex  rel,  Halstead  v.  Wyman,  368. 

2.  Whenever  such  payment  is  a  mere  ministerial  function,  not  involv- 

ing the  exercise  of  official  discretion,  and  the  officers  of  the 
treasury  refuse  to  pay  the  administrator,  a  mandamus  vrill  lie 
from  this  court  to  compel  such  payment.    Id, 

3.  Such  moneys  constitute  personal  assets  of  the  deceased  within  this 

District.    Id 

4.  Since  the  repeal  of  the  act  of  June  24, 1812,  by  omission  from  the 

Revised  Statutes,  foreign  administrators  can  neither  sue  nor  be 
sued  as  such  in  the  District  of  Columbia.     Id. 

5.  When  an  administrator  founds  a  claim  upon  a  contract  made  by 

himself,  although  it  relates  to  the  estate  he  represents,  he  may 
sue  upon  the  contract  in  his  own  name.  Whether  he  may  also 
sue  on  such  a  contract  in  his  representative  character,  quoere. 
Campbell  v.  Wilson,  497. 

6.  By  an  express  contract,  money  was  received  by  W.,  an  attorney, 

for  C,  the  latter  being  an  administrator  appointed  in  Florida. 
Tiie  attorney  alleged  an  assignment  of  tlie  fund  and  refused  to  pay 
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it  over.  More  than  three  years  afterwards  C.  took  out  letters  here 
and  described  liimself  as  admhiistrator  under  the  laws  of  this 
District,  and  brouglit  an  action  against  W.  for  money  had  and 
received. 

•  Held^  That  although  tlie  money  was  not  payable  to  C,  as  administrator 
here,  his  description  of  himself  as  such  might  be  rejected  as  sur- 
plusage, and,  bub  for  the  Statute  of  Limitations,  a  recovery 
allowed  in  his  individual  name.    Id. 

FORBEARANCE,  CONTRACTS  0B\    See  Consideration  of  (JoniracU ; 
Principal  and  Surely,  1-7. 

FOREIGN  PATENTS.    See  Faients,  4. 

PRAUD.     See  Fraudulent  Conveyance,  Voluntary  Conveyance, 

Where  a  defendant  is  brought  into  court  to  meet  a  charge  of  fraud, 
and  eifectually  repels  it,  the  complainant  cannot  change  his 
ground,  and  obtain  other  relief,  based  upon  the  proof  of  construc- 
tive fraud,  or  other  equities  supposed  to  be  established  by  the 
evidence.     Clark  v.  Krause,  559. 

FRAUDS,  STATUTE  OF.    See  Statute  of  Frauds, 

FRAUDULENT  CONVEYANCE.      See  EqitUy  Pleading,  1;  Fraud-, 
Partnership^  1 ;  Voluntary  Conveyance, 

1.  The  near  relationship  existing  between  the  grantor  and  grantee. 
In  a  case  of  an  alleged  fraudulent  conveyance,  may,  under  certain 
circumstances,  be  considered  as  a  make-weight  of  importance 
when  taken  in  connection  with  other  established  suspicious  facts  ; 
but,  standing  alone,  it  amounts  to  nothing  as  evidence  of  fraud. 
Clark  V.  Krause,  559. 

3.  Before  a  sale  will  be  set  aside  for  inadequacy  of  price  alone,  it 
must  appear  that  the  price  was  io  grossly  inadequate  as  to  shock 
the  moral  sense,  and  create  at  once  upon  its  being  mentioned  a 
suspicion  of  fraud.    Id. 

3.  A  debtor  in  failing  circumstances  may  prefer  one  creditor  to 

another  if  the  preference  is  bona  fide.    Id. 

4.  Where  a  conveyance  of  real  estate  is  attacked  as  fraudulent,  pos- 

session of  the  property  after  the  execution  of  the  deed,  is  not 
without  weight  in  determining  the  question  of  fraud,  and  in  a 
doubtful  case  it  may  strengthen  any  just  suspicion  arising  from 
other  causes.  But  it  does  not  pei-  se  raise  a  presumption  of  fraud 
as  it  does  in  the  case  of  personal  estate,  where  possession  is  prima 
/acic  evidence  of  ownership.    Id. 

5.  A  delay  of  three  weeks  between  the  execution  and  recording  of 

a  deed  is  not  so  unusual  or  suspicious  a  circumstance  as  to  amount 
to  evidence  of  fraud,  especially  where  there  is  notliing  to  show 
that  any  new  debts  were  incurred  during  tlie  interval.    Id. 
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FRAUDULENT  CONVEYANCE  {coniitiued.)  * 
8.  A  deed  which  names  the  purchase  price  and  acknowledges  the 
payment  thereof,  is  itself  an  efficient  and  compendious  receipt 
for  the  purcliase  money ;  therefore,  where  payments  had  been 
made  and  receipted  for  in  various  instalments  prior  to  the  execu- 
tion of  sucli  a  deed,  the  loss  or  destruction  of  these  antecedent 
receipts  is  no  evidence  of  fraud,  especially  where  the  parties 
appear  to  be  persons  unfamiliar  with  matters  of  business.    Id, 

7.  Where  the  complainant  calls  the  defendants  (the  alleged  fraudulent 

grantor  and  grantee)  as  witnesses,  he  thereby  vouches  for  their 
competency  and  credibility,  and  is  estopped  to  assail  their  state- 
ments for  the  lack  of  either  of  these  qualities,  though  he  is  of 
course  at  liberty  to  call  others  who  may  show  that  the  defendants 
are  mistaken  in  their  statements.    lb, 

8.  Qucere^  Whether  the  examination  of  a  defendant  by  a  plaintiff  does 

not  operate  as  an  equitable  release  to  him  so  far  as  regards  the 
matter  as  to  whicli  he  is  interrogated  and  therefore  prevent  any 
decree  against  ^liii^  except  as  to  matters  wholly  distinct  from 
those  as  to^which  he  was  examined.    Id. 

9.  When  the  charge  of  fraud  is  unsupported  by  tlie' testimony  of  a 

single  witness  for  tlie  plaintiff,  unfavorable  inferences  are  not  to 
*  be  drawn  from  the  failure  of  the  defendant,  who  gives  his  testi- 

mony as  plaintiff^s  witness,  to  explain  circumstances  of  alleged 
suspicion  supposed  to  be  incotisistent  with  his  positive  statements. 
Id. 

10.  Application  to  the  court  to  compel  an  answer  is  the  proper 
course  where  a  witness  is  recusant,  and  the  failure  to  make  such 
application  may  well  be  taken  as  an  abandonment  of  the  demand 
for-  the  witness^  testimony,    hi. 

GAMING  CONTRACTS. 

1 .  Where  a  contract  is  made  for  the  delivery  or  acceptance  of  securities 

at  a  future  day,  ac  a  price  named,  and  neither  party  at  the  time 
of  making  the  contract  intends  to  deliver  or  accept  them,  but 
merely  to  pay  differences,  according  to  the  rise  or  fall  of  the 
market,  the  contract  is  a  gaming  one,  and  is  void  as  contrary  to 
public  policy.    Jusih  v.  HoUiday^  346. 

2.  The  endorser  of  a  promissory  note  given  on  account  of  such  deal- 

ings as  are  recognized  as  gaming  transactions,  can  rely  upon  their 
illegality  as  a  defence  to  an  action  on  the  note.   Id, 

3.  In  an  action  to  recover  money,  wliere  the  defence  set  up  is  that  the 

contract  was  a  stock  gambling  one,  the  real  question  for  deter- 
mination is  the  bona  fides  of  the  transaction.  It  is  not  the  farm^ 
but  the  intent^  with  which  the  scheme  was  planned.  If  neither 
party  contemplated  that  there  should  be  a  delivery  of  the  stock, 
but  merely  to  pay  differences  according  to  the  rise  or  fall  of  the 
market,  the  contract  is  a  gambling  one.    Id. 
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GENERAL  TERM.    SeQ  Practice,  11. 

HUSBAND  AND  WIFE.    See  Man-ied  Women  ;  Pminerahip,  1 ;  Volun- 
tary  Conveyance*  3. 

1.  The  burden  of  proof  is  upon  the  wife,  when  she  claims  that  expendi- 

tures made  in  the  purchase  and  improvement  of  property  are  from 
her  separate  estate.     Edwards  v.  Entwisle^  43. 

2.  In  the  District  of  Columbia  the  labor  of  tlie  wife  and  the  earnings 

resulting  therefrom  are  the  legal  property  of  the  husband.    Id, 

INSTRUCTIONS  TO  THE  JURY.    Sec  Bills  of  Exception,  2,  3. 

1.  It  is  not  error  to  refuse  certain  prayers  presenting  propositions  of 

law  already  set  forth  in  other  prayers^  and  subsequently  enforced 
by  the  charge  of  the  court.     Coleman  v.  Heurich,  189. 

2.  The  practice  of  multiplying  instructions  unnecessarily  and  of  an" 

nouncing  to  the  jury  abstract  propositions  of  law  in  the  words  of 
the  definitions  from  text  books,  whereby  the  jury  are  misled  and 
embarrassed,  commented  on  and  condemned.    Id, 

3.  Casual  words  in  the  midst  of  a  long  charge,  where  it  is  apparent 

that  they  could  not  have  been  understood  by  the  jury  as  nullify- 
ing all  the  foregoing  instructions  in  the  prayers  and  charge,  will 
not  be  a  ground  for  new  trial.    Id. 
INSURANCE. 

1.  R.,  at  the  time  of  his  deatli,  was  a  member  in  good  standing  of  an 
association  in  the  nature  of  a  life  insurance  company  whose 
object  was,  as  declared  by  the  charter  and  by-laws,  "  to  provide 
and  maintain  a  fund  for  the  benefit  of  the  widow,  orphan,  iieir, 
assignee  or  legatee  of  a  deceased  member."  By  a  i^tovlsion  of 
one  of  the  by-laws  if  a  deceased  member  had  no  legal  representaiites 
the  money  they  would  have  been  entitled  to  was  to  become  the 
property  of  the  association.  Anotlier  by-law  provided  that  **  no 
change  of  beneficiary  can  be  made  or  recognized  until  submitted 
to  and  approved  by  the  board  of  directors.'-  R.  had  joined  the 
society  in  the  lifetime  of  his  first  wife,  and  named  her  as  the  bene- 
ficiary, she  dying,  he  married  again,  and  died  intestate,  without 
having  notified  the  association  of  any  cliange  of  beneficiary. 
Whereupon  three  separate  claims  were  made  to  the  fund.  First, 
by  the  representatives  of  the  first  wife  ;  second,  by  the  represen- 
tatives of  the  husband  ;  third,  by  the  surviving  widow. 

Held,  1.  That  the  language  used  by  the  husband  in  designating  his 
first  wife  as  the  beneficiary  must  be  interpreted  as  meaning  only 
in  case  she  survived  him,  and  as  she  did  not,  her  representatives 
were  not  entitled.  2.  That  the  term  *'  legal  representatives  "  in 
the  clause  providing  **  that  where  the  deceased  member  has  no 
legal  representaiites  the  money  shall  become  tlie  property  of  the 
association,"  is  to  be  taken  as  meaning  those  wiio  are  legal  repre- 
sentatives in  die  contemplation  of  the  charter  and  by-laws,  to  wit,  the 
people  there  enumerated,  '*  the  widow,  orphans,  heir  or  legatee," 
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INSURANCE  (continuecl,) 

&c.  3.  That  ill  the  absence  of  any  direction  by  the  deceased,  the 
order  In  which  the  parties  to  be  benefited  are  named  in  the 
charted  and  by-laws  is  tlie  order  in  which  they  are  entitled  to  the 
fnnd,  viz.,  tlie  widow;  if  no  widow,  then  the  orphan;  if  none, 
tiicn  the  lieir,  &c.;  and  therefore  the  widow  was  entitled  lothe 
fund  in  this  case.    Relief  Assoication  v.  McAuUy^  70. 

INTEREST.    See  Umry. 

JOINT  TENANCY. 

1.  A  mere  devise  to  two,  as  to  ''  William,  Joseph  and  John  A.  Butler,'^ 

without  m  ore,  would  create  a  life  estate  in  joint  tenancy.  BviUr 
V.  ButUr^  96. 

2.  But  whether  such  a  devise  after  a  pre vious devise  of  the  same  prop- 

erty for  life  is  to  be  considered  a  life  estate  merely,  or  an  estate 
in  fee,  or  a  joint  tenancy «  or  a  tenancy  in  common,  is  to  be  con* 
trolled  by  the  intention  of  the  testator  as  ^^thered  from  other 
parts  of  the  will.    Id. 

JUDGMENT  CREDITOR.    See  Contribution;  Statute  of  Frauds,  4. 

JUDGMENTS.     See  Statute  of  Frauds,  4,  5. 

1.  'J'he  Circuit  Cjourt  Jiiis  i)ower,  on  motion,  where  proper  cause  is 

shown,  to  vacate  its  judgment  and  grant  a  new  trial  after  the 
expiration  of  the  terra  at  which  the  judgment  was. rendered. 
So  held,  in  this  case  where  the  court  on  motion  and  cause  shown 
vacatCH  a  judgment  nearly  four  years  after  its  rendition.    Phillips 
V.  Neglet/,  23G. 

2.  Form  of  judgment  for  plaintiff  in  an  action  of  detinue.     Tiertuy  y. 

Corhttt,  264. 

3.  A  judgment  in  detinue  if  improperly  entered,  may  be  reformed  by 

tlie  General  Term  so  as  to  be  according  to  the  precedents,  with 
out  sending  the  case  back  for  a  new  trial.    Id. 

4.  Plaintifl*  recovered  in  the  Circuit  Court  of  this  District  a  judgment 

in  an  action  of  tort.  On  appeal  to  the  Supreme  Court  of  the 
United  States,  the  judgment  was  alfirmcd  with  costs  and  interest, 
until  paid,  '^  at  the  same  rate  per  annum  that  similar  Judgments 
bear  in  the  District  of  Columbia." 
Hddy  That  these  words  are  not  to  be  talcen  as  directing  an  Inquiry  into 
the  character  of  the  action  in  which  the  judgment  below  was 
rendered,  but  merely  as  indicating  that  the  rate  per  ctntumKt 
which  the  interest  must  be  computed,  shall  be  no  higher  or  lower 
than  tlie  legal  rate  in  the  jurisdiction  where  the  judgment  was 
original  1}^  recovered.     Baptist  Churdi  v.  Railroad  Company ^  458, 

5.  And  it  seems,  per  Hagner  J.,  that  a  judgment  founded  on  tort« 

recovered  in  the  courts  of  this  District,  bears  interest  from  its 
rendition  to  its  satisfaction.     /(/. 

JUSTICE  OP  THE  PEACE,    See  Landiordaiid  Tenant Proeteding,  1,  a. 
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TiACHES. 

B.,  an  officer  o!  the  army,  having  a  claim  against  tlie  United  States  for 
pay  and  allowances,  gave  T.  &  Co.  a  power  of  attorney  to  collect 
the  same.  The  power  of  attorney  did  not  authorize  T.  &  Co.  to 
endorse  any  check  that  might  be  issued  in  settlement  thereof. 
On  the  16th  of  January,  1S66,  L.,  United  States  Paymaster, 
it^sued  his  check  in  payment  of  the  claim  on  the  defendant  bank, 
wliich  was  one  of  the  designated  depositaries  of  the  United  States, 
in  the  city  of  Washington.  *  The  check  was  drawn  payable  to  the 
order  of  B.,  and  was  mailed  by  L.  to  T.  &  Co.  One  of  the  firm 
forged  an  endorsement  on  the  check  in  B/s  name,  and  had  it 
cashed  by  R.  &  Co.;  R.  <&  Co.  then  sent  it  to  the  Bank  of  A.,  in 
the  city  of  New  York,  who  presented  it  to  the  defendant  bank, 
when  it  was  thereupon  paid.  B.,  not  receiving  the  money  or 
hearing  from  his  claim,  collected  it  from  another  paymaster. 
Three  years  afterwards  (January  15,  1869),  the  forgery  of  the 
endorsement  was  discovered,  whereupon  L.,  within  six  days 
afterwards,  notified  the  defendant  bank,  and  advised  it  to  seek 
recourse  against  the  Bank  of  A.,  and  within  nine,  days  more 
furnished  it  with  such  proofs  of  the  forgery  as  were  possessed  by 
the  Government.  In  February,  1875,  the  United  States  brought 
suit  against  the  defendant  bank  to  recover  the  money  paid  on  the 
check.  The  defences  were,  that  L.,  and  not  the  United  States, 
should  have  brought  the  suit ;  and  laches,  in  failure  to  give  timely 
notice,  whereby  the  defendant  had  lost  its  recourse  against  the 
prior  endorsers. 

Ileld^  1st.  That  the  suit  was  properly  brought  by  the  United  States. 
2nd.  That  the  payment  of  a  forged  check  gives  no  right  of  action 
on  the  paper  itself^  against  any  party  to  it ;  as  in  the  case  of  a  bill 
or  note  or  check  which  had  been  dishonored,  the  party  paying  can 
only  sue  the  party  paid  for  money  had  and  received,  leaving  it  to 
the  latter  to  sue  in  the  same  manner  his  immediate  predecessor 
in  the  transaction;  and,  as  the  defendant  bank  had  not  been 
deprived  of  its  recourse  against  the  only  party  it  could  have  sued, 
viz.,  the  Bank  of  A.,  there  being  still  three  years  left,  under  the 
statute  of  limitations  of  New  York,  after  it  received  notice  of  the 
forgery,  in  which  it  could  have  brought  suit,  no  such  laches  had 
been  shown  on  the  part  of  the  United  States  as  would  disentitle 
it  to  recover.     Untied  States  v.  Bank,  289. 

LANDLORD  AND  TENANT.    Sec  AUachment,  1,  2;    Ijondlard  and 
Tenant  Proceeding ;  Reeeicera. 

1.  Sees.  677-679,  R.  S.  D.  C,  give  the  landlord  a  lien  for  his  rent  upon 

the  goods  of  the  tenant,  and  not  upon  the  goods  of  other  persons 
which  are  upon  the  demised  premises.    Johnson  v.  Douglass,  37. 

2.  Where  the  tenant's  goods  are  encumbered  by  a  chattel  trust  prior 

to  being  placed  upon  the  demised  premises,  the  landlord's  lien 
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T-ANDLORD  AND  TENANT  {eontmued.) 

fastens  upon  the  goods  subject  to  the  trustee's  paramount  right  of 
property  and  possession.  Id, 
3.  A  tenant  may  contract  with  his  landlord  to  quit  on  shorter  notioc 
than  thirty  days,  notwithstanding  the  provisions  of  the  Landlord 
and  Tenant's  Act  of  the, Revised  Statutes  of  the  District  of  Col- 
umbia.    Waggaman  v.  BarUett^  450. 

LANDLORD  AND  TENANT  PROCEEDING. 

1.  An  appeal  lies  to  the  General  Term  from  an  order  of  the  Circait 

Court  strilcing  out  a  plea  of  title  in  a  landlord  and  tenant  case, 
and  remanding  the  same  to  the  Justice  of  the  peace  for  trial  on 
the  merits.      Waggaman  v.  Randall^  160. 

2.  Wlien  a  defective  plea  of  title  is  stricken  out  by  the  CuHSuit  Court, 

and  the  cause  remanded  to  the  justice  of  the  peace,  the  defendant 
may  there  file  a  new  or  amended  plea  of  title.    Id. 

LETTERS  PATENT.    Sec  Patents. 

LIEN.    See  Decrees;  Landlord  and  Tenant,  1,  2. 

LIFE  ESTATES. 
A  general  devise  over  after  the  creation  of  a  life  estate  in  the  same 
property  will  pass  the  fee.    French  v.  Campbell j  321. 

LIMITATIONS,  STATUTE  OF.    See  StatuU  of  LhnUatwns. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution,  evidence  that  the  defend- 

ant, in  suing  out  a  warrant,  acted  under  the  advice  of  a  magistrate, 
police  officer  or  other  layman,  is  not  admissible.  CoUman  t. 
Hemick,  189. 

2.  Nor  will  the  declarations  of  the  defendant,  post  Utem  motam^  be 

admissible  in  his  defence.    Id, 

3.  The  plaintiff,  for  the  purpose  of  showing  the  want  of  probable 

cause  may  show  that,  prior  to  his  arrest,  he  was  a  man  of  good 
character  and  reputation  in  the  community  in  which  he  resided, 
and  that  the  defendant  knew  this.    Id. 

4.  In  an  action  for  malicious  prosecution,  the  defendant  may  testify 

as  to  his  motive,  and  that  he  was  not  actuated  by  any  malice  or 
111  will  in  instituting  or  carrying  on  the  prosecution.    Id. 

5.  Where  a  party  selects  from  the  evidence  bearing  upon  the  question 

of  probable  cause,  an  isolated  circumstance,  and  requests  the 
court  to  express  to  the  jury  an  opinion  as  to  its  probative  force 
separated  from  any  other  fact  proved  in  the  case,  a  refusal  to  do 
so  is  not  error.    Id. 

6.  Nor  is  it  error  to  refuse  to  instruct  the  Jury  that  in  consequence  of 

the  defendant's  failure  ^^  to  assail  the  character  and  reputation,'^ 
of  the  plaintiff,  the  presumption  of  the  latter's  good  character 
and  reputation,  ^^  become  absolute  in  the  case."    Id. 


Digitized  by  CjOOQIC 


Index.  595 

MALICIOUS  PROSECUTION  (continued.) 

7.  While  it  is  the  province  of  the  jury  to  find  whether  the  fact  alleged 

in  support  of  the  presem^e  or  absence  of  probable  cause,  and  the 
inferences  to  be  drawn  therefrom  really  exist,  it  is  for  the  court 
to  determine  whether,  upon  the  fact  so  found,  there  be  probable 
cause  or  the  want  of  it.    Id. 

8.  In  an  action  for  malicious  prosecution,  a  verdict  for  the  defendant 

will  not  be  set  aside,  although  the  justice  trying  the  cau^e  has 
eiToneously  charged  the  jury,  if  it  appear  from  the  record,  that 
(conceding  the  evidence  to  be  true)  the  plaintiff  has  failed  to  make 
out  a  case  of  want  of  probable  cause.    Id. 

9.  Facts  reviewed,  which  the  court  considers  repel  the  clfarge  of  want 

of  probable  cause.    Id. 
MANDAMUS.    See  Congress  of  the  United  States^  4  ;  Executors  and  ad^ 
nUnistraiors^  2  ;  Patehti*^  1-3. 

1.  By  the  18th  Rule  of  this  court  all  petitions  for  mandamus  are  re- 

quired to  be  presented  to  a  judge  in  Special  Term  or  in  Chambers 
when  the  case  can  be  afterwards  certified  to  the  General  Term. 
U.  5.,  ex  rel.  Warden^  v.  Chandler,  527. 

2.  In  applications  for  mandamus  the  rule  to  show  cause  why  the  writ 

should  issue  is  not  grantable  as  of  course ;  the  court  in  the  exercise 
of  its  discretion  will  refuse  the  preliminary  order  where  the 
petition  itself  shows  that  further  proceedings  would  be  a  waste 
of  time  and  would  ultimately  prove  futile ;  especially  will  this  be 
the  case  where  the  grounds  upon  wi>ich  the  respondent  refuses  to 
act  in  the  manner  required  by  the  petitioner  are  set  forth  in  the 
petition,  and  appear  to  the  court  sufilclent  to  justify  his  refusal. 
Id. 

3.  Before  this  court  will  award  a  mandamus  against  an  executive 

officer  the  petition  must  disclose :  1.  That  the  party  applying  hag 
a  clear  legal  right  to  the  relief  he  claims,  and  that  he  cannot  obtain 
it  by  any  other  proceeding ;  2.  That  there  exists  a  clear  legal  duty 
on  the  part  of  the  official  against  whom  the  right  is  aslced,  which 
he  refuses  to  perform  ;  3.  That  the  duty  which  is  thus  claimed  and 
imposed  is  one  ministerial  in  its  character  and  in  no  degree  dis- 
cretionary.   Id. 

4.  The  attorney  and  counsel  of  the  party  in  interest  cannot  act  as  the 

relator  in  an  application  for  mandamus ;  the  action  must  be 
brought  in  the  name  of  the  owner  of  the  thing  claimed,  who  alone 
can  be  recognized  as  the  claimant.    Id. 

5.  A  paity  who  has  only  a  partial  interest  in  the  amount  claimed  has 

no  authority,  to  the  exclusion  of  all  other  claimants  similarly 
circumstanced,  to  use  the  name  of  the  United  States  in  an  appli- 
cation to  the  court  to  disx>ose  of  the  whole  amount.    Id. 

6.  The  question  whether  an  executive  officer  of  the  Government  shall 

revise  the  action  of  his  predecessor  is  one  addressed  to  his  discre- 
tion, and  cannot  be  interfered  with  by  this  court  by  mandamus. 
Id. 
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MARRIAGE. 

1.  Proof  that  plaintiff's  parents,  who  were  slaves,  lived  together  in 

Vir^jfinia  as  man  and  wife,  without  proof  of  a  marriage,  either  ac- 
cording to  law  or  according  to  any  custom  prevailing  at  the  time 
in  any  State,  cannot  be  received  as  evidence  of  the  legitimacy  of 
their  offspring.    Anderson  o.  Smith,    275. 

2.  The  provisions  of  section  724  Revised  Statutes  of  the  District  of 

Columbia,  in  relation  to  the  co-habitation  of  colored  persons  pre- 
vious to  their  emancipation,  applies  only  to  those  who  were  resi- 
dents of  the  District  of  Columbia.    Id. 

MARRIED  WOMEN.     See  Husband  and  Wife;  Separate  Estate  of  Mar- 
ried  Women, 

1.  Though  a  married  woman  come  into  possession  of  real  estate  after 

the  passage  of  the  Married  Woman's  Act  of  1869,  if  her  tUle  be  de- 
rived through  a  will  wliich  tooli  effect  prior  to  the  passage  of  the 
act,  her  rights  in  the  property  are  not  affected  by  the  act,  but  arc 
to  be  determined  by  the  common  law.     While  v.  Hilton^  339. 

2.  The  husband  has  a  freeliold  in  such  of  the  wife's  freehold  property 

as  she  acquired  prior  to  the  act  of  1869,  and  although  her  title  be 
a  joint  tenancy,  he  is  entitled,  in  right  of  liis  marriage,  and  during 
tlie  coverture,  to  tlie  pOi*session  and  the  rents  and  profits.    Id, 

3.  Where  such  a  title  is  held  by  the  husband,  it  is  equivalent  to  a  free- 

hold, and  ejectment  by  the  wife  and  her  joint  tenants  to  recover 
the  possession  cannot  be  sustained  unless  the  husband  be  joined 
in  tlie  action.    Id, 

4.  Where  tlie  question  is  one  of  personal  capacity  to  sue,  as  coverture, 

it  should  be  pleaded  in  abatement,  but  where  the  question  is  one 
of  tiile^  as  that  the  title  claimed  by  one  of  the  female  plaintiffs  in 
ejectment  is  in  her  husband  (who  is  not  a  party  to  the  action)  and 
not  in  herself,  this  may  be  shown  under  the  general  issue.     Id. 

5.  Under  the  Married  Woman's  Act  of  1869,  R.  S.  D.  C,  the  right  of  a 

married  woman  to  hold  bank  stock,  acquired  by  her  during  mar- 
riage, otherwise  than  by  gift  or  conveyance  from  her  husband,  is 
as  absolute  as  if  she  were  unmarried  ;  she  can  convey,  devise  and 
bequeath  it  in  the  same  manner  and  with  like  effect  as  if  she  were 
unmarried,  and  may  contract,  sue  and  be  sued  in  her  own  name 
in  all  matters  having  relation  to  it ;  she  is  also  amenable  to  all 
the  consequences  of  its  ownership,  and  of  its  conversion  into 
national  bank  stock,  including  the  individual  responsibility  of 
stockholders,  in  the  same  manner  as  if  she  were  a  feme  sole. 
Ktyser  v.  HUz,  473. 

6.  Where  the  wife  acquires  property  by  gift  or  convej-ance  from  Iier 

husband,  she  holds  it,  as  she  would  at  common  law,  with  a, 
qualified  property  in  her  husband,  being  liable  to  assign  ic  with- 
out his  consent ;  and  she  is  unable,  if  it  is  a  chose  in  action^  to  have 
it  reduced  to  his  possession.    Id, 

7.  Wliere  a  married  woman  holding  savings  bank  stock  derived  by 
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gift  or  conveyance  from  her  husband  agrees  with  his  consent  to 
convert  the  stock  into  national  bank  stock,  she  thereby  regularly 
and  legally  acquires  title  to  the  latter  stock ;  and  although  she 
stiU  holds  the  new  stock  subject  to  the  marital  rights  of  her  hus- 
band, she  is  nevertheless  subject  to  the  individual  i^sponsibility 
of  national  bank  stockholders,  and  may  be  assessed  for  all  losses 
and  be  compelled  to  pay  out  of  her  other  estate  to  the  amount  of 
the  par  value  of  her  stock.    Id, 

S.  It  seems,  however,  that  it  might  be  otherwise  if  the  transfer  of  the  ' 
stock  to  her  and  its  subsequent  conversion  were  made  without 
her  knowledge  or  consent.    Id, 

9.  The  liability  incurred  by  a  holder  of  national  bank  stock,  to  be 
assessed  to  the  amount  of  the  par  value  of  the  stock  for  all  losses 
of  the  bank,  is  a  statutoi-y  liability,  and  not  a  contract  one.  It  is 
a  liability  imposed  by  tl)e  statute  as  an  incident  of  tlie  ownership 
of  the  stock,  and  attaching  to  all  who  are  capable  of  that  owner- 
ship, without  reference  to  any  supposed  voluntary  assumption  of 
the  liability  by  express  or  implied  contract.  Therefore,  where 
national  bank  stock  is  held  by  a  feme  coveH,  either  in  her  own  right 
or  subject  to  the  common  law  marital  rights  of  her  husband,  the 
liability  to  be  assessed  afi'ects  her  alone,  and  a  suit  to  enforce  the 
collection  of  tlie  assessment  is  propeHy  brought  against  her  with- 
out joining  her  husband,  as  would  be  necessary  in  the  enforce- 
ment of  any  common  law  obligation  or  liability  of  the  wife.    Id, 

MONEY  HAD  AND  RECEIVED. 
An  action  for  money  had  and  received  cannot  be  sustained  unless  it 
be  shown  that  when  the  money  was  received  it  was  ex  cnguo  et  bono 
the  money  of  tlie  plaintiff  claiming  it,  and  that  it  was  received  at 
the  time  for  his  use.     Campbell  v-  IVilson^  497. 

MORTGAGES.    See  Use  and  Occupation,  1. 

MUNICIPALITIES. 

1 .  A  municipal  corporation  is  not  liable  for  the  consequences  of  a  mere 

error  of  judgment  in  the  plan  or  design  of  its  public  works ;  negli- 
gence in  the  choice  of  its  agents  or  instrumentalities  must  be 
shown.    Bannagan  v.  The  Disinct,  285. 

2.  If  a  sewer  when  first  constructed  be  of  adequate  capacity,  but  sub- 

sequently becomes  obstructed,  whereby  damage  ensues,  no 
responsibility  therefor  attaches  to  the  municipal  authority  except 
after  notice  and  neglect  to  redress  the  evil.    Id, 

NATIONAL  BANKS.    See  Banks, 

NEW  TRIAL.    See  Practice  ;  Appeals, 

NEXT  FRIEND.    Sec  Contributory  Negligence,  1. 

NOTES  AND  BILLS.    See  BxUs  and  Notes. 
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NUISANCE.    See  Evidence,  4. 

1.  That  which  is  a  public  nuisance  aflfords  no  ground  of  action  unless 

it  is  also  a  private  nuisance.    Moore  v.  Langdon,  127. 

2.  A  person  is  liable  only  for  that  damage  which  is  the  direct  and 

proximate  result  of  his  acts.  Therefore,  where  a  sewer  is  not  of 
itself  a  nuisance,  the  owner  or  builder  is  not  liable  because  a 
nuisance  is  created  by  an  improper  use  of  it  by  others,  and  over 
which  he  has  no  control.    Id, 

3.  Setnble,  It  might  be  otherwise  if  in  granting  an  easement  in  the 

sewer  he  had  warranted  to  the  grantee  the  right  to  make  such 
improper  use  of  it,  or  haying  retained  control  over,  had  know- 
ingly permitted  such  use.    Id. 

OPINION  OF  COURT.    See  Bes  Judicata,  2. 

ORPHANS'  COURT.    See  Executors  and  Administraiors,  1  ;    Practice, 
6,10. 

PARENT  AND  CHILD.    See  Contracts.  7 ;  Contributory  Negligence^  1. 

PAROLE  AGREEMENTS.    See  Statute  of  Frauds. 

PARTIES  TO  ACTIONS.    See  Married  Women,  3-4. 

PARTNERSHIP. 

Where  a  partner  uses  the  funds  of  the  partnership  to  purchase  prop- 
erty and  settle  it  upon  his  wife,  creditors  of  the  partnership  may 
pursue  the  property  in  equity.    Edwards  v.  EniwisU,  43. 

PATENTS. 

1.  Whether,  in  an  application  for  a  mandamus  to  compel  the  Issuance 

of  letters-patent  for  an  invention,  the  Secretary  of  the  Interior 
and  not  the  Commissioner  of  Patents,  should  be  made  tlie  part, 
respondent,  qucere.     U,  S.,  ex  rel.  Koechlin,  v.  Marble,  12. 

2.  Congress,  in  creating  the  Patent  Otiice,  has  by  express  legislation 

gi^en  that  office  the  power  to  enact  rules  for  its  conduct ;  those 
rules,  if  within  the  powers  of  the  Office  and  reasonable,  are  just  as 
authoritative  as  the  laws  of  Congress  itself.    Id. 

8.  There  is  nothing  unreasonable  in  the  requirements  of  Rule  39  of 
the  Patent  Office,  and,  where  it  has  not  been  complied  with,  this 
court  will  not  issue  a  mandamus  to  compel  the  issue  of  a  patent, 
although  the  invention  be  new  and  useful.    Id. 

4.  An  inventor  receiving  a  patent  in  the  first4nstance  in  this  country  is 
entitled  to  seventeen  years'  protection  of  his  invention,  but  if  he 
has  previously  obtained  letters-patent  in  one  or  more  foreign 
countries,  then,  while  not  deprived  of  his  right  to  a  patent  heret 
the  term  to  which  the  law  in  such  case  limits  bis  protection  is  a 
period  not  extending  beyond  the  date  of  the  expiration  of  that  one 
of  the  foreign  patents  first  expiring.    Id. 
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PLEADING.  See  Equity  Pteading  ;  Landlord  and  Tenant  Proceeding^  3 ; 
Married  Women^  4;  Res  Judicata^  1-3. 
A  demurrer  to  a  declaration  in  an  action  for  breach  of  contract  will 
be  sustained  wlien  the  contract  declared  upon  is  a  contract  between 
the  plaintiff  and  a  third  party,  and  there  is  no  averment  showing 
the  relation  of  the  defendant  to  that  party,  nor  to  the  contract. 
MdoiUe  v.  Railroad  Co,,  63. 

PLEA  OP  TITLE.     See  Landlord  and  Tenaat  Proceedings,  1,  2. 

PLEDGOR  AND  PLEDGEE. 

1.  Ah  action  for  foods  bargained  and  sold  is  not  sustained  by  proof 

that  the  goods  were  pledged,  and  tliat  the  pledgee  sold  them  and 
appropriated  the  money  to  his  own  use.    Stiles  v.  Sellinger,  429. 

2.  The  proper  remedy  is  an  action  of  trover  to  recover  the  goods  or 

their  value  ;  or  assumpsit  for  money  iiad  and  received,  but  in  the 
latter  case  the  pledgor  would  be  entitled  only  to  the  amount  re- 
ceived for  the  goods  by  the  pledgee,  less  the  amount  advanced 
with  interest  thereon.    Id. 

3.  The  rights  aud  liabilities  of    pledgor  and  pledgee  in  a  case  of 

alleged  forfeiture  of  the  pledge  incidentally  considered.    Id. 

PRACTICE.    See  BiUs  of  Exceptions,  1  ;  Bills  and  Notes,  2  ;  Instructions 
to  the  Jury ;  Judgments ;  Married  Women,  4 ;  Motions,  1, 

1.  It  is  error  for  the  court  to  allow  any    papers  which   have   not 

been  put  in  evidence  to  be  talcen  by  the  jury  to  their  room. 
Brie:n  v.  Beck,  82. 

2.  But  if  the  paper  has  been  put    in  evidence,  it  is  in  the  discre- 

tion of  this  court  whether  to  permit  it  to  go  to  the  Jury  room.    Id, 

3.  The  decision  of  the  justice  trying  the  cause,  as  to  whether  a  paper 

is  in  evidence  or  not  forms  no  ground  of  exception.    Id, 

4.  Where,  without  consent  of  counsel,  the  court  could  have  given 

permission  to  the  jury  before  tlieir  retirement  to  take  a  paper 
out  with  them,  the  fact  that  permission  was  given  without  such 
consent  after  their  retirement  is  not  material.    Id, 

5.  An  appeal  lies  to  the  General  Term  from  the  rulings  of  the  court 

in  special  term  during  tlie  trial  of  issues  from  the  Orphans' 
Court,  involving  the  execution  of  a  will  and  the  competency 
of  the  testator.  Affirming  Coughlin  v,  Poulson,  2  Mac  A.,  208. 
StewaH  v.  Elliott,  357. 

6.  Where  an  appeal  is  taken  from  the  action  of  tlie  court  below  over- 

ruling a  motion  for  a  new  trial,  on  the  ground  of  the  insufficiency 
of  the  evidence,  or  because  the  damages  are  excessive,  the 
statute  (Sees.  805-6  R.  S.  D.  C.)  requires  the  settling  of  *'a  case  " 
containing  all  the  testimony,  and  such  a  case  is  presented  when 
the  record  contains  the  certificate  of  the  trial  Justice  that  it  em- 
bodies all  the  evidence  produced  on  both  sides  at  the  trial.  Affirm- 
ing the  decision  upon  this  point  in  Dant  v.  District  of  Columbia, 
3  Mac  A.,  273.     Id. 
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PRACTICE  {continued}. 

7.  The  exceptions  to  the  rulings  of  the  court  need  not  be  made  the 

subject  of  separate  bills,  but  maj' l)e  embodied  in  the  ''case" 
certified  by  the  trial  justice.    Id, 

8.  The  rule  of  the  common  law  that  the  granting  or  refusal  of  a  mo- 

tion for  a  new  trial  is  a  matter  resting  in  the  discretion  of  the 
justice  trying  the  case  and  cannot  be  the  ground  of  a  writ  of 
error  on  appeal,  has  been  affected  by  the  Revised  Statutes  of 
the  District  only  so  far  as  to  give  the  right  of  appeal  in  three 
cases,  viz.,  where  the  motion  has  been  urged  upon  exceptions^  or 
for  innifficient  evidence  or  for  excestive  damages.  The  General 
Term  has,  therefore,  no  power  to  interfere  with  a  verdict  on 
tlie  ground  that  it  was  contrary  to  the  evidence,  or  against  the 
weight  of  the  evidence,  or  because  it  is  inconsistent  or  uncer- 
tain.   Id. 

9.  It  is  the  legal  sufficiency  of  the  evidence  which  the  statute  refers 

to  when  giving  an  appeal  upon  the  ground  of  '^insufficient 
evidence,"  and  evidence  is  legally  sufficient  when  it  is  of  such  a 
cliaracter  and  volume  that  it  may  well  satisfy  a  reasonable  mind 
of  the  truth  of  the  position  it  is  introduced  to  maintain,  in  which 
case  it  must  be  submitted  to  tlie  jury  who  are  exclusive  judges  of 
its  sufficiency  in  fact^  and  their  finding  cannot  be  interfered  with 
by  the  General  Term.     Id, 

10.  An  appeal  from  the  action  of  a  justice  of  this  court  holding  a 
special  term  for  Orphans'  Court  business,  is  to  be  taken  in  the 
same  manner  as  an  appeal  from  the  action  of  a  justice  holding 
any  other  special  term  of  the  court.    Keyser  v.  BrieibarUu,  332. 

11.  It  is  not  the  province  of  the  court  in  Greneral  Term,  on  a  bill  of 
exceptions  to  the  ruling  of  the  court  below,  to  decide  as  to  the 
weight  of  the  evidence,  and  its  sufficiency  in  fact,  but  to  de- 
termine whether  the  record  discloses  sufficient  evidence  in  law  to 
justify  the  granting  of  the  prayer  refused.  Justh  v.  HoUiday^ 
346. 

PRECEDENTS. 
Precedents  and  principles  should  not  be  departed  from  in  order  to 
meet  what  may  be  thought  to  be  the  abstract  justice  of  a  par- 
ticular case.    Herr  v.  Barber^  545. 

PRESIDENT     OP    UNITED    STATES.     See    Congress   of    United 
Stales,  1,  3. 

PRESUMPTIONS.    See  Contract,  7. 

PRINCIPAL  AND  AGENT. 
A  general  authority  to  a  real  estate  agent  to  sell  real  property,  is  only 
an  authority  to  find  a  purchaser  but  not  to  conclude  and  execute 
a  contract  binding  upon  his  principal.    Ryon  v.  McGee,  17. 
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PRINCIPAL  AND  SURETY. 

1.  Where  parties  sign  an  instrument  under  seal  jointly  or  Jointly  and 

severally,  they  sign  it  as  principal  debtors,  and  parol  eyideuce 
will  not  be  received  to  show  that  one  of  them  signed  as  surety 
only  and  that  an  extension  having  been  given  the  principal,  the 
surety  was  thereby  discharged.  But  whether  it  would  be  other- 
wise if  the  alleged  surety  is  prepared  to  show  that  he  has  been 
actually  injured  by  the  extension,  quoere.     Green  v.  Lake^  162. 

2.  A  contract  between  a  creditor  and  a  principal  debtor  for  forbear- 

ance for  a  limited  time,  is  a  discharge  of  the  surety  only  when  the 
agreement  to  forbear  is  binding  on  the  creditor,  if,  therefore,  the 
agreement  is  without  consideration,  or  otherwise  not  binding,  the 
forbearance  is  no  defence.    Id. 

3.  The  burden  of  proof  is  on  the  surety  to  show  that  an  agreement  to 

forbear  is  a  valid  and  binding  one  upon  the  creditor.    Id. 

4.  If  the  creditor  simply  agrees  to  extend  the  time  indefinitely  on 

payment  of  the  legal  interest,  that  is  no  more  than  he  would  be 
entitled  to  receive  without  any  agreement,  and  as  he  receives  no 
new  consideration,  such  a  promise  is  not  binding,  but  it  is  other- 
wise if,  in  consideration  of  the  extension,  the  interest  were  paid 
in  advance,  for  the  creditor  in  such  case  gets  something  more  than 
he  would  be  entitled  to  receive  as  a  matter  of  course.    Id, 

5.  An  agreement  to  forbear  in  consideration  of  an  executory  promise 

to  pay  usurious  interest  in  the  future,  is  void  under  the  statutes 
of  usury,  nor  does  it  make  any  difference  that  at  the  expiration  of 
the  period  of  forbearance  the  usury  was  actually  paid  by  the 
debtor.    Id. 

6.  Where  the  surety  sets  up  the  defence  that  the  creditor  had  ex- 

tended the  time  of  the  principal,  the  creditor  is  not  estopped,  by 
tlie  fact  that  he  has  received  the  consideration  for  which  the 
extension  was  made,  to  reply  that  the  consideration  was  an  illegal 
one.     Id, 

7.  The  court  will  presume,  in  the  absence  of  evidence  to  the  contrary, 

that  the  usurious  interest  was  agreed  to  be  paid  at  the  expiration 
of  the  period  of  forbearance.    Id. 

PROBABLE  CAUSE.    See  Malicious  Pimecuiion. 

PROMISSORY  NOTES.    See  BiUs  and  Notes. 

RECEIVERS. 

Pending  cross-appeals  from  a  decree  settling  equities  between  a  market 
company  and  certain  of  its  tenants,  lessees  of  stalls,  receivers  were 
appointed  to  collect  the  rents.  There  was  no  provision  in  the 
decree  appointing  the  receivers,  authorizing  them  to  enforce  pay- 
ment of  the  rents,  nor  directing  them  to  take  possession  and  lease 
the  stall  to  another  in  case  any  tenant  should  abandon  it  or  other- 
wise violate  the  terms  of  his  lease.  The  tenants  failed  to  prose- 
cute their  appeal,  and  one  of  them,  after  falling  for  some  time  to 
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RECEIVERS  (coutinned.) 

pay  til©  receivers  any  rent,  abandoned  his  stall.  Whereupon  the 
market  company  took  possession  and  leased  it  to  another. 
Held^  That  the  authority  of  the  receivers  extended  only  to  receiving 
the  rents  from  these  particular  tenants  as  they  chose  to  pay,  and 
that  on  non-payment  of  the  rent,  or  other  violation  by  the  tenant 
of  the  terms  of  his  lease,  the  landlord  was  entitled  to  re-enter. 
Market  Co.  v.  Warthen  Bros.,  432. 

RfecORDING  OF  DEEDS,    See  Attachments,  4. 

RECOUPMENT.    See  Set-off,  2. 

REFERENCES  TO  AUDITOR.    See  AudUor. 

RENT.    See  Attachment,  1,  2;    Landlord  and  Tenant,    1,  2;  Receivers; 
Separate  Estate  of  Married  Women,  12;  Use  and  Ocatpatioti. 

REPAIR,  CONTRACTS  TO.     See  Contracts,  6. 

REPEAL  OF  LAWS.    See  Congress  of  the  United  States,  2. 

RES  JUDICATA. 

1.  Where  a  decree  in  equity  is  relied  upon  as  res  judicata^  and  is  pleaded 
in  bar  in  a  subsequent  suit,  it  must  be  shown  that  the  decree  was 
made  upon  the  same  subject-matter  and  for  the  same  purpose,  and 
that  the  parties,  in  the  character  in  which  they  are  litigants,  are 
identical.  Strong  v.  Grant. 
'  2.  For  the  purpose  of  ascertaining  the  point  in  controversy  in  a  former 
suit,  and  what  the  court  really  intended  to  settle  by  its  decree,  not 
only  the  record,  but,  if  necessary,  the  opinion,  as  reported  in  the 
ofHcially  published  report  of  the  case,  will  be  examined.    Id. 

3.  The  matter  settled  by  a  decree  in  a  former  suit,  stated  by  the  court 
and  distinguished  from  that  of  the  case  at  bar,  and  held  not  to  be 
an  adjudication  of  the  present  controversy.    Id^ 

REVISED  STATUTES  OF  THE  DISTRICT  OF  COLUMBIA. 
The  following,  among  others,  referred  to,  commented  on  or  explained : 
Section  553.    See  Batiks^  1. 

677-679.    See  Landlord  and  Tenant,  1. 

684.    See  Landlord  and  Tenant,  S. 

716.    See  Usury,  1,  2. 

722.    See  Appealable  Orders. 

724.    See  Marriage,  2. 

727-8.    See  Separate  Estate  of  Married  Women. 

805-6.    See  Practice,  6. 

876-7.     Sec  Divorce,  1,  2. 

REVISED  STATUTES  OF  THE  UNITED  STATES, 
The  following,  among  others,  commented  on,  referred  to  or  explained. 
Section  856.    See  Evidence;  7. 
5153-4.    See  Banks. 
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SAVINGS  BANKS.    See  Banks. 

SEALS.    See  SpeetdUies. 

SECURITY  FOR  COSTS.    See  MoUms,  1. 

SECRETARY  OP  INTERIOR.    See  PaierUs,  1. 

SET-OFF.    See  Usury,  1-3. 

1.  A  set-off  must  be  a  substantial  demand  by  a  real  party  interested  in 

the  payment  of  that  which  is  the  subject  of  the  action ;  whether 
the  party  appears  upon  the  record  or  not  is  immaterial,  If  it  be 
shown  that  he  is  the  real  party  interested ;  and  the  court  will  go 
outside  of  the  record  to  find  the  real  party.  Oil  Company  v. 
Barber,  4. 

2.  The  same  rule  applies  in  cases  of  recoupment ;  thus,  in  an  action 

by  A  against  B  and  C,  the  defendants  sought  to  recoup  the  plain- 
tiff's demand,  it  was  shown  that  D,  who  was  not  a  party  to  the 
record,  was  a  partner  of  B  and  C  in  the  original  contract,  and  was 
interested  in  the  reduction  of  the  plaintiff's  demand,  and  that  he 
had  suffered  in  common  with  B  and  C  the  damage  sought  to  be 
recouped. 
Held,  That  the  recoupment  was  admissible.    Id. 

3.  Money  cannot  be  set  off  against  the  plaintiff^s  demand  which  the 

defendant  could  not  recover  from  him  in  an  independent  suit. 
Kendall  V.  Vanderlip,  105. 

SEPARATE  ESTATE  OF  MARRIED  WOMEN.    See  Married  Women,  1 . 

1.  A  married  woman  may  acquire  title  to  property  either  by  gift  or  by 

sale,  and  when  the  title  is  not  derived  from  her  husband,  it  becomes 
her  separate  property  under  the  Married  Woman's  Act,  and  she  is 
competent  to  make  contracts  concerning  it.  JoTmson  v.  Douglass, 
37. 

2.  The  effect  of  sections  727  and  728  of  the  Revised  Statutes  relating 

to  the  District,  is  to  render  a  married  woman  competent  to  act  in 
her  character  of  proprietor  of  her  separate  estate,  just  as  any 
other  proprietor  may  act.  Not  only  may  she  give  away,  sell,  lease 
or  lend  her  separate  property,  but  she  may  charge  it  with  any 
kind  of  lien,  and  she  may  do  so  by  the  same  acts  or  contracts 
which  would  operate  in  the  case  of  any  other  proprietor.  Solomon 
V.  Garland,  113. 

3.  In  addition  to  the  absolute  contract  power  given  her  by  these  two 

sections,  in  cases  where  her  separate  property  was  the  subject- 
matter  of  the  contract.  Congress  went  further  and  gave  her  in  the 
next  section  a  like  power  in  certain  other  defined  cases  where  the 
subject-matter  of  the  contract  was  not  her  separate  property,  but 
something  *^  having  relation  "  to  it,  although  it  was  a  matter  in 
which,  previous  to  the  contract,  she  liad  no  interest  or  right.    Id. 

4.  The  question  whether  the  alleged  contract  is  about  a  matter  having 
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SEPARATE  ESTATE  OF  MAKRIEp  WOMEN  {eonimued.) 

the  required  relation  to  her  separate  property,  is  a  qaeation  of 
law.    Id. 

5.  That  is  not,  within  the  meanini;:  of  the  statute,  a  matter  haTing 

relation  to  her  separate  property,  when  there  is  a  total  absence  of 
all  right  to  claim,  as  her  property,  that  to  which  the  subject-matter 
of  the  contract  Is  alleged  to  have  relation.    Id. 

6.  But  this  ruling  is  not  to  be  taken  as  meaning  that,  in  ascertaining 

the  existence  of  a  separate  property  to  which  the  matter  of  contract 
must  have  relation,  the  question  whether  her  title  is  a  good  and 
Talid  one  will  be  tried    Id, 

7.  The  furnishing  of  a  house  belon^^ng  separately  to  a  married  woman 

is  a  matter  haying  relation  to  her  separate  property  within  the 
meaning  of  the  statute.    Id, 

8.  An  executory  agreement  by  a  married  woman  to  purchase  a  house 

is  binding  upon  neither  party.  She  will  not,  therefore,  by  virtue 
of  such  agreement,  be  the  owner  of  a  separate  estate  in  relation 
to  which  she  may  make  a  contract.    Id. 

9.  Whether  a  married  woman  who  takes  a  lease  of  a  house,  and  there- 

by acquires  a  term,  may  contract  for  the  furnishing  thereof,  as  a 
matter  having  relation  to  her  property  in  the  term,  gucere.    Id, 

10.  A  married  woman  being  in  the  occupation  of  a  house  and  premlseSt 
it  was  contended  that,  as  she  could  not  be  dispossessed  by  the 
owner  without  thirty  days^  notice,  she  was,  therefore,  the  owner 
of  a  term  in  the  premises  to  that  extent ;  that  such  a  term  was 
her  separate  property,  and  that  the  purchase  of  furniture  to  fur- 
nish this  house  was  a  matter  haying  relation  to  her  right  to  possess 
it  for  this  term. 

Hdd^  That  the  thirty  days'  notice  is  a  limitation  upon  the  landlord's 
remedy,  and  that  the  occupation  meanwhile  being  on  suffrance  has 
not  tpe  quality  of  a  term ;  it  is  not  assignable,  and  has  none  of  the 
traits  of  property,  and  therefore  cannot  be  treated  as  the  separate 
property  of  a  married  woman.    Id, 

11.  The  statute  gives  to  a  married  woman  power  to  make  certain  con- 
tracts when  she  actually  has  separate  property,  but  she  is  not 
giyen  that  power  by  merely  pretending  to  haye  such  property. 
The  question  is  one  of  legal  capacity,  and  a  fraudulent  pretense 
that  the  capacity  exists  cannot  create  it.  Tlie  doctrine  of  estop- 
pel has,  therefore,  no  application  to  a  case  of  that  kind.    Id, 

12.  A  married  woman  made  a  purchase  of  furniture.  The  contract 
had  no  relation  to  her  separate  estate,  but  she  promised  to  pay 
for  the  goods  out  of  the  rents  derived  from  a  house  which  was  her 
separate  property. 

Bdd^  That  at  law  this  was  a  mere  promise  to  pay  money,  and  that  a 
married  woman's  promise  to  pay  for  that  which  does  not  relate  to 
her  separate  property  cannot  be  enforced.  Whether  such  a 
promise  would  operate  as  a  charge  upon  her  rents  and  eould  be 
enforced  in  equity,  quare.    Id, 
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SETTLEMENT  OF  SUITS.    See  AUomeys. 

SEWEBS.    See  MunicipalilUs^  1 ;  Nuisance^  1-3. 

1.  Damages  resulting  to  private  property  from  the  d 

tion  of  a  sewer  by  the  District  affords  no  groun( 
it  is  shown  that  the  District  was  guilty  of  care 
the  selection  of  the  engineer  or  in  the  selection 
ring  y.  The  Disiricty  87. 

2.  Where  one  owning  a  piece  of  ground  lays  it  off  int 

and,  after  sewering  the  streets,  sells  the  lots,  ea 
with  an  easement  in  these  sewers,  he  thereby  pa 
of  control  over  the  sewers,  although  he  still  reti 
ownership  of  the  soil  of  the  streets.    Moore  y.  Lc 

SLAVES.    See  Marriage^  1,  2. 

SPECDLLTIES. 
In  the  District  of  Columbia  a  printed  seal  at  the  en 
is  sufficient  to  make  the  instrument  a  specialt; 
162. 

STATUTE  OP  FRAUDS. 

1.  A  parol  agreement  by  A  with  B  to  purchase  and  I 

for  the  benefit  of  B  is,  it  teems^  within  the  stati 
if,  after  the  purchase,  A  refuses  to  comply  wit 
agreement,  equity  will  not  enforce  It.    Bagan  y 

2.  But  when  such  a  transaction  does  not  turn  upoi 

ment,  but  upon  conduct  which  deceiyes  the  o1 
misleads  him,  and  which  it  would  be  fraudul 
statute  of  frauds  does  not  apply  to  such  a  case, 
is  one  of  fact.  Thus  where  C.  agrees  yerball 
property  Ib  about  being  foreclosed  for  default  in 
debt  secured  upon  it  by  deed  of  trust,  that  he  w 
and  purchase  the  property,  and  will  afterwardi 
being  reimbursed,  the  purchase  price,  and  accor 
sale  and  announces  to  the  bystanders  that  he 
property  for  R.,  and  thus  discourages  the  biddi 
gard  such  conduct  as  operating  to  charge  him  a 
especially  when  he  purchases  the  property  fai 
And  in  such  case  proof  of  the  antecedent  agre 
missible  as  going  to  show  one  of  the  elements  < 
deyice  of  the  defendant  in  announcing  himsel 
purchaser  for  the  benefit  of  the  debtor.    Id, 

3.  A  case  resting  upon  such  facts  stated,  wherein  the 

purchase  a  resulting  trust,  and  directs  an  accoui 
profits.    Id. 

4.  A  deed  of  bargain  and  sale  of  real  estate,  not  re 

months  from  its  date,  and  containing  no  trust  < 
face,  is  yoid  against  creditors  whose  Judgmei 
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STATUTE  OF  FBAUDS  {continued.) 

prior  to  its  record,  although  Bubsequent  to  the  date  of  the  deeds 
Nelson  v.  Henry^  269. 

5.  While  it  is  true  that  a  judgment  creditor  does  not  levy  npon  any 

other  or  better  title  than  .that  which  the  debtor  has,  and  that  he 
takes'  it  subject  to  all  outstanding  equities,  yet  the  Statute  of 
Frauds  has  made  it  necessary  that  any  trust  attaching  to  property 
in  the  hands  of  an  ostensible  owner  shall  be  expressed  in  writiiig. 
Id. 

6.  The  rule  established  by  the  Statute  of  Frauds  and  the  registry  laws 

is,  that  the  creditor  is  entitled  to  pursue  the  ostensible  title  efen 
though  it  may  not  be  the  real  title  of  the  debtor.    Id. 

3TATUTE  OF  LIMITATIONS,    See  Evidence,  3. 

1.  Where,  in  action  to  recover  damages  for  injuries  to  proper^  the 

Statute  of  Limitations  is  pleaded,  recovery  can  only  be  had  for 
such  Injuries  as  were  incurred  during  the  period  not  covered  by 
the  Statute.     Herring  v.  The  Dieirid,  87. 

2.  As  long  as  a  fund  is  held  professedly  and  admittedly  as  a  trust,  no 

lapse  of  time  precludes  the  beneficiai-y  from  claiming  it.  Bat  the 
moment  there  is  some  breach  of  duty  or  adverse  claim  by  the  trii»- 
te^,  the  Statute  commences  to  run.     Campbell  v.  WiUon,  496. 

3.  It  is  doubtful  whether  the  law  of  trusts,  as  a  bar  to  the  Statute^ 

applies  to  the  case  of  money  collected  by  an  attorney  for  his  clieat, 
since  such  moneys  are  not  intended  to  be  held  in  ti'ust,  but  are  to 
be  paid  over  promptly.   Id. 

4.  When  one  is  barred  by  the  Statute  of  Limitations  from  suing  on  a 

contract  in  his  own  name,  he  cannot  remove  the  bar  by  taking 
out  letters  of  administration  and  suing  in  his  representative 
character.    Id. 

5.  As  a  general  rule,  when  the  Statute  of  Limitations  begins  to  run, 

no  subsequent  transfer  of  title  to  the  cause  of  action  arrests  its 
operation,  thus  if  it  has  commenced  to  run  against  a  party  in  his 
lifetime,  it  continues  to  run  against  his  administrator ;  if  it  has 
commenced  to  run  against  an  administrator,  it  will  continue  to 
run  against  the  administrator  de  bonis  non,  &c.     Id. 

STATUTES,  CONSTRUCTION  OF.    See  Construction  of  SiaUdes. 
STATUTES  OF  MARYLAND. 
The  following,  among  others,  referred  to,  commented  or  explained : 
Act  of  1729,  ch.  8,  sec.  5.    See  Vendor  and  Vendee. 
1763.  ch.  23,  sec.  8.    See  Assignment. 
1785,  ch.  80.    See  Aud^r. 

STATUTES  OF  UNITED  STATES. 
The  following,  among  others,  referred  to,  commented  on  or  explained : 
Act  of  June  24,  1812.    See  Executors  and  Administrators,  4. 

May  o,  1870.    See  Banks. 

June  17,  1870.    See  Banks, 
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STATUTES  OF  THE  UNITED  STATES  (continued,) 

June  30,  1877.    See  Banks,  1. 

April  29, 1878.    See  AUarJiTncnt,  3. 
STOCK  COMPANIES.    See  BilU  and  Notes,  4. 

STOCK  GAMBLING.     See  Gaming  Contracts. 

STREET  CABS.    See  Caniribuiory  Negligence, 

1.  Where  there  is  abundant  standing  room  inside  of  a  street  car,  in 

which  there  are  pendent  straps  which  a  passenger  may  hold  while 
standings  he  is  guilty  of  contributory  negligence  who  rides  upon 
the  platform,  and  if  an  injury  result  to  him,  which  would  not 
have  occurred  had  he  been  in  the  inside  of  the  car,  he  cannot 
maintain  an  action  for  such  injury.  Andrews  v.  Railroad  Company^ 
137. 

2.  In  an  action  to  recover  damages  for  injuries  sustained  while  riding 

on  the  platform  of  a  street  car,  the  court  will  presume,  in  the 
absence  of  evidence  to  the  contrary,  that  the  car  was  a  good  one. 
Id. 

3.  The  respective  obligations  of  street  railway  companies,  and  of  per- 

sons, (including  children)  crossing  the  railway  tracks  declared  in 
the  instructions  given  to  the  jury  by  the  court  below  and  approved 
by  this  court.    Moore  v.  Railroad  Company^  437. 

TERMS  OF  COURT.    See  Judgments. 

TESTAMENTARY  CAPACITY.    See  WiUs,  2,  3;  PraOice,  5. 

TORT-FEASORS.    iSee  ContribtUim,  2 ;  Decrees. 

TREATIES.  See  Congress  of  the  United  States^  1-4. 
The  President  lias  no  power  to  make  treaties  except  by  and  with 
the  advice  and  consent  of  the  Senate,  and  with  the  concurrence  of 
two-thirds  of  its  members  present.  A  treaty,  therefore,  which 
has  not  been  thus  ratified,  is  wholly  inoperative  to  affect  antece- 
dent laws  or  the  rights  acquired  under  them.    Id, 

TRIALS.    See  Motions,  1. 

TROVER.    See  FUdgor  and  Pledgee,  1,  2. 

TRUSTS  AND  TRUSTEES.    See  Ejectment,  1 ;  Statute  of  Frauds,  3,  5 ; 

Statute  of  Limitations,  2,  3. 
UNDUE  INFLUENCE.    See  Wills,  3. 
UNITED  STATES.    See  Laches. 

USB  AND  OCCUPATION. 
In  a  account  between  mortgagor  and  mortgagee,  where  the  latter  has 
been  in  possession  and  is  chargeable  with  a  reasonable  sum  lor 
us6  and  occupation,  that  charge  is  to  be  determined,  not  by  the 
value  of  the  premises,  but  by  the  value  of  the  use  under  all  the 
circumstance.  Therefore,  where  the  use  is  valueless,  no  charfpe 
will  be  made  against  the  mortgagee. 
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USE  AND  OCCUPATION  (contmued.) 
Sq  heldy  In  this  case,  where  the  Supreme  Court  of  the  United  States 
directed  a  charge  against  the  defendant  of  a  reasonable  sum  for 
use  and  occupation  by  hun  of  the  premises  in  controrersy,  and 
this  court  finds  the  use  of  no  value.    Peugh  v.  Davis^  23. 

USURY.    See  Principal  and  Surety,  2-7. 

1.  Under  Section  716  of  the  Revised  Statutes  of  this  District,  it  is  the 
party  only  who  pays  the  illegal  interest,  who  is  given  the  right  to 
recover,  and  not  some  other  party ;  therefore,  where  certain  prom- 
issory notes  made  by  Y.  for  the  accommodation  of  T.  were  de- 
posited with  K.  as  collateral  security  for  money  loaned  by  K.  to  T. 
at  usurious  rates,  V.  cannot,  when  sued  by  K.  upon  the  notes,  set 
off  against  K.-s  demand,  the  amount  of  the  usurious  interest  paid 
by  T.    Kendall  v.  VanderUp,  105. 

a.  Whether  under  Section  716,  R.  S.  D.  C,  the  party  paying  the 
usurious  interast  may  set  off  the  amount  so  paid  in  an  action 
against  him  by  the  party  receiving  it,  qucere.    Id. 

3«  It  is  not  competent  for  the  court,  where  parties  have  paid  money 
expressly  as  usury,  to  make  a  different  application  of  it,  and 
apply  it  as  a  payment  on  account  of  the  debt  and  legal  in- 
terest.   Id. 

VACATION  OF  JUDGMENT.    See  Judgment. 

VENDOR  AND   VENDEE.    See  Atiadaneni,  3  ;  Contract,  1,  2;  Evi- 
dence, 9. 

1.  Where  the  vendor  took  the  property  to  the  presence  of  the  vendee, 

told  her  it  was  hers,  gave  her  a  bill  of  sale,  and  took  a  dollar 
apparently  to  bind  the  bai-gaiu,  and  the  vendee  thereupon  asked 
the  vendor  to  retain  and  take  care  of  the  property  for  her,  this  is 
a  delivery  constructively  and  symbolically,  if  not  actually. 
Tiemey  v.  CorbeU.  264. 

2.  Under  the  Maryland  act  of  1729,  ch.  8,  sec.  5,  in  force  in  thia 

District,  an  executor  or  administrator,  as  such,  cannot  assail 
any  transfer  of  property  which  would  be  good  against  the  de- 
ceased were  he  living ;  any  rights  which  they  may  have  as  cred- 
itors to  Impeach  the  transaction  must  be  pursued  by  them  in  that 
capacity.    Id. 

VERDICT.    See  Practice,  8. 
A  verdict  will  be  set  aside  when  evidence  calculated  to  exercise  a  de- 
cided influence  upon  the  minds  of  the  jury  has  been  improperly 
admitted.    Moore  v.  Langdon,  127. 

VOLUNTARY  CONVEYANCE. 

1«  Evidence  of  intent  to  defraud  existing  creditors  by  a  voluntary 

conveyance  of  property  by  one  largely  indebted  is  prima  fade 

evidence  of  fraud  against  subsequent  creditors,  but  not  concln- 

sive ;  it  may  be  rebutted  by  showing  that  the  existing  debts  were 
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VOLUNTABY  CONVEYANCE  {catUinued,) 
"^^  secured  by  mortgage,  or  were  provided  for  in  the  settlement  it- 

'^^  sell,  or  that  they  have  since  been  fully  paid  off.    But  when  those 

^  *•  debts  are  paid  off  by  creating  new  debts,  as  by  borrowing  money, 

or  by  pui*chasing  goods  on  credit  and  out  of  the  proceeds,  which 

ought  to  be  applied  to  pay  the  purchase  price,  discharging  the 
,::?•.  antecedent  debt,  or  in  any  way  which  only  relieves  an  indebted- 

-r^  ness  in  one  direction  by  increasing  it  in  another,  the  case  is  to  be 

treated  as  if  the  prior  indebtedness  had  continued  throughout. 

Edwards  v.  EnttoUle^  43. 

2.  Where  a  voluntary  conveyance  is  void  as  against  creditors,  those 
acquisitions  of  the  donee  which  are  the  mere  fruit  and  outgrowth 
of  the  property  conveyed,  share  the  same  fate.    Id. 

3.  Where,  In  the  case  of  a  voluntary  conveyance,  it  is  siiown  that  the 
donor  had  continued  all  the  time  to  pay  the  taxes  and  repairs  and 
interest  on  encumbrances,  and  had  raised  money  on  the  property, 
for  his  own  use,  by  deed  of  trust,  and  had  also  applied  the  largest 
part  of  the  proceeds  of  a  sale  of  a  part  of  it  to  his  own  use,  these, 
or  such  facts,  will  be  conclusive  evidence  to  a  court  of  equity  that 
the  conveyance  was  a  mere  cloak  to  protect  the  property  from 
creditors ;  and  where  the  donee  is  the  wife  the  force  of  the  evi- 
dence is  a  question  of  degree  only ;  her  allowance  of  such  a  con- 
trol and  beneficial  use  by  her  husband  of  property  previously 
settled  upon  her  by  him,  is  at  the  risli  of  having  it  declared 
responsible  for  his  debts.    Id. 

WILLS.    See  Pradice,  5. 

1.  Where  the  context  of  a  will  gives  to  language  employed  in  one 
clause  a  particular  meaning,  the  couit  will  give  the  same  meaning 
eo  the  same  language  employed  in  another  clause.  Butler  j. 
BuOar,  96. 

2.  The  degree  of  mental  capacity,  which  must  be  possessed  by  the 
testator  in  order  to  make  his  will  valid,  is  no  more  nor  less  than 
that  which  is  requisite  in  the  case  of  a  deed  or  contract.     Id* 

3.  Undue  influence  and  importunity  sufHcient  to  invalidate  a  will  may 
be  exercised  without  the  existence  of  fraud.  Steiioart  v.  EUiott^  307. 

WITNESS,  COMPETENCY  OP.    See  Dworce,  1,  2. 


iJjJi^ 
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